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IN    THE     COUBTS    OF 


QUEEN'S  BENCH,  COMMON  PLEAS, 


iBxttfttiun  ot  ^IcM. 


1844. 
Queen*MBench. 
PEARSON  V.  SHAW.  . ' 

(Queen*s  Bench.)  ^""^J^iT^ 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange. —   The  Coart  is 
At  the  trial  of  the  cause  before  the  Chief  Justice  at  the  Sittings  after  j^i^fai**^not1ce 
last  Easter  Term,  the  plaintiff  proved  that   the  bill  fell  due  on   the    that  a  parti- 
23rd  of  September  1843,  and  was  duly  presented  to  the  acceptor  and    the  month  falls 
dishonored  ;  but  no  notice  of  the  dishonor  was  given  to  the  drawer  until   ^^  Sunday. 
(be  26th  of  September  following.     The  24th,  the  day  on  which  notice 
of  the  dishonor  ought,   under  ordinary  circumstances,  to  have   been 
gifen,  was  Sunday ;  but  no  evidence  of  that  fact  was  given  at  the  trial, 
and  the  learned  Judge  nonsuited  the  plaintiff  for  want  of  due  present- 
ment. 

Mr.  Berwick^  Q.  €•,  now  moved  that  the  nonsuit  be  set  aside. — The 
plaintiff  was  not  bound  to  prove  that  the  24th  fell  on  Sunday  ;  the  Court 
ought  to  have  taken  judicial  notice  of  it :  Roscoe  Evid,  51  ;  Hanson  v. 
ShaMeton(a),    If  we  had  proved  notice  had  been  given  on  the  24th, 

(a)  4  D.  P.  C.  48. 
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2  CASES  AT  LAW. 

T.  T.  1844.   And  the  defendant  had  brought  a  writ  of  error,  the  Court  would  be  bound 
Queet^tBenc/u   jq  j^eat  such  notice  as  a  nullity,  and  set  it  aside. 

PEARSON 

^»  Mr.  RoUestorif  contra. 


SHAW. 


Per  Curiam. 

Let  the  nonsuit  be  set  aside,  and  a  new  trial  had  without  costs.* 


•  Vide  Brough  v.  Parkins  (2  Ld.  Raym.  994),  where  it  U  stated  by  Holt,  C.  J., 
«  We  take  notice  of  all  feasts,  and  the  almauack  is  part  of  the  common  law,  the  calen- 
<<dar  being  established  by  Act  of  Parliament;  and  it  is  published  before  the  Common 
"  Prayer-book :"  1  Stark.  Evid.  607.  The  almanack  is  good  evidence  to  prove  the  day 
of  the  week :  Page  v.  Faucet  (Cro.  Eliz.  227.) 


June  1. 


THE  QUEEN,  at  the  prosecution  of  WILLIAM  RYAN, 

V. 

HAYNES  and  others. 


On  the  trial  of  INDICTMENT  for  a  nuisance  at  Common  Law,  for  obstructing  the  naviga- 

atcomnKmlaw  *^^°  ^^  ^^®  ^^^^^  Bandon,  an  ancient  river,  and  common  highway  for  all 

for  a  nuisance  navigable  vessels,  by  the  erection  of  weirs  for  taking  fish ;  and  thereby 

navigable  preventing  the  free  and  uninterrupted  navigation  of  the   river.      The 

river,  by  erect-  gecond  count  was  founded  on  the  statute  5  &  6  Vic.  c.  106,  s.  22,  and 

mg    weirs,    a 

finding  by  the  averred  that  the  traversers,  not  being  the  proprietors  of  a  several  fishery 

^^^     ^  in  the  said  river  Bandon,  did  in  a  place  where  the  breadth  of  the  channel 


such    weira 
obstructed  the 
navigation, 
but  to  a  very 
trifling  degree. 
Held,  to 
amount  to   a 
verdict  of 
guilty. 

It  is  no  de- 
fence to  such 
indictment, 
that  although 
the  weirs  be  in 
some  degree  a 
hindrance  to 
the  navigatioi 
of  smaller  ves- 
sels, yet  that 
they  were  ad- 
vantageous to  larger  vessels,  by  pointing  out  the  channel. 


at  low- water  mark  was  less  than  three  quarters  of  a  mile,  erect  a  stake 
weir.     Plea — net  guilty. 

At  the  trial  before  the  Chief  Baron,  at  the  Spring  Assizes  of  1844, 
for  the  county  of  Cork,  he  left  the  case  to  the  Jury  chiefly  on  the  first 
count,  telling  them  that  on  the  second  count  they  should  be  satisfied  of 
the  defendants  having  erected  the  weir  since  the  passing  of  the  late 
Fishery  Act,  but  that  the  evidence  was  rather  the  other  way ;  that  on 
the  facts  of  the  case  the  question  for  them  was  on  the  first  count. 

The  traversers'  Counsel  submitted  that  with  respect  to  the  first  count,  he 
should  tell  the  Jury  if  they  believed  there  was  any  obstruction  caused  bj 
the  weir,  yet  if  the  advantage  counterbalanced  the  inconvenience  caused 
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by  the  obstruclion,  ihey  should  find  for  the  traversers;  and  that  if  T.  T.  1844. 
there  was  a  reasonable  space  left  for  navigable  vessels,  notwithstanding  ^^'^^^^ 
the  weirs,  they  should  also  so  find ;  and  that  unless  they  believed  the  the  queen 
obstruction  to  be  substantial,  that  is,  that  great  inconvenience  was 
occasioned  by  it,  they  should  also  find  for  the  traversers.  The  Chief 
Baron  declined  doing  so,  and  the  Jury  finding  that  the  navigation  was 
obstructed,  but  to  a  very  trifling  degree,  he  directed  them  if  that  was 
their  opinion,  to  find  a  verdict  of  guilty  on  the  first  count,  leaving  it 
to  the  traversers  to  move  the  Court  to  have  a  verdict  of  not  guilty 
entered,  if  the  Court  should  think  them  entitled  to  it ;  and  the  Jury 
found  accordingly,  guilty  ou  the  first  count,  and  not  guilty  on  the  second. 
A  conditional  order  having  been  obtained  to  have  a  verdict  of  not 
guilty  entered,  pursuant  to  the  leave  reserved- 


Mr.  Bennett,  Q.  C,  with  whom    was  Mr.  E.    Corbet^  now  showed 


As  to  the  first  -point,  that  the  benefit  counterbalanced  the  injury.  Res 
T.  Ward  (a)  is  conclusive ;  there  the  law  was  fully  reviewed,  and  although 
the  obstruction  was  trifling,  and  a  public  benefit  accrued  by  reason  of 
the  erection  of  an  embankment,  yet  the  Court  refused  to  allow  a  verdict 
of  not  guilty  to  be  entered,  thus  overruling  Rex  v.  Rus»eU{b).  Then  as 
to  the  second  point ;  that  reasonable  space  was  left  for  navigable  vessels ; 
that  case  of  Rex  v.  Russell  goes  to  a  great  extent,  for  although  there 
the  portion  taken  was  for  public  purposes,  and  enough  left  for  all  ordinary 
purposes,  although  it  was  in  fact  a  wharf  for  the  facilitating  the  land- 
ing of  coalsy  Lord  Tenterden  dissented  from  the  views  of  Justices 
Bajley  and  Holroyd,  and  says  (c),  **  The  question  I  take  properly  to 
"  have  been  whether  the  navigation  and  passage  of  vessels  on  this  public 
"navigable  river  was  injured  by  these  erections."  In  Rex  v.  Russell  (cf), 
it  was  held,  that  sufficient  room  being  left  in  a  public  street  for  two 
carriages  to  pass,  is  not  a  justification  for  placing  a  waggon  on  the  street, 
and  haring  it  itandiug  there  so  that  the  public  were  inconvenienced. 
The  Court  say,  ^*  The  primary  object  of  the  street  was  for  the  free 
"passage  of  the  public,  and  any  thing  which  impeded  that  free  passage, 
"  without  necessity,  was  a  nuisance."  But  it  was  thirdly  objected  by  the 
trafersers' Counsel,  that  the  obstruction  should  be  substantial,  and  a  great 
public  inconvenience.  How  or  where  can  the  line  be  drawn  ?  Weld  v. 
Homing  (e)  lays  down  that  erecting  a  weir  in  a  river  for  stopping  fish 
going  up,  is  a  nuisance.  Rex  v.  TindcU  (f)  may  be  quoted  on  the  other 
side ;  but  in  that  case  the  special  verdict  found,  that  by  the  defendant's 
works,  the  harbour  was  in  some  extreme  cases  rendered  less  secure. 


(a)  4  Ad.  &  El.  384. 

(c)  p.  602. 

{fi)  1  East,  195. 


{h)  6  B.  &  Cr.  566. 
(d)  6  East,  42r. 
(f)  6  Ad.  &  El.  143. 
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4  CASES  AT  LAW. 

T.  T.  1844.       M^"  O'HeOt  with  whom  was  Sir  Coleman  O^Loghlen,  contra. — The 
Queen^fBench.    yerdict  was  not  the  verdict  of  the  Jury ;  they  gave  their  opinion  that 
TRE  QUEEN    there  was  a  very  slight  interference  with  the  navigation  of  the  river,  and 
v*  it  was  left  by  the  Chief  Baron  to  them  to  say,  if  that  finding  amounted  to 

HAYNE8.  guilty.  In  The  King  v,  Ward^  quoted  on  the  other  side,  the  Jury 
stated  that  an  impediment  existed.  The  Chief  Justice  refused  to  receive 
that  verdict,  and  sent  the  Jury  back  to  say  if  there  was  a  nuisance ;  but 
here  the  Chief  Baron  did  not  leave  that  question  to  the  Jury.  The  obstruc- 
tion it  was  proved,  only  affected  lighters  and  small  boats ;  and  it  was  sworn 
that  the  poles  of  the  nets  were  useful  in  pointing  out  to  larger  vessels  the 
navigation  of  the  channel,  and  that  that  counterbalanced  the  obstruction  to 
the  smaller  boats ;  but  the  Chief  Baron  refused  to  leave  the  question  in  that 
way  to  the  Jury.  The  Kit^  v.  Russell  was  a  case  where  the  compensa- 
ting advantages  were  of  a  different  kind — [Cbampton,  J.  I  do  not 
think  you  called  on  the  Chief  Baron  to  leave  any  thing  to  the  Jury.  Penme- 
FATHER,  C.  J.  The  Chief  Baron  said, "  if  you  are  of  that  opinion," 
therefore  it  is  not  his  verdict.] 

Sir  Coleman  O^Loghlen^  on  same  side. — The  question  is,  whether  on 
the  finding  of  the  Jury,  a  verdfct  of  guilty  should  be  entered  up.  There 
are  two  counts  in  the  indictment ;  the  second  is  out  of  the  consideration 
of  the  Court,  and  the  first  is  for  a  nuisance  at  Common  Law.  The 
maxim  de  minimis  non  curat  lex^  applies  to  nuisances :  King  v.  Ward. 
An  impediment  in  a  river  may  be  too  trifling  to  cause  a  nuisance :  King 
V.  Tindal.  The  question  of  nuisance  or  no  nuisance  is  one  for  the  Jury, 
not  for  the  Court :  1  Gabb.  Cr.  Lawy  768 ;  and  it  is  one  of  degree. 
'  The  Jury  have  not  found  the  obstruction  was  a  nuisance,  although  they 
found  that  the  river  was  obstructed. — [Crampton,  J.  The  nuisance 
was  a  nuisance  by  obstruction,  and  the  Jury  have  found  it  was  an  obstruc- 
tion.] 

If  then  we  are  not  entitled  to  a  verdict  of  not  guilty,  we  should  have  a 
new  trial,  although  the  rule  is  not  in  the  alternative ;  for  this  is  a 
criminal  case.  The  evidence  was  that  it  was  only  at  certain  periods  of 
the  tide  and  wind  that  the  weirs  could  be  injurious  to  small  boats. 

Mr.  Corbet,  in  reply. — In  The  King  v.  Strafford  (a).  Lord  Tenterden 
says,  '*  It  has  long  been  established,  that  the  ordinary  course  of  water 
**  cannot  be  lawfully  changed  or  obstructed  for  the  benefit  of  one  class  of 
<<  persons,  to  the  injury  of  another.**  In  the  present  case,  is  the  advantage 
to  larger  vessels  a  sufficient  compensation  for  obstructing  the  smaller 
vessels  ?  It  is  contended  that  the  Chief  Baron  should  have  told  the 
Jury,  if  the  advantage  in  the  one  case  counterbalanced  the  injury  in  the 
other,  to  find  for  the  traversers ;  but  JReJC  v.  RusseU{h)  did  not  go  that 


(a)  1  B.  &  Ad.  88r. 


{b)  6  B.  &  Cr.  666. 
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length,  and  that  case  has  been  oTerrnled:  Rex  ▼.  P<«wff(a);  Rex  v.  J.  T.  1844. 
Jtfbrm(fc);  Hawh.  PI.  Crown,  696,  701.  They  also  called  on  the  Q^ea^^Benek, 
Judge  to  tell  the  Jury,  if  they  found  a  sufficient  space  was  left  for  the  queen 
the  purposes  of  navigation,  not  to  find  against  the  traversers.    The  ques-  ^* 

tion  is,  was  the  passage  commodious  or  not  ?  It  is  then  said  that  the 
obstruction  should  be  substantia],  to  enable  the  Jury  to  find  against  the 
traversers  ;  but  there  is  no  case  to  sustain  such  a  position. 

Penvefathsb,  C.  J. 

The  Court  are  of  opinion  that  the  verdict  is  quite  right,  and  that  there 
are  no  grounds  to  set  it  aside,  either  with  reference  to  the  charge  of  the 
Chief  Baron  or  the  finding  of  the  Jury.  It  is  needless  to  go  through 
the  cases.  Here  is  a  class  of  men,  the  owners  of  small  boats,  who  are 
entitled  to  the  navigation  of  a  public  river;  and  it  is  an  injustice  which 
the  Court  will  not  sanction,  that  because  of  another  class  of  vessels  being 
advantaged,  that  will  do  away  with  the  injury  to  smaller  vessels.  Every 
person  has  a  right  to  the  King's  highway,  and  no  one  can  obstruct  that 
by  making  an  erection  which  causes  an  obstruction.  This  is  not  the  case 
of  building  an  erection  in  certain  places  which  may  injure  a  few  indivi- 
duals, but  on  the  whole  is,  perhaps,  an  adRrantage  to  the  public  ;  but  here, 
a  person  erects  private  weirs,  to  the  injury  of  a  class  of  people  who  must 
not  be  injured  by  private  speculations  of  this  description.  If  the  Chief 
Baron  had  directed  the  Jury  as  the  Counsel  for  the  traversers  contend, 
he  would  have  done  wrong*  No  person  has  a  right  to  say,  <*  I  will  leave 
the  public  a  portion  of  a  highway  and  take  the  rest  to  myself." 

BuBTOir,  J.,  and  Cbampton,  J.,  concurred. 

PSRBIN,  J. 

I  concur  in  the  judgment  of  the  Court.  Nothing  was  withdrawn  from 
the  Jury  in  this  case.  If  the  same  thing  was  done  to  a  road,  causing  an 
injury  to  foot  passengers,  it  would  be  no  excuse  to  say  that  it  was  a 
benefit  to  carriages* 

Allow  the  cause  shown* 

Mr*  Bennett  then  prayed  judgment,  and  that  the  weirs  be  prostrated 
forthwith* 


Mr.  Corbet  applied  for  liberty  to  issue  a  writ  of  prostration  of  the        j    ^  y^ 
weirs. 

BuBTON,  J. — It  is  more  conformable  to  the  practice  of  the  Court  to 

(a)  4  B.  &  Ad.  30.  {b)  1  B.  &  Ad.  441. 
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T.  T.  1844.    serve  a  notice  of  the  order  for  prostration;  and  if  not  attended  to  we 
Queen*$Bench.    yi\\\  g,iant  the  writ. 

THE    QUEEN 

V. 

HAYNES. 


June  A. 

When    on   a 
sale  by  auction 
of  certain  pro- 
perty of  a 
bankmpt,   the 
conditions   of 
sale  referred  to 
public    adver- 
tisements 
which  profess- 
ed to  contain  a 
description    of 
the  property  to 
besold— J3tf«, 
in  an  action  of 
assumpsit    by 
the    Tendee 
against   the 
assignee  of  the 
bankrupt  to 
recover  back 
the  deposit  on 
the   purchase- 
money,    that 
these    adver- 
tisements were 
admissible  evi- 
dence to  show 
that  the   con- 
ditions of  sale 
misdescribed 
the  premises. 
Dittentiente 
Pbnnefa- 
THEB,  C.  J. 


THOMSON  V.  GUY. 

Assumpsit. — The  action  was  brought  for  the  recovery  of  £170,  paid  by 
the  plaintiff  as  a  deposit  for  the  purchase  of  Lot  No.  4,  of  the  property  of 
one  George  Ogle  Godfrey,  a  bankrupt,  from  the  defendant  as  his  assignee, 
and  was  tried  before  the  Chief  Justice,  at  the  Sittings  after  Michaelmas 
Term  1843. 

r 

It  appeared  that  that  the  assignee  had  advertised  a  sale  of  the  bank- 
rupt's property  in  the  newspaper  of  the  neighbourhood  where  it  was 
situated,  and  posted  hand-bills  describing  it  in  the  manner  following: — 
**  The  interest  in  all  that  and  those  plots  of  ground,  small  houses, 
*^and  warehouses,  situate  near  the  Merchant's-quay,  fronting  the 
^*  Monaghan  road,  in  the  town  of  Newry,  and  county  of  Armagh,  the 
**  whole  measuring  in  the  front  of  the  Monaghan  road,  126  feet  3  inches, 
"  in  depth  on  the  east  from  the  Monaghan  road,  85  feet  6  inches,  be  the 
«  said  admeasurements  more  or  less,  bounded  and  described  as  in  the 
"  original  indenture  of  lease  of  said  premises  bearing  date  the  3rd  day 
<<June  1808,  made  by  one  Hugh  Sherrard  to  Patrick  O'Hanlon,  for 
"  three  lives  renewable  for  ever,  subject  to  the  yearly  rent  of  £20  late 
^*  currency,  being  £18.  9$.  3d.  of  the  present  currency,  and  £1.  128.  Od. 
<Mate  currency,  being  £1.  9s*  6d.  British,  as  a  renewal  fine  on  the  fall  of 
<<  each  life,  as  set  forth  in  the  statement  of  title  of  said  premises  marked 
<*  No.  4,  and  settled  by  the  Commissioner."  This  advertisement  was 
also  posted  in  the  Bankruptcy  Court,  and  in  the  Coffee-room  of  the 
town  of  Newry,  where  the  several  parties  resided ;  and  in  the  advertise- 
ment the  particular  lot  in  question  was  thus  set  out : — "  No.  4.  The 
^*  said  bankrupt's  interest  in  the  tenement  or  plot  of  ground  situate  on  the 
'<  south  side  of  Monaghan-street  in  the  town  of  Newry  and  county  of 
<<  Armagh,  held  for  three  lives  renewable  for  ever,  at  the  annual  rent  of 
"  £18.  98.  3d.,  and  £1.  9s.  6d.  as  a  renewal  fine  at  the  fall  of  each  life. 

'*  NoTE.—On  this  last  are,  at  present,  extensive  warehouses  three  stories  high,  with 
<<  large  wheels  and  corn  kiln  attached,  which  cost  a  considerable  snm,  with  commodious 
**  yards  and  sheds  detached,  and  an  office  in  front.  This  is  a  most  desirable  lot,  from 
*'  the  small  head-rent  it  is  subject  to,  and  well  suited  to  any  person  extensively  in  the 
**  grain  or  provision  trade,  or  other  business  requiring  extent  or  accommodation,  and 
^*  is  quite  contiguous  to  the  new  bridge  and  Custom-house." 
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The  conditions  of  sale  were  ihua  beaded : —  T.  T.  1844. 

"Court  of  Bankruptcy,  Four  Courts,  Inns-quay,  Dublin,  13th  day  of    Q«^'^^^^ 
"December  1841. — By  order  and  in  presence  of  his  Honor  the  Com-      Thomson 
"missioner,  pursuant  to  public  advertisement  duly  published  for  that 
"  purpose." 

The  several  lots  were  then  set  out,  and  Lot  No.  4  was  thus  described  : 

"A  tenement  or  plot  of  ground  situate  on  the  north  side  of  Monaghan- 
**street,  in  said  town,  held  for  three  lives  renewable  for  ever,  at  the 
"aoDual  rent  of  £18.  9s.  3d.,  and  £1.  9s.  6d.  as  a  renewal  fine  on  the  fall 
"of  each  life. 

"  No.  4 The  assignee  will  furnish  to  the  purchaser  such  title  only 

"as  is  set  forth  in  the  abstract  now  produced."     The  abstract  was  then 
set  out. 

Mr.  Frazer,  the  plaintiff's  attorney,  attended  the  sale,  and  purchased 
this  lot  as  trustee  for  tbe  plaintiff  for  the  sum  of  £660  ;  and  having  paid 
£l65  as  a  deposit,  he  signed  the  conditions  of  sale,  and  also  a  document 
to  this  effect : — 

"  I,  Samuel  L.  Frazer,  of  Newry  in  the  county  of  Down,  as  trustee 
"for  Henry  Thompson,  do  hereby  acknowledge  that  I  have  this  day 
"become  the  purchaser  of  the  Lot  No.  4  speciBed  in  the  annexed 
"  particulars,  for  the  sum  of  £660,  and  agree  on  my  part  to  fulfil  the 
"  foregoing  conditions  of  sale. 

*<  Samuel  L.  Fbazeb, 

«  Trustee  for  H.  Thompson," 

The  question  at  the  trial  arose  on  the  admissibility  of  the  advertise- 
ment as  evidence,  whether  the  plaintiff  could  vary  the  document  above 
signed  by  reference  to  the  printed  advertisement,  inasmuch  as  it  turned 
OQt  after  the  sale,  that  Lot  No.  4  contained  only  one  warehouse,  and  in 
other  particulars  differed  from  the  description  in  the  advertisement.  The 
Chief  Justice  rejected  it  as  evidence  ;  and  under  bis  Lordship's  direction 
the  Jury  found  for  the  defendant. 

A  conditional  order  for  a  new  trial  having  been  obtained,  cause  was 
DOW  shown  by- 


Mr.  HatcheU^  Q.  C,   with  whom  was  Mr.  Whiteside,  Q.  C The 

advertisement  was  properly  rejected ;  it  would  be  a  different  thing  if  this 
was  an  action  on  the  case  by  way  of  fraud ;  but  it  is  simply  an  attempt 
to  vary  a  written  agreement  by  parol  evidence.  An  abstract  of  the  pro- 
perty is  hung  op  in  the  Commissioner  of  Bankrupt's  room ;  the  assignee 
lells;  and  will  it  be  said  that  the  vendor  is  bound  by  a  public  advertise- 
ment differing  from  that  abstract  ?  That  was  offered  in  evidence  as  part 
of  the  contracti  and  was  properly  excluded  as  evidence  to  vary  or  qualify 
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T.  T.  1844.  the  written  contract;  DoheU  v.  Hutchimon  {a).  <<  Pursuant  to  public 
Qf^eetCtBench,  advertisemenl,"  refers  not  to  a  particular  advertisement,  but  to  the  whole 
THOMSON  matter ;  and  the  purchaser  had  no  right  to  refer  to  the  advertisement  at  all 
as  any  portion  of  the  contract. — [Cramfton,  J.  If  at  the  time  of  the  sale 
the  purchaser  had  asked  the  assignee  what  is  this  tenement  Lot  No.  4  ?  and 
he  answered  they  were  warehouses,  and  it  turned  out  there  was  only  one 
warehouse,  would  the  purchaser  be  bound  ?] — It  could  not  be  admitted 
as  evidence  as  forming  part  of  the  contract. — [Burton,  J.  What  do 
the  words  ^*  pursuant  to  public  advertisement"  refer  to  ?] — They  only 
refer  to  the  time  and  place,  not  to  the  particulars  of  sale ;  for  the  vendor 
may  not  sell  all  the  premises  or  all  the  articles  advertised  ;  it  cannot  be 
considered  as  a  representation  of  what  was  to  be  sold. — [Crampton,  J. 
The  premises  are  sold  according  to  the  lease.] — One  of  the  conditions 
of  sale  is,  that  the  assignee  will  sell  only  according  to  the  abstract  pro- 
duced. 

Mr.  Macdonoghy  Q.  C,  with  whom  was  Mr.  Napier,  contra. — It  was 
proved  that  the  advertisement  was  printed  by  the  order  of  the  assignee ; 
and  also,  that  duplicates  of  the  advertisement  were  produced  and  distri- 
buted at  the  sale.  In  that  advertisement  it  is  said  *'  warehouses  and 
wheels,"  and  the  buyer  only  gets  one  warehouse  and  one  wheel.  In  the 
conditions  of  sale,  there  is  no  description  of  Lot  No.  4 ;  it  is  described 
generally  as  a  lot  or  plot  of  ground :  under  that  description  waste  ground 
might  be  included.  The  words  <*  pursuant  to  public  advertisement," 
surely  incorporate  the  advertisement  with  the  conditions  of  sale,  and 
this  evidence  ought  not  to  have  been  rejected :  1  Sug.  Vend,  S^  Purch, 
34, 44  ;  Robinson  v.  Musgrove  (b) ;  Duke  of  Norfolk  v.  Worthy  (c). 
The  conditions  of  sale  have  no  description  of  the  premises,  and  the 
advertisements  were  distributed  at  the  sale:  Murley  v.  M^Dermot (d) ; 
Denman,  C.  J.,  there  says,  ^*  There  was  evidence  to  show  that  the 
<*  handbill  in  question  was  circulated  in  the  sale-rooms  before  and  at 
^*  the  time  of  the  sale  ;  and  that  it  was  seen  by  the  person  who  attended 
**  as  the  plaintiff's  agent,  and  bid  and  bought  for  him.  Looking  then  at 
**  these  facts,  and  the  language  of  the  deed,  we  think  this  handbill  properly 
**  received,  not  to  control  the  language  of  the  deed,  or  to  construe  it,  but 
**  to  apply  it."  In  this  case  the  reference  is  pursuant  to  public  advertise- 
ment for  purposes  of  sale ;  but  it  is  said  we  cannot  show  fraudulent 
misrepresentation,  although  we  relied  on  the  material  description  deceiv- 
ing us:  Dykee  v.  Blake  {e). — [Crampton,  J.     The  plan  in  that  case 

(a)  3  Ad.  &  £1.  355.  (b)  8  Car.  &  P.  469 ;  S.  C.  3  M.  &  Bob.  04. 

(c)  1  Camp.  33r.  (d)  3  Nev.  &  Per.  360. 

(e)  4  Biog.  N.  0.  465. 
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is  made  part  of  the  sale,  aod  lometimes  a  map  is  referred  to,  hj  a    T.  T.  1844. 
lease.]— Yes,  but  the  plans  and  particulars  of  sale  were  in  that  case  dis-    Q}^*^^ 
tinct:  Wright  V.  Wilson  (a).     In  1  Sug.  Ven.  Sf  Purch.  59,  60,  that     Thomson 
prindple  is  qualified  ;  it  is  a  mistake  to  saj,  that  fraud  must  be  proTed : 
Oinim  V.  Cooke  (b). 

The  exhibition  of  a  map  at  the  time  of  the  sale,  and  the  reference  to 
it  in  the  particulars  of  sale,  is  not  so  strong  as  our  case,  it  is  a  map 
expressed  in  language,  no  blind  advertisement.  The  document  we  signed 
describes  the  tenement  as  a  lot  or  tenement ;  that  might  be  a  stable.  The 
Courts  lean  against  a  vendor :  Dyket  v.  Blake  (c).  Are  they  to  limit 
the  words  in  the  conditions  of  sale,  to  the  day  when  the  sale  is  to  take 

place?  Hodges  v.  Horsfall(d) [Perrin,  J.     There  is  a  difference 

here  in  the  contract  embodying  particulars  from  the  cases  cited.] — That 
case  in  3  Nev.  ^r  Per.  360,  is  not  half  so  strong  for  the  admission  of  the 
iostrament  as  here ;  it  is  not  a  sealed  instrument.  In  case  of  a  policy  of 
insurance,  if  the  policy  refer  to  printed  proposals  they  will  be  treated  as 
part  of  the  policy :  Worsley  v.  Wood(e).  We  refused  to  be  nonsuited, 
because  we  might  not  afterwards  have  been  allowed  to  set  that  nonsuit 
aside,  and  we  now  apply  for  a  new  trial. 

Mr.  Napier,  on  same  side. — This  is  a  question  of  importance ;  the 
advertisement  is  published  in  the  Newry  paper  on  a  Saturday,  for  a  sale 
OD  Monday,  and  the  property  would  most  likely  be  bought  by  a  resident 
in  Newry,  who  would  know  the  general  character  of  the  title,  the  extent, 
value  and  situation  of  the  premises.  The  advertisement  in  that  newspaper 
was  actually  read  at  the  trial,  and  at  the  time  of  its  reading  the  defendant's 
Counsel  took  no  objection  to  it ;  it  was  only  after  parol  evidence  had  been 
given,  that  they  suggested  its  inadmissibility  as  evidence.  The  adver- 
tisement is  signed  by  the  auctioneer  and  the  officer  of  the  Court  of 
Baokraptcy,  and  therefore  by  order  of  the  Court;  and  after  describing  the 
premises,  it  is  added  that  tickets  of  inspection  of  the  premises  are  to  be  had 
of  the  assignee.  Lot  No.  4  actually  contained  two  warehouses,  two  wheels, 
aod  an  internal  communication  from  one  to  the  other ;  and  a  person  on 
the  spot  seeing  this,  would  shape  his  price  accordingly,  and  yet  it  is  said 
we  have  no  right  to  refer  to  this  description.  The  agency  of  Frazer  was 
limited  to  the  purchase  of  what  was  advertised,  in  the  newspaper,  it  there- 
fore must  be  the  basis  of  the  contract ;  for  he  had  no  time  to  communi- 
cate with  his  principal. 

Mr.  Whiteside,  Q.  C,  in  reply. — The-  question  really  is,  what  is  the 

(a)  I  M.  &  Rob.  207.  (&)  1  Sch.  Sc  Lef.  33. 

(c)  6  Scott,  342.  (d)  I  Buss.  &  MjL  116. 

(0  6  T.  B.  no.  . 
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T.  T.  1 844.  contract  ?  3^d  if  that  be  so,  plaintiff  is  bonnd  to  show  that  the  advertisenient 
Qtte^tBench.  ^^g  p^^i  ^f  ^i^^  contract, — [Pebrin,  J.  Suppose  a  plain  misdescription 
made  by  the  vendor,  and  a  purchaser  bought  in  the  belief  that  such  was 
correct,  will  you  hold  that  he  is  precluded  taking  advantage  of  it?] — Powell 
v.Edmundi^a).  Supposing  <<pursuant  to  public  a'dvertisement^not  inserted, 
would  a  contract  of  sale  not  referring  to  that  advertisement  be  part  of  the 
contract  ?  Unless  incorporated,  it  can  be  no  part  of  the  contract,  and  we 
say  the  advertisement  has  not  been  incorporated  here.  The  assignee  of 
course  must  take  care  that  the  muniments  of  title  are  put  forward 
properly :  Hind  v,  Whitehoute  (6).  Lord  Ellenborough  says,  in  p.  5699 
'^  A  mere  writing  on  a  catalogue,  not  being  by  any  reference  incorporated 
'<  with  the  conditions  of  sale,  is  not  a  memorandum  of  a  bargain  under 
''these  conditions  of  sale:"  Meres  v.  Ansell(c).  It  is  said  that  the 
advertisement  is  the  foundation  of  the  contracts— [CRAiiPTOir,  J.  That 
cannot  be  held ;  but  you  have  to  show  us  that  it  is  no  part  of  the 
contract.] — The  abstract  of  title  was  produced  at  the  time  of  the  pur- 
chase, and  it  sets  forth  the  lease ;  but  the  complete  contract  of  the  parties 
signed  by  them  should  bind  them,  caveat  emptor  :  here  there  is  no  fraud 
imputed,  and  it  was  the  duty  of  the  plaintiff's  attorney  to  have  examined 
into  the  matter.  Do  the  words  **  pursuant  to  public  advertisement,"  refer 
to  the  printed  paper  offered  at  the  trial  ?  Boydell  v.  Drummond  (d) 
shows  there  must  be  a  plain  and  direct  reference.  Johnson  v.  Dodgson  («)• 
The  advertisement  does  not  incorporate  the  contract,  and  the  words 
''  pursuant  thereto"  might  refer  to  half  a  dozen  papers.  The  object  in 
Hodges  V.  HorrfaU  was  to  connect  the  contract  with  a  certain  plan, 
and  reaUy  that  case  is  an  aythority  for  us.  The  lives  and  years  in  the 
lease  are  not  specified  as  in  the  passage  from  PhiUips  on  Evidence^ 
p.  298,  Feoffees  of  Heriot  Hospital  v.  Gibson  (f) ;  Lord  Eldon  says, 
p.  307, ''  It  is  perfectly  wild  to  say,  that  the  mere  exhibition  of  a  plan 
was  sufficient  to  form  a  binding  contract  The  contract  here  is  the  one 
signed  by  the  parties,  and  nothing  else;  and  the  reference  to  public 
advertisiement  is  merely  as  to  the  time  of  the  sale,  and  not  as  to  the  terms 
of  the  contract :  ShtUon  y.  lAdus  {g\ 

PsirNSFATHSB,  C.  J. 

The  Court  are  not  agreed  in  opinion  on  this  case.  I  cannot  reconcile 
myself  to  the  grounds  on  which  the  other  Members  of  the  Court  agree. 
I  am  bound  to  say  that,  considering  the  decisions  that  have  taken  place, 
grounded  on  the  Statute  of  Frauds,  I  do  not  think  that  the  additional 

(a)  13  East,  6.  (6)  7  Eatft,  665. 

(c)  3  Wils.  376.  (lO  11  East,  142. 

(r)  3  Mees.  &  WeU.  660.  (f)  3  Dow.  P.  C.  301. 
(IT)  2  Cr.  &  Jer.  416. 
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adrertisemeDt  was  admissible  eyidence  to  give  a  character  or  constmctioo  T.  T.  1 844* 
to  what  I  conceive  to  have  been  an  independent  contract,  previously  Q^teet^^Beneh. 
entered  into  between  the  parties.  THOMSOir 

Assoming  that  that  advertisement  was  any  part  of  the  contract  sa  v« 

referred  to,  on  no  grounds  was  that  advertisement  referred  to  without 
a  violation  of  the  written  contract ;  and  it  ought  not  to  have  been  intro- 
duced as  a  term  into  the  contract.  The  Acts  of  Parliament  in  refer- 
ence to  the  Statute  of  Frauds,  are  founded  on  the  wisest  and  most 
equitable  grounds.     It  is  safer,  on  tlie  whole,  to  abide  by  the*Statute  of 
Frauds,  tfaaff  to  allow  it  to  be  broken  in  upon  by  extra  parol  evidence,  t» 
thereby  contracts  may  be  made  available  and  possible  in  a  way  not  war- 
ranted by  law.     When  a  contract  is  reduced  to  writing,  it  speaks  for 
itself ;  and  if  decbions  have  been  made,  carrying  the  responsibility  of 
parUes  beyond  the  express  terms  of  a  contract,  it  has  always  been  in 
cases  looked  upon  with  jealousy,  as  infringing  upon  the  wholesome  pro- 
mons  of  the  statute,  and  they  are  not  to  be  resorted  to  except  in  two 
cases ;  one  of  those  is  the  case  of  CUnan  v.  Cooke.    In  that  case  A.,  by 
public  advertisement,  offered  lands  to  be  let  for  three  lives  and  thirty-one 
years;  and  proposals  having  been  made  by  B.  and  accepted,  an  agree- 
ment was  executed  between  them,  in  which  the  term  for  which  the  lease 
was  to  be  made  was  not  mentioned ;  it  was  held,  there  being  no  reference 
in  the  agreement  to  the  advertisement,  parol  evidence  could  not  be 
received  to  connect  one  with  the  other  so  as  to  ascertun  the  term.  That 
case  gives  a  very  clear  view  of  the  disinclination  of  Courts  to  carry  a 
contract  out  of  its  express  terms.     Lord  Redesdale's  decree  in  that  case 
was  confirmed.  He  thought  that  Courts  had  no  right  to  enter  into  private 
feelings  upon  a  law  whose  general  principle  was  hard  and  severe ;  but 
that  the  letter  of  the  law  must  be  carried  out,  although  in  a  particular 
instance  injustice  may  be  wrought.    The  case,  too,  of  Boydell  v.  Drum' 
mond  contains  the  same  principles  carried  to  the  same  length  as  in 
(Xnan  v.  Cooke,  indeed  they  even  go  beyond  it ;  because  in  Boydeli 
V.  Drttmmond  there  were  certain  prospectuses  produced,  and  in  the  shop 
tt  the  time  of  the  person  signing  his  name ;  but  because  there  was  no 
specific  reference  to  those  prospectuses,  it  was  held  he  was  only  bound  to 
his  written  contract. 

Now,  what  are  the  facts  of  this  case  ?  A  person  seized  of  premises  in 
the  town  of  Newry  becomes  bankrupt,  and  his  property  b  taken  posses- 
sion of,  and  a  certain  day  and  time  appointed  for  the  sale  of  these 
premises  in  the  Court  of  Bankruptcy.  Every  one  knows  that  in  cases  of 
bankruptcy,  certain  forms  are  always  gone  through^  and  these  forms  are 
more  than  ceremonies.  Advertisements  are  published,  and  means  are 
taken  to  induce  the  greatest  number  of  bidders ;  and  it  is  no  disparage- 
ment to  the  integrity  of  the  proceedings,  that  the  advertisements  paint 
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T.  T.  1844.    the  premises  in  higher  colours  than  they  should  bear;  and  it  is  no  fraud 
Queen'tBench,   that  the  auctioneer  represents  the  property  in  glowing  terms.     Advertise- 
THOMSON     ments  are  not  per  $e  considered  part  and  parcel  of  a  contract,  they  are 
f*  merely  introductory  matter ;  the  rule  is  caveat  emptor;  and  that  pervades 

^^*  the  law.  On  the  1 3th  December  1841,  Frazer  atteuds  the  sale  as  trustee 
for  the  plaintiff  Thomson,  for  the  purpose  of  purchasing  part  of  the  pro- 
perty. Now,  I  do  not  think  that  this  case  should  rest  on  the  exact 
question  whether  the  advertisement  was  one  of  those  preliminary  adver- 
tisements published  with  the  view  of  inducing  bidders  to  that  auction ; 
when  bidders  come  in  and  see  what  is  set  up  to  be  sold,  they  are 
then  to  form  their  own  judgment  as  to  what  extent  they  think  proper 
to  bid;  I,  therefore,  think  it  is  to  be  thrown  out  of  the  question, 
the  particular  nature  of  those  particular  advertisements  per  se.  It  was 
the  buyer's  business  to  see  and  know  what  the  premises  were,  and 
if  he  were  deceived,  the  fault  was  his  own.  Suppose  there  had  been 
no  advertisement,  but  Frazer  had  heard  an  exaggerated  account  of 
the  premises,  and  had  bid  accordingly,  would  he  be  allowed  to  say — 
*^I  have  been  induced  to  bid  more  than  I  should,  and  therefore,  I 
will  not  enter  into  a  contract.''  Why  no  Court  would  listen  to  that. 
Now  here  Frazer  does  not  rely  on  casual  information ;  but  he  goes  into 
the  Court  of  Bankruptcy,  and  finds  what  is  set  up  for.sale,  eight  distinct 
lots  of  property  in  Newry  about  to  be  sold  by  auction ;  the  particulars 
and  conditions  of  sale  are  thereinafter  specified,  and  then  is  the  time  for 
parties  to  know  what  they  are  bidding  for.  They  are  in  the  matter  of 
Godfrey  Ogle,  a  bankrupt,  and  there  are  eight  lots.  It  is  a  mistake  to 
say  that  any  of  these  lots  are  not  sufficiently  described  to  be  binding  on  a 
purchaser ;  the  Court  of  Chancery  could  not  entertain  an  answer  of  that 
sort  to  a  bill  for  specific  performance,  and  a  good  bill  could  be  drawn 
against  the  purchaser  on  the  specification  of  Lot  No.  4.  He  bid  for  Lot 
4,  and  after  bidding  he  signs  his  name  in  the  book  as  evidence  of  the  con- 
tract; he  is  bound  by  that,  and  the  premises  so  purchased  in  that 
contract  are  specified  in  the  annexed  abstract.  The  auctioneer  joins  in 
completing  that  contract,  and  certifies  he  has  sold  Lot  No.  4,  specified  in 
the  annexed  particulars;  the  annexed  particulars,  but  particulars  not 
annexed  at  all,  are  said  should  be  part  and  parcel  of  the  contract.  It  is 
there,  I  say,  that  the  Statute  of  Frauds  is  departed  from ;  the  parties 
under  hand  and  seal  say  the  annexed  particulars  are  what  the  one  bought 
and  the  other  sold,  and  they  agree  in  like  manner  that  the  annexed  con- 
ditions of  sale  are  those  and  those  only'  to  which  the  parties  bound 
themselves  in  reference  to  the  terms  of  the  contract.  The  condition  of 
sale  annexed  to  Lot  No.  4,  is  that  the  assignee  will  furnish  such  title  only 
as  in  the  abstract  now  produced ;  and  what  was  it  that  is  so  set  out  ? 
The  annexed  particulars  are — "  Lot  No.  4,  a  tenement  or  plot  of  ground 
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"sitiiate  on  north  side  of  Monaghan-street  in  said  town,  held  for  three    T,  x.  1844. 

«K?es  renewable   for  ever  at   the   annual  rent  of  £18.  9«»  3d.,  and    Queen'tBench. 

**£!.  98. 6d.  as  a  renewal  fine  on  the  fall  of  each  life.''     For  those  premises     Thomson 

so  set  cot,  the  particulars  are  quite  specific  to  enable  any  purchaser  to  ^* 

file  a  bill  against  the  vendor  to  enforce  the  contract ;  and  the  seller  could 

Dot  say,  your  demand  is  uncertain,  and  therefore  the  Court  will  not  carry 

it  bto  execution.     What  is  now  insisted  on  is,  that  the  plaintiff  may 

hire  carried  for  him  into  execution  a  contract  not  for  sale  of  Lot  No.  4, 

but  for  a  contract  of  quite  a  different  kind,  the  particulars  of  which  are 

quite  different  from  those  contained  in  Lot  No.  4 ;  and  if  we  go  out  of 

Lot  No.  4,  to  what  extent  is  the  responsibility  of  the  defendant  to  be 

carried  ?     He  is  bound  only  to  carry  out  the  particulars  specified  in  the 

ibitract  mentioned  $  otherwise,  he  would  be  bound  to  furnish  title  to 

the  reminder  of  the  premises  not  included  in   the  purchase.     The 

Statute  of  Frauds  and  its  provisions  should  be  strictly  adhered  to ;  its 

salotary  provinons  have  been  always  respected  by  lawyers ;  and  seeing  the 

tdfSQtage  of  adhering  to  it,  and  that  Judges  have  constantly  regarded  it, 

1  for  one  treat  the  idea  of  intruding  upon  those  rules  already  esublished 

bj  decided  cases  as  altogether  futile. 

But  it  is  said  I  view  this  subject  under  a  mistake,  because  those  who 
differ  from  me  do  not  go  beyond  the  provisions  of  the  Statute  of  Frauds, 
as  by  a  certain  line  introduced  into  the  terms  of  sale,  obliging  the 
defendant  to  make  good  what  is  contained  in  that  line,  they  are  not 
going  out  of  the  statute.  Now,  first,  compare  this  with  Clinan  v.  Cooke  ; 
it  would  be  difficult  to  find  a  case  of  greater  hardship.  According  to  the 
decisions  cited  by  Mr.  Whiteside,  there  b  no  case  that  would  serve  as  a 
precedent  for  carrying  out  the  contract  to  such  a  length  as  is  done  here. 
It  is  said  the  party  is  to  be  bound  not  only  by  what  he  has  signed  and 
the  particulars  annexed,  but  to  be  bound  also  by  the  terms  of  an  adver- 
tisement, not  having  a  reference  to  the  time  of  its  publishing,  or  by  whose 
authority,  or  where  or  by  whose  orders  it  was  so  published.  The  words 
"  pursuant  to  public  advertisement  **  are  simply  stated  $  it  may  be  pre- 
sumed there  were  advertisements,  but  those  are  for  publicity  to  the  sale, 
not  for  the  terms  of  sale ;  merely  advising  the  public  when  the  auction 
would  be.  I  therefore  think  the  verdict  for  the  defendant  was  right ; 
sod  that  there  is  no  ground  for  setting  it  aside  for  the  purpose  of  letting  in 
sdditional  evidence. 

BUBTON,  J. 

This  is  a  case  of  some  importance ;  and  I  must  confess  I  cannot  agree 
vith  my  Lord  Chief  Justice,  notwithstanding  his  very  forcible  observa- 
tions, which  lead  me  to  distrust  my  own  judgment.  The  ground  on  which 
I  think  a  new  trial  should  be  granted  is  simply,  that  the  purchaser  alleges 
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T.  T«  1844.    ^0  has  been  deceived  in  his  purchase  and  misled.     I  have  every  respect 
QueeH*$Bench.   for  the  Statute  of  Frauds,  and  am  satisfied  that  we  should  avoid  making 
THOMSON     any  decision  which  may  interfere  with  the  provisions  of  that  statute.  But 
V*  in  this  case  the  Terdict  lias  been  found  under  the  direction  of  tho  Judge, 

and  there  not  having  been  any  question  submitted  to  the  Jury,  nor  any 
allowance  of  inference  left  to  them,  is  a  principal  ground  on  which  I  rest 
my  decision  for  a  new  trial.  The  evidence  ought  to  hirve  been  admitted, 
and  the  case  put  to  the  Jury  with  that  particular  document.  I  do  not  think 
the  admission  of  this  evidence  amounts  to  ao  attempt  to  break  in  upon 
the  provisions  of  the  Statute  of  Frauds.  The  case  is  this :  the  property 
belongs  to  a  bankrupt,  and  a  sale  of  that  property  is  directed  by  the 
authority  of  the  Court  of  Bankruptcy ;  and  the  direction  is  that  that  sale 
should  take  place  by  auction  <<  pursuant  to  public  advertisement  **  (which 
advertisement  is  expected  to  contain  every  thing  of  importance),  and 
is  just  as  effectual  as  a  decree  of  a  Court  of  Equity,  directing  in  what 
way  the  sale  should  take  place ;  and  what  is  stated  in  that  advertisement 
should  be  stated  truly.  Now,  was  the  advertisement  in  question  such  a 
document  as  ought  to  be  received  in  evidence  ?  The  conditions  of  sale 
contun  no  particular  representations  of  Lot  No.  4 :  they  state  it  simply 
as  a  plot  of  ground;  but  they  say  it  is  to  be  sold  << pursuant  to  public 
advertisement.''  I  think  that  the  document  so  published  by  the  authority  of 
the  Court,  and  being  referred  to  by  the  conditions  of  sale  as  to  the  nature 
of  the  property  to  be  sold,  and  having  been  distributed  during  the  sale, 
ought  to  have  been  submitted  to  the  Jury ;  and  not  having  been  so,  the 
verdict  ought  to  be  set  aside. 

Cbampton,  J. 

I  think  there  ought  to  be  a  new  trial  in  this  case.  The  question  is  a 
mere  legal  one,  viz.>  whether  this  document  is,  under  the  circumstances, 
admissible  in  evidence.  I  do  not  question  a  single  case  cited ;  about  the 
principle  there  is  no  difficulty.  It  is  in  the  application  that  the  difference 
exists.  If  the  admissibility  of  the  document  were  contrary  to  the  provi- 
sions of  the  Statute  of  Frauds,  it  ought  to  be  rejected  at  once,  but  in  my 
opinion  the  statute  does  not  stand  in  the  way.  Generally  speaking,  you 
cannot  go  out  of  a  written  contract  to  have  it  explained  by  parol  evidence  ; 
at  the  same  time  that  position,  though  generally  true,  is  not  to  be  uni- 
versally stated,  for  there  are  two  cases  in  which  extrinsic  evidence  may  be 
resorted  to,  first,  if  there  be  a  reference  to  another  document  by  the  one 
in  evidence  before  the  Court,  on  plain  principles  that  document  may  be 
put  in  evidence  as  part  of  the  contract ;  at  the  same  time  that  it  must  be 
admitted  that  without  such  reference  that  other  document  was  inadmis- 
sible. In  the  case  also  of  a  latent  ambiguity,  it  is  a  well  established  rule 
that  in  such  a  case  parol  evidence  may  be  resorted  to. 
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The  actioD  in  this  case  is  brought  to  recover  a  deposit,  and  the  purchaser  T.  T.  1 844. 
up  that  he  ought  not  to  be  compelled  to  pay  it,  upon  the  ground  that  Q^^^^^Bench, 
ihboQgh  the  contract  was  completed,  he  ought  not  to  be  bound  by  it, 
became  be  purchased  under  a  misrepresentation  made  by  the  defendant. 
He  had,  generally  speaking,  two  things  to  prove,  the  contract  and  the  mis- 
represeotationsy  and  to  entitle  him  to  recover  bis  deposit  a  clear  misre- 
preseotatioo  must  be  shown.  Exaggerated  representations,  as  puffing 
idrertisements,  are  not  to  be  taken  into  consideration  ;  but  the  question 
here  it  as  to  the  description  of  the  premises.  It  is  said  that  the  effect  of 
adfflittiog  thb  advertisement  will  be  to  enlarge  the  contract ;  that  would 
be  against  all  principle,  but  it  is  not  so ;  the  advertisement  is  referred  to 
for  a  fnQ  and  particular  description  of  the  thing  to  be  sold,  and  is  as  much 
part  of  the  contract  as  if  it  were  recited  in  terms  in  it.  Where  a  docu- 
ment refers  to  another,  it  thereby  makes  that  other  evidence.  The 
pfauDtiff  having  these  two  propositions  to  prove  is  altogether  shut  out,  if 
thb  evidence  be  excluded ;  and  under  these  circumstances  I  think  it 
idniflBible.  It  is  an  advertisement  for  the  sale  of  certain  premises,  the 
property  of  a  bankrupt,  signed  with  the  name  of  the  auctioneer  and  regis- 
trar of  the  Court  of  Bankruptcy,  and  it  was  therefore  an  authorised 
adfertisemeDt,  and  in  point  of  fact,  under  and  according  to  its  terms  the 
nle  took  place.  I  do  not  mean  to  say  that  alone  would  make  it  evidence^ 
bat  here  it  is  clearly  referred  to  by  the  contract,  as  containing  the  par- 
ticolars  of  the  thing  to  be  sold.  It  therefore  appears  to  me,  both  in  point 
of  law  and  fact,  that  this  advertisement  is  part  of  the  carpus  of  the 
coniract,  and  that  it  is  not  enlarged  or  varied  by  it,  and  the  Statute  of 
Frauds  is  not  infringed,  but  that  it  is  a  more  particular  enumeration  of 
what  ii  sold ;  and  upon  these  grounds  I  think  it  ought  to  have  been  sent 
to  the  Jury. 

PSSBIHy    J* 

I  think  the  evidence  should  have  been  received,  and  that  the  verdict 
mvt  be  set  aside.  The  action  is  brought  by  Thomson  to  recover  a 
depoat  made  by  him,  and  he  saysy  that  he  entered  into  an  agreement 
<fiiBrait  from  what  has  been  represented;  that  he  agreed  to  purchase 
spoo  a  misrepresentation  in  an  advertisement,  which  was  produced  at  the 
ale,  and  distributed  among  the  persons  present  at  it,  which  stated^  that 
vpoB  the  lot  advertised  to  be  sold  there  were  extensive  warehouses. 
Rdyiog  upon  that  which  he  believed  to  be  true,  he  entered  into  this 
eootract,  which  he  otherwise  would  not  have  done.  That  being  the  case, 
I  thiak  it  was  competent  for  the  party  to  show  that  it  was  entered  into 
^ipoD  a  misrepresentation  in  a  very  material  matter,  very  possibly  amount- 
ing to  a  fraud,  and  that  it  should  have  been  submitted  to  the  Jury ;  and 
a  that  hu  not  been  done,  I  think  that  this  verdict  ought  to  be  set  aside. 
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T.  T.  1644.    I  ^o  Dot  think  (hat  this  interferes  with  the  doctnDe  io  the  cases  upon  the 
Quee^iBench,   Statute  of  Frauds,  as  I  rely  upon  this,  that  the  party  has  been  imposed  on. 


Order  absolute.* 


•  Vide  FuUer  v.  Wiltm,  3  Gal.  &  Da?.  473. 


Jan.  21. 

On  motioa  to 
strike   a   bur- 
gess    off    the 
roU;    Seldy 
that  a  condi- 
tional    order 
need  not  state 
the    grounds 
npon  which  the 
party  is  sought 
to  be  removed. 

Semble;  that 
a  party  cannot 
delegate  to 
another  a  ge- 
neral power  to 
sign  notices  of 
objection. 

Quare. — 
Has  this  Conrt 
Jurisdiction  to 
strike  a  bur- 
gess off  the 
roll,  where  an 
objection  has 
has  not  been 
made  in  the 
Conrt  below  to 
the  burgess  P 


In  the  Matter  of  JOHN  CONWAY, 
And  JOHN  BAXTER, 


Appellant ; 
Respondent.^ 


In  this  case  a  conditional  order  had  been  obtained,  that  the  name  of 
John  Baiter  should  be  erased  from  the  burgess-roll  of  the  borough  of 
Dublin. 

The  affidavits  in  support  of  the  conditional  order  stated  that  the  name 
of  John  Baxter  appeared  on  the  burgess-roll ;  that  notices  of  objection  to 
his  being  retained  on  the  roll,  signed  Thomas  Leslie,  were  by  his  direc- 
tion served  on  Baxter  and  the  Town-clerk :  that  one  Henry  Beattie  had 
been  authorised  by  Thomas  Leslie  to  sign  those  notices  in  his  name; 
that  at  the  Revision  Court  service  of  those  notices,  and  the  authority 
given  by  Leslie  to  Beattie  to  sign  them  having  been  proved,  the  Court 
decided  that  the  notices  were  not  good  and  valid  notices  of  objection, 
and  refused  to  entertain  those  objections ;  and  Baxter's  name  was  retained 
on  the  roll. 

The  affidavit  of  Beattie  stated  that  Leslie  authorised  and  directed  him 
to  sign  his  (Leslie's)  name  to  all  notices  of  objection  which  he  should 
think  fit  to  make,  to  any  of  the  persons  whose  names  were  on  the  Town- 
clerk's  lists,  who  were  not  duly  qualified  to  be  enrolled  as  burgesses,  and 
who  ought  to  be  objected  to  $  and  also,  to  cause  notices  to  be  served  in  bis 
(Leslie's)  name,  and  for  him  on  the  Town-clerk,  and  on  such  persons  as 
the  same  should  be  directed  to:  that  John  Baxter  was  in  arrear  and 
liable  to  several  taxes,  and  that  if  the  Court  had  entertained  the  objec- 
tion, Baxter's  name  would  have  been  struck  off  the  list  of  burgesses. 

The  affidavits  filed  as  cause  against  the  conditional  order  stated  that 
Thomas  Leslie  had  said  he  had  never  authorised  any  person  to  sign  or 
serve  those  notices. 


*  AbienU  PENKEFATBEIt,  C.  J. 
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Mr.  Martley,  Q.  C, 
order. 


now  moved  to  make  absolute   this  conditional 


Mr.  Moorey  Q.  C,  contra. — There  is  a  preliminary  objection  to  the 
conditional  order  in  this  case ;  it  does  not  state  the  ground  upon  which 
they  seek  to  strike  Baxter  off  the  roll.  This  case  having  been  adjudicated 
on  in  the  Court  below,  and  the  party  having  been  placed  on  the  roU» 
has  DOW  a  prima  facie  right  to  be  retained  on  it ;  he  ought  therefore  to 
be  apprised  upon  what  grounds  they  seek  to  disturb  him. 

Cramptor,  J. — The  practice  has  been  to  make  these  orders  generally. 

Burton,  J. — If  there  be  no  difficulty  imposed  on  the  party,  I  can  see 
no  objection  to  the  form  of  this  order. 

Mr.  MarUey. — The  question  here  is,  whether  it  is  competent  for  the 
person  who  has  authority  to  make  an  objection,  to  delegate  that  authority 
to  another ;  we  say  that  it  is.  This  question  arises  on  the  43rd  section  of 
the  3  &  4  Vic.  c.  108,  which  enacts,  '<  That  every  person  whose  name 
"shall  have  been  inserted  in  any  list  for  any  borough,  may  object  to  any 
"other  person  not  entitled  to  have  his  name  retained  on  the  btirgess- 
"  roll  for  the  same  borough  ;  and  every  person  so  objecting,  shall  give  to 
"the  Town-clerk  of  such  borough,  and  also  to  the  person  objected  to» 
"  notice  thereof  in  writing."  By  that  section  any  person  on  the  roll  may 
sign  and  serve  notices  of  objection,  and  there  is  nothing  in  it  preventing 
his  directing  another  to  sign  his  name  to  a  notice  of  objection.  If  the 
latbority  was  given  for  any  number  of  specific  cases,  it  b  admitted  that 
it  would  be  perfectly  good. — [Cbampton,  J.  Can  he  give  a  general 
power  of  delegation  ?] — He  may  delegate  as  to  particular  persons.  It  it 
analogous  to  the  case  of  an  agent  signing  a  notice  to  quit,  where  a  subse* 
qoent  recognition  of  the  authority  was  sufficient  to  make  it  good :  Good* 
tiile  V.  Woodward  (a).  There  can  be  no  inconvenience  in  holding  these 
notices  good ;  whereas,  injustice  will  be  done  by  allowing  a  person  to 
remain  on  the  roll  not  entitled  to  be  there.  This  section  gives  him  a 
general  authority  to  object,  and  he  is  uncontrolled  as  to  his  discretion  ia 
t)ie  way  he  should  apply  it.  Under  2  W.  4,  c.  45,  s.  39,  £!ng.,  the 
Revising  Barristers  have  acquiesced  in  this:  Delano's  DecinonSy  224, 
225,  228.  Although  this  may  not  be  considered  as  a  binding  authority, 
yet  it  shows  what  the  practice  in  England  has  been,  and  that  the  person 
is  bound  to  support  his  cUim,  no  matter  how  the  notice  is  signed. 

Mr.  Moore,   Q.  C,    and   Sir   CoUman    (yLoghhn^    contra — The 
(a)  3  B.  &  AL  689. 


H.  T.  1844. 
Qvani'f&ficA. 

CONWAT 
BAXTER. 
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BAXTEB 


H.  T.  1844.  Legislature  confined  the  power  of  sagning  those  notices  to  a  party  hating 
Queen' sBench.  nn  interest  in  the  matter,  and  never  intended  to  give  a  general  power. 
CONWAY  The  Revising  Barristers  say  that  every  person  has  an  interest  in  the  indivi- 
dual to  be  elected,  and  therefore  that  they  should  not  be  strict  in  limiting 
this  right ;  but  that  is  different  from  the  present  case,  for  a  stranger  can 
have  no  interest  in  this  matter*  It  would  multiply  objections  to  an 
unlimited  extent,  to  allow  this  practice  to  be  introduced  contrary  to  the 
intention  of  the  Act.  It  is  said  that  this  is  analogous  to  authorising  a 
party  to  give  a  notice  to  quit,  or  to  act  as  receiver  under  the  Court.  It 
is  not  so  ;  giving  a  notice  to  quit  is  not  a  power  or  delegation  of  a  power ; 
and  with  respect  to  a  receiver)  that  is  in  the  nature  of  an  equitable  trans- 
fer to  the  Court,  as  the  receiver  acts  for  the  Court.  But  supposing  it 
would  have  the  effect  stated,  there  has  been  no  recognition  of  the  autho- 
rity. This  Court  has  no  original  jurisdiction  except  by  quo  warranto  to 
strike  a  burgess  off  the  roll.  In  proceeding  summarily  under  the  Municipal 
Act,  this  Court  is  but  a  mere  Court  of  Appeal,  and  therefore  unless  the 
Court  below  had  jurisdiction  to  strike  Baxter  off  the  roll,  this  Court  has 
none.  The  first  question  then  is,  had  the  Court  below  jurisdiction  ?  Now, 
the  Court  of  Revision  had  no  power  to  strike  Baxter  off  the  roll,  unless 
a  good  notice  of  objection  was  served  on  him  ;  and  no  good  notice  was 
served  here. 

Independently  of  this,  however,  there  is  another  objection  to  the 
present  proceeding.  The  50th  section  of  3  &  4  Fie.  c.  108,  which  gives 
(he  right  of  appeal,  only  relates  to  the  question  as  to  the  right  of  a  burgess 
to  be  admitted  on  the  roll ;  here  we  seek  to  retain  a  person  on  the  roll, 
who  had  been  admitted  at  some  former  revision  ;  there  is  a  difference  all 
through  the  Act  between  the  right  of  a  party  to  be  admitted,  and  that  of 
one  to  be  retained,  on  the  roll ;  the  45th  section  enacts  that  the  Barrister 
shall  insert  in  the  list  the  name  of  every  person  who  shall  be  proved  to 
the  satisfaction  of  the  Court  to  be  entitled  to  be  enrolled  in  the  burgess- 
roll,  and  shall  retain  on  the  said  list  the  names  of  all  persons  to  whom  no 
objection  shall  have  been  duly  made  and  sustuned. — [CbamptoNi  J. 
These  are  both  judicial  acts  of  the  officer,  and  it  would  be  directly  con- 
trary to  the  spirit  and  the  words  of  the  Act,  I  think,  if  there  was  not  an 
appeal  for  both  acts.] 

Supposing  then  an  appeal  was  in  the  present  case  proper,  the  other 
objection  still  applies,  namely,  that  as  this  Court  cannot  strike  off  a  burgess 
who  has  not  been  properly  objected  to  below,  the  Court  has  no  jurisdiction 
here,  as  Baxter  was  not  properly  objected  to  below. — [Cbampton,  J. 
We  have  granted  several  conditional  orders  where  the  parties  were  not 
objected  to  below.] — These  were  sub  sUentio  decisions^  and  therefore 
cannot  bind  the  Court.  The  50th  section  of  the  English  Reform  Act  is 
analogous  to  this  section  in  the  Municipal  Act,  and  it  was  decided  under 
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that  section  io  Ci^ckfw^t  catB{a)y  that  committees  of  the  House  of  H.  T.  1844. 
CommoDS  were  not  empowered  to  enter  inter  into  any  inquiry  respect-  Q«««»*'^««?A« 
iDg  fotes  which  had  not  been  under  the  cognizance  of  a  Barrister ;  and 
the  same  was  also  decided  in  CogaiCi  case  (b)  and  in  Collini  case  (c). 
These  are  analogous  cases,  for  if  the  notice  of  objection  to  Baxter  was 
iosaffident,  the  Court  below  had  no  right  to  inquire  into  his  right  to 
be  admitted.  Now  in  this  case  the  notice  was  insufficient  in  not  com- 
plying with  the  statute,  as  it  does  not  appear  on  the  face  of  the  notice 
that  the  objector's  name  was  inserted  on  the  Town-clerk's  list,  which 
it  should  have  been  in  compliance  with  the  statute :  Res  ▼.  Mayor  of 
Barwich{d)  shows  that  a  party  objecting  should  on  his  notice  bring 
himself  within  the  classes  qualified  to  object,  pointed  out  by  the  statute. 
This  is  a  substantial  objection,  for  the  party  might  be  a  mere  volunteer, 
aod  have  no  right :  Rex  v.  Justices  of  Essex  (e).  Another  objection  to 
the  notice  is,  that  it  is  not  signed  by  the  party  himself,  or  by  his  authority. 
It  should  be  signed  by  himself  or  by  virtue  of  a  letter  of  attorney :  Rex 
i.Mojfor  of  Bridgnorth  (f).  According  to  the  allegation  here,  he  gave 
a  general  authority  to  sign,  which  is  contrary  to  the  spirit  of  the  Act. 

Independently  of  these  objections,  however,  no  case  has  been  made  for 
striking  Baxter  off  the  roll ;  the  affidavit  made  to  ground  this  motion  is 
clearly  insufficient.  It  is  the  affidavit  of  a  mere  volunteer  on  hearsay  and 
belief.  To  prove  Baxter  in  arrear  of  taxes,  an  affidavit  should  have  been 
made  by  the  collector.  On  applications  of  this  nature,  the  facts  of  dis- 
qualification should  appear  as  precisely  as  on  a  trial  in  quo  warranto^ 


Mr.  Waller^  in  reply.— As  to  the  objection  to  the  notice,  it  is  not 
necessary  that  it  should  appear  on  the  face  of  it,  that  the  objector's  name 
was  inserted  on  the  Town-clerk's  list.  The  name  was  inserted  in  the 
list,  and  every  burgess  was  cognizant  of  it,  and  it  is  a  substantial  compli- 
ance with  the  Act,  if  the  notice  state  the  name  and  residence  of  the 
objector. 

As  to  the  authority  empowering  another  perso*  to  sign  the  notice. 
There  is  no  analogy  between  this  case  and  the  case  of  a  power  entrusted 
to  a  party  to  do  a  certain  act ;  the  burgess  has  nothing  delegated,  he  has 
a  right  vested  in  him,  not  delegated,  and  which  he  can  delegate  to 
another ;  the  Legislature  has  only  declared  the  common  law  right  with 
certam  restrictions^— [Bubton,  J.  It  is  an  authority  to  exercise  his  own 
judgment] — It  is  a  sound  policy  to  waive  technical  objections. — [Cbam p« 
TOH,  J.  The  46th  section  suggests  a  distinction  between  making  and 
sustaining  an  objection.]— Making  an  objection  is  a  ministerial  act.    Thia 


(a)  Peny  &  Knapp,  61. 
(e)  Knapp  9c  Ombl.  121. 
(«)  7D.&BJ.668. 


(b^  Perry  &  Knapp,  123. 
id)  2  Jiir.  1060. 
(/}  2  P.  &  Dav.  117. 
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H.  T.  1844.   ^  analogous  to  the  power  given  by  a  landlord  to  bis  agent  to  serve  a 
Queen' jBench,    notice  of  (Kstress,  or  the  power  to  indorse  or  accept  bills  of  exchange. 


BUBTON)   J. 

It  appears  to  me,  and  th«  rest  of  the  Court  concur  in  thinking,  that 
whatever  be  the  facts  of  this  case  with  respect  to  the  qualification,  they 
are  not  brought  before  us  in  such  a  shape  as  to  enable  us  to  act  upon 
them. 

No  doubt,  previously  to  the  statute  a  question  of  this  nature  moit  have 
been  brought  before  the  Court  upon  an  application  for  a  quo  warranto ; 
but  the  9th  and  50th  clauses  of  the  statute  which  have  been  referred  to 
are  unquestionably  meant  to  enable  the  Court,  in  certain  cases,  and  under 
certain  circumstances,  to  decide  a  question  of  this  nature  as  effecteally 
upon  motion  as  by  an  application  for  a  quo  warranto. 

The  term  **  appeal**  may  give  some  ground  for  the  suggestion  made, 
that  this  Court  only  entertains  this  question  upon  an  appeal,  and  could 
not  do  so  upon  its  general  jurisdiction ;  this  argument  I  must  say  is  not 
without  some  ground,  but  I  do  nqt  mean  to  say  that  my  mind  is  satisfied 
that  it  is  so.  I  do  not  mean  to  say,  that  if  we  see  in  point  of  fact,  that  a 
party  has  no  right  to  remain  on  the  burgess-roll,  and  that  the  fiacts  have 
been  brought  in  a  proper  manner  before  us,  that  we  should  not  be 
authorised  to  strike  him  off,  although  there  was  no  notice  of  objection  in 
the  Court  below.  At  all  events,  in  the  present  ca^e  the  matter  has  not 
been  brought  before  us  so  clearly  as  to  enable  us  to  decide  this  point. 

As  to  the  notice ;  it  does  strike  me  that  there  is  mucb  weight  in  the 
objection  raised  to  it ;  and  my  mind  is  not  satisfied  that  the  power  given 
by  the  statute  to  a  burgess  to  make  an  objection,  and  have  a  party 
removed  from  the  roll,  authorised  him  to  exercise  the  power  not  by 
himself,  but  to  authorise  another  to  do  the  act  for  him.  I  can  see 
inconvenience,  incongruity,  perhaps  I  might  say  absurdity,  in  holding  a 
doctrine  of  such  a  description.  Every  burgess  might  have  a  right  to 
object,  and  the  Legislature  might  give  him  authority  to  do  so ;  but  it 
does  not  follow  as  a  necessary  consequence  that  be  shall  have  a  right  to 
delegate  that  power,  not  for  a  particular  occasion,  but  to  gi^e  mil  the 
power  to  another  person,  which  the  Legislature  had  delegated  to  him*  i 
am,  however,  of  opinion  that  the  rule  to  show  cause  should  be  allowed, 
without  interfering  with  the  right  to  apply  for  a  quo'  warranto.  I  only 
say  that  the  case  has  been  brought  before  us  in  such  a  way  as  tbat  we 
ought  not  to  grant  the  rule  upon  the  grounds  stated,  and  that  therefore 
the  cause  should  be  allowed. 


Crampton,  J. 

][f  this  application  had  been  brought  before  the  Court  simply  on  the 
ground  that  Baxter  was  usurping  the  office,  the  Court  would  give  an 
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opioioo  whether,  under  the  50th  sectioD  of  the  statute,  they  had  an 
origtoal  or  an  appellate  jurisdiction ;  but  the  motion  is  not  brought 
before  us  in  such  a  way,  upon  affidavits  alleging  the  disqualification  of  the 
party  sought  to  be  removed,  as  to  induce  us  to  use  so  strong  a  measure 
as  that  sought  for.  A  case  has  not  been  made  to  my  satisfaction,  to 
enable  me  to  saj  I  would  concur  in  a  rule  far  that  purpose.  We  have 
here  a  summary  jurisdiction  put  in  the  place  of  a  solemn  proceeding  by 
qw}  warranto^  for  the  purpose  of  saving  expense ;  but  the  parties  must 
bring  the  case  satisfactorily  before  the  Court  to  warrant  them  in  making 
the  order  sought  for. 


H.T,1844 

Qu€en*sBench, 


PSKBIN,  J. 

1  concur  with  the  other  Members  of  the  Court.  I  think  a  serious 
question  has  been  raised  on  the  50th  and  9th  sections  of  the  Act,  in 
reference  to  the  jurisdiction  of  the  Court ;  but  I  refrain  from  intimating 
any  opinion  on  that  question.  As  the  case  has  been  brought  before  the 
Court*  I  am  by  no  means  satisfied  that  a  power  was  given  to  a  buigess  to 
confer  upon  another  what  the  Legislature  had  thought  proper  to  confer 
upon  him. 

Cause  allowed  with  costs.* 

*  Vide  Tawu  ▼.  Cmumg,  9  Jar.  90. 


THE  QUEEN  at  the  prosecution  of  BOLES  TAYLOR, 
HENRY  HANNAN  and  several  others.* 


June  7  • 


In  this  case  a  conditional  order  had  been  obtained,  directing  the  names  The  person  oh* 
of  the  soTeral  defendants  to  be  erased  from  the  burgets-roU  of  the  city  of  burgeif^uoder 
Cork;  and  that  the  Town-clerk  of  said  borough  should  attend  in  Court   the 45th leo. of 

8  &  4   Vic    o 

far  the  purpose  of  the  said  names  being  erased  therefrom ;  and  for  the    los.moBtbe  a 

fosls  of  the  appHoation.  ^^ °it *ii 

The  eonditioBal  order  had  been  obtuned  on  the  affidavit  of  Boles   not  necessary 

in  order  to  give 
him  a  right  to 
make  the  objection,  (hat  he  ihoold  have  had  poiitiTe  knowledge  of  the  facts  upon  which 
he  made  the  objection  at  the  time  he  signed  the  notice. 


*  Msenie  Crampton,  J* 
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T.  T.  1843.    Taylor,  which  stated  that  he  was  a  burgess  for  the  said  borough  ;  that  the 
Queen'iBench.    Town-clerk  had  prepared  the  burgess  lists  from  the  rates  made  for  the  relief 
T^E  QUEEN    ^^  ^^^  destitute  poor ;  that  after  the  said  burgess  lists  had  been  prepared 
V*  and  posted,  deponent  ascertained  from  his  own  knowledge  of  the  circum- 

HANNAN.      stances,  that  some  of  the  persons  returned  on  those  lists  were  not  entitled 
to  be  enrolled  as  burgesses ;  and  was  informed  by  trustworthy  persons 
that  several  others,  whose  names  appeared  on  the  lists,  were  not  entitled 
to  be  enrolled :  that  notices  of  objection  were  prepared  and  filled^  for  the 
several  persons  by  name,  against  whom  valid  objections  were  believed  to 
exist ;  and  three  copies  of  each  notice,  with  the  name  of  the  individual 
objected  to  inserted  therein ;  one  copy  for  the  Town«clerk,  one  for  the 
individual  objected  to,  and  one  to  be  retained  by  the  person  serving  the 
same,  were  placed   in  deponent's  hands  by  respectable  persone,  who 
informed  him,  what  he  believed  to  be  true,  that  they  had  used  endeavours 
to  ascertain  whether  those  were  valid  objections  against  such  persons,  and 
had  satisfied  themselves  that  such  objections  did  exist :  that  being  him- 
self aware  that  there  were,  as  to  some  of  the  persons  named^  in  such 
notices,  great  and  sufficient  causes  for  objection  as  to  the  enrolment  of 
their  names  as  burgesses ;  and  having  been,  as  to  the  others,  assured  by 
persons  on  whose  representations  he  fully  relied,  that  there  were  valid 
causes  of  objection  against  them,  deponent  signed  the  three  copies  of 
such  notices  of  objection  to  the  enrolment  of  such  persons,  being  persons 
returned  in   the  burgess  list   by  the    Town-clerk,   and   whose  names 
were  not  on  the  former  burgess-roll  of  said  borough  :  that  he  would  not 
have  signed  such  notices  were  he  not  satisfied  that  there  were  just  grounds 
for  believing  that  the  respective  parties  to  whom  they  referred  were  not 
entitled  to  be  enrolled :  that  the  notices  were  duly  served,  and  that  the 
revision  took  place  before  the  Mayor  and  Assessors  of  said  borough  ;  and 
that  he  authorised  John  M'Donnell^  a  burgess  for  said  city  for  the  last 
year,  to  appear  at  such  revision  on  his  behalf  to  sustain  the  objections 
given  by  the  notices:   that  he  was  informed  and  believed  that  upon 
calling  on  for  revision  the  name  of  one  of  the  persons  returned  on  the  bur- 
gess list,  and  against  whom  he  had  returned  a  notice  of  objection,  and 
the  service  of  the  notice  and  deponent's  signature  thereto  being  proved, 
and  John  McDonnell  having  appeared  in  support  of  the  objection,  persons 
then  present  on  behalf  of  the  person  objected  to,  required  that  deponent 
should  personally  appear  and  prove  before  the  Mayor  and  Assessors  that  he 
had  an  objection  in  his  mind  at  the  time  he  signed  the  notice  of  objec- 
tion ;  and  on  the  other  hand,  it  was  contended  that  the  act  of  signing  the 
notice  and  the  service  of  it,  and  the  appearance  of  McDonnell  in  support 
of  the  objection  were  proofs,  if  any  were  necessary,  that  deponent  had  an 
objection  in  his  mind  at  the  time  of  signing  the  notice,  but  the  CouH  of 
Revision  decided  that  such  proof  was  insufficient,  and  that  it  was  necessaiy 
to  go  further :  that  McDonnell  then  produced  Michael  Hodder,  one  of 
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the  persons  from  whom  he  had  received  ioformatioo  relatWe  to  the  per-  T.  T.  1844. 
80DS  objected  to,  and  he  being  examined,  pro?ed  that  he  used  careful  9^*^**^^** 
means  of  ascertaining  who  were  the  parties  returned  on  the  roll  to  whom  thb  qubxs 
there  were  good  and  valid  objections ;  and  that  from  the  information  he 
htd  received,  he  had  reasonable  ground  for  believing  such  objections 
did  exist ;  and  that  he  had  placed  in  deponent's  hands  the  notices  of 
objection,  and  had  told  deponent  there  were  good  and  valid  objections 
against  such  persons:  but  notwithstanding  such  proof,  the  Mayor  and 
Assessors  refused  to  require  that  the  right  of  the  person  objected  to  should 
be  proved,  but  admitted  him  to  be  enrolled,  because  deponent  had  not 
appeared  and  submitted  to  be  examined  in  support  of  the  objection  :  that 
in  consequence  of  this  decision,  deponent  appeared  before  the  Revision 
Court  and  proved  that  before  he  signed  the  notices  there  were  good  and 
valid  objections  against  the  several  persons  in  respect  of  whom  notices 
of  objection  had  been  prepared  as  aforesaid :  that  the  deponent  was  cross- 
examined  at  great  length  as  to  the  several  persons  in  such  notices,  and  as 
to  his  having  objections  then  in  his  mind  ;  and  the  Court,  notwithstand- 
ing, refused  to  attend  to  the  notices  so  signed  by  deponent,  and  admitted 
those  persons  as  if  no  objection  had  been  made,  and  refused  to  hear 
evidence  of  their  want  of  qualification. 

There  was  another  affidavit  made  by  Michael  Hodder,  confirming  the 
statements  in  the  affidavit  of  Taylor. 

The  affidavits  filed  as  cause  against  this  conditional  order,  stated  that 
it  had  been  a  rule  acted  on  at  the  revisions,  that  no  person  should  be 
deemed  legally  objected  to,  unless  at  the  time  of  making  the  objection 
the  person  objecting  entertained  in  his  mind  a  ground  or  cause  of  objec- 
tion to  the  individual  objected  to.  There  was  also  an  affidavit  of  a 
newspaper  reporter  contradicting  the  statements  made  by  Taylor,  as  to 
having  had  in  his  mind  or  heard  of  any  objection  at  the  time  of  signing 
the  notices ;  and  that  in  consequence  of  the  statements  of  Taylor  being 
so  contradictory,  the  Assessor  rejected  his  evidence. 


Mr.  Brewitevy  Q.  C,  with  whom  was  Mr.  R.  J»  Loim^  now  moved  to 
make  absolute  this  conditional  order. 

The  question  in  this  case  turns  on  the  45th  section  of  the  Muni- 
cipal Corporation  Act;  the  Mayor  having  held  at  the  revision  that 
the  persons  signing  objections  to  a  burgess  should  appear  in  person  in  sup- 
port of  that  objection,  and  prove  that  he  had  a  valid  objection  in  his 
mind  at  the  time ;  the  statute  does  not  require  this  objection  should  be 
well  founded,  but  when  it  appears  that  a  person  has  signed  an  objection, 
the  party  objected  to  must  appear  and  support  his  claim  :  the  45th  section 
provides  that  <<  when  the  name  of  any  person  inserted  on  any  one  of  the  lists 
*'  shall  have  been  duly  objected  to,  and  the  person  objecting  shall  appear, 
«  by  himself,  or  by  some  one  on  his  behalf,  in  support  of  such  objection, 
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Qtteen'sBench, 

THE 


"the  Conrt  shall  require  proof  of  the  qualifieatioD  of  the  person  se 
"ohjecled  to.*' 

Mr.  Pigotf  Q.  C  and  Sir  ColnuM  O^LoghUn^  contra. — This  case  is 
precisely  similar  to  Baxter's  ca^tf.-— [Pbrrin,  J.      In  that   case   we 
decided  that  a  party  could  not  depute  to  another  his  authority.] — Yes. 
but  the  Court  was  also  of  opinion  that  unless  the  case  was  made  clear  as  to 
the  disqualification,  they  would  not  act  on  it.  Baxter^scase  was  decided  on 
the  ground  of  the  inconsistency  and  inconvenience  that  would  he  caused 
by  giving  power  to  a  party  to  put  all  the  burgesses  on  proof  of  their  title. 
The  policy  of  the  Act  was  that  frivolous  objections  should  not  be  made 
incumbering  the  revision.      If  a  party  was  allowed  to  sign  objections  not 
his  own,  but  those  of  other  persons,  he  would  exercise  no  act  of  volition  ; 
thus  in  the  case  of  a  notice  to  quit,  there  must  be  intent :  Do§  d.  Mann 
V.  Walters  (a).     Upon  the  words  of  the  section  the  party  cannot  he  con* 
sidered  as  objecting,  unless  he  has  present  in  his  thoughts   the  objec- 
tion he  makes  against  the  individual,  and  that  the  objection  is  his  own, 
not  that  of  another  person.     It  is  clear  that  this,  upon  the  strict  terms  of 
the  section,  is  not  the  bondjlds  objection  of  Taylor,  and  the    Court 
cannot  say  whose  it  is.     This  was  a  contrivance  for  the  purpose  of  enabling 
some  persons  who  had  made   inquiries  on  the  subject,  to   evade   the 
responsibility  of  putting  their  names  to  the  objections ;  for  the  schedule 
carefully  provides  that  there  should  be  a  public  statement  of  the  name  and 
place  of  abode  of  the  person  objecting,  to  fasten  upon  him  this  responsi- 
bility.    Again,  the  case  made  here  for  the  summary  interference  of  the 
Court,  is  upon  mere  hearsay. — [Perrin,  J.    Suppose  the  notice  was  bond 
Jlde  given,  and  that  the  other  party  were  ready  to  support  the  objection, 
does  it  not  throw  the  proof  of  the  qualification  on  the  claimant  ?  and  there- 
fore, all  that  was  necessary  to  lay  before  the  Court  was,  that  the  party  was 
improperly  admitted.]-^ It  is  only  under  the  60th  section  the  Court  have 
jurisdiction   to  decide  this ;  and   that  enacts,  '*  That  the  right  of  every 
<<  person  who  shall  have  been  admitted  and  enrolled  upon  the  burgess- 
**  roll  to  be  admitted  and  enrolled,  may  be  questioned  by  any  burgess 
« by  appeal  in   like   manner,"  &c.     Now,  an  affidavit  to  ground  an 
appeal  under  the  section   is  insufficient  on  hearsay   and  belief.     If  it 
were  not  for  that  section  the  Court  would  have  no  jurisdiction  but  upon 
a  quo  loarraii/o.*— [Perrin,  J.     This  is  in  substance  a  quo  warranto.'] — 
No,  for  there  would  be  no  appeal  from  the  decision  in  the  present  case. 
[Perriv,  J.     I  should  be  slow  to  hold  that  the  Court  has  not  a  sum- 
mary jurisdiction,  although  the  objection  was  not  made  in   the   Court 
below.     I  think  that  summary  power  was  given  in  the  place  of  a  quo 
warranto^  however  it  is  not  necessary  now  to  decide  that  question.] — If 
the  Court  has  no  power  to  strike  off  a  party  who  was  not  objected  to  in 
the  Court  below,  neither  can  they  have  the  power  where  there  was  no 


(a)  10  B.  &  C.  626. 
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valid  objection.  The  50th  section  shows  clearly  that  this  Court  is  only  a  T.  T.  1844. 
Court  of  appeal,  and  therefore  it  has  no  jurisdiction  which  the  Court  Queen'sBencA, 
below  had  not,  and  the  Court  below  had  no  jurisdiction  to  strike  a  party  the  queen 
off  unless  duly  objected  under  the  45th  section — [Perrin,  J.    How  do  v- 

you  consider  it  is  with  respect  to  freemen  ?J — There  is  no  section  in  the 
Act  which  requires  that  in  the  case  of  freemen  there  should  be  a  notice 
of  objection. 


HANNAN. 


Mr.  Lane  in  reply. — This  is  the  only  way  an  appeal  could  be  brought 
before  the  Court. — [Pennefatbbr,  C.  J.  This  is  a  summary  jurisdic- 
tion given  to  the  Court  by  this  Act,  and  I  do  not  see  what  authority  we 
have  to  interfere  except  upon  an  appeal,  just  as  an  appeal  is  brought  from 
the  Assistant- Barrister's  Court.] — A  forouil  appeal  is  not  necessary  ;  the 
Court  has  power  to  decide  this  on  motion,  that  is  the  meaning  of  the 
word  appeal ;  there  is  no  other  mode  of  proceeding  given  by  the  statute.— 
[Borton,  J.  One  would  rather  suppose  that  an  appeal  should  be  entered 
from  the  Court  appealed  from,  in  order  to  show  that  there  was  an  appeal, 
and  that  it  should  slate  the  grounds  upon  which  the  parties  did  appeal. 
The  Court  of  Revision  examines  witnesses  vivd  voc9 ;  that  evidence 
ought  to  be  taken  down,  and  the  Court  should  have  it  before  it :  at  all 
events  it  would  lead  to  a  good  deal  of  difficulty  to  have  it  reported  on 
affidavits.] — There  is  no  direction  in  the  Act,  that  the  evidence  should 
be  taken  down.  The  49th  section  shows  that  a  formal  appeal  is  not  neces- 
sary, for  that  section  provides  that  an  application  may  be  made  to  this 
Court  for  a  inandamut  to  put  a  burgess  on  the  roll  whose  name  has  been 
rejected  or  expunged. — [Burton,  J.  In  that  section  the  word  "  award" 
b  used  ;  if  under  that  section  the  Court  were  to  award  a  fMLndamw^  they 
would  have  the  case  before  them  upon  a  return  to  that  mandamus ;  but 
here  the  Court  is  called  on  to  decide  questions  which  arise  upon  a  vivd 
voce  examination  of  witnesses  upon  affidavit.] — The  Court  below  refuse4 
to  entertain  the  evidence,  and  the  Act  requires  that  the  party  should 
prove  bis  qualification.  The  Court  below  were  wrong  in  not  inquiring 
into  the  qualification :  they  put  those  persons  on  the  roll  not  because 
there  was  no  objection,  but  because  he  could  not  swear  that  he  had  a 
specific  objection.  It  is  impossible  that  the  Act  intended  a  formal  appeal, 
because  the  Court  of  Revision  has  been  dissolved,  and  there  is  no  person 
to  whom  the  appeal  could  be  directed. 

P£RNEFATHBR,  C.  J. 

In  this  case  I  must  confess,  that  my  mind  has  fluctuated  very  much  in 
the  progress  of  the  argument>  and  I  am  not  at  present,  upon  the  docu- 
ments which  have  been  laid  before  us,  at  all  prepared  to  say  what  would 
be  the  proper  course  to  be  finally  adopted,  as  the  case  has  not  been  satis- 
factorily brought  before  us.  There  is  a  great  deal  of  reason  to  be 
dissatisfied  with   the   account   given   by   Taylor,   upon   his   very  long 
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T.  T.  1844.  examination  and  cross-examination  before  the  members  of  the  Court 
^^yg^'*^^^'  of  Revision,  the  result  of  which  has  been  detailed  to  us  by  the  news- 
THE  QUEEN  paper  reporter,  whose  accuracy  we  have  no  reason  to  suspect :  on  the 
«'•  other  hand,  if  you  loolc  into  the  affidavit  made  by  Taylor,  in  reference  to 

the  present  motion,  the  conclusion  which  the  facts  of  the  case  furnish 
with  regard  to  his  conduct  is  not  satisfactory.     The  45th  section  of  the 
statute  provides,  that  certain  persons  shall  be  put  upon  the  roll  by  an 
officer  of  the  Court,  not  for  the  purpose  of  being  finally  admitted  upon  the 
roll,  but  for  the  purpose  of  having  the  claim  of  each  investigated ;  thit 
claim  was  to  be  decided  by  the  Mayor  and  two  Assessors,  the  Judges  of 
the  Court  of  Revision,  whose  business  it  was  to  investigate  the  claim  of 
the  person  who  had  been  put  upon  the  roll.  If  a  party  had  been  put  upon 
the  roll  the  preceding  year,  that  establishes  a  primd  facie  right  to  be 
continued  on  it  the  ensuing   year.     But   suppose,   as   in   the   present 
instance,  the  claimant  was  not  on  the  roll  the  year  before,  what  then  is 
the  course  pointed  out  by  the  Act,  to  be  pursued  by  the  members  of  (he 
Court  of  Revision  ?     The  Act  says,  "  The  Mayor  or  Barrister  shall 
'*  insert  in  such  lists  the  name  of  any  person  who  shall  be  proved,  to  the 
<*  satisfaction  of  the  Court,  to  be  entitled  to  be  enrolled  in  the  burgess- 
"  roll  according  to  the  provisions  of  this  Act,  and  shall  retain  on  said  list 
^*  the  names  of  all  persons  to  whom  no  objection  shall  have  been  duly 
'*  made  and  sustained."     Now,  it  would  appear  from  this,  that  it  was  the 
duty  of  the  members  of  the  Revision  Court,  before  they  made  out  the 
list,  to  call  for  proof  to  their  satisfaction  of  the  party's  being  entitled  to  be 
enrolled,  and  I  do  not  find  that  any  such  proof  was  called  for  or  gone  into. 
In  the  first  place,  I  should  say,  the  members  of  the  Court  of  Revision  did 
not  do  the  duty  the  Act  required,  they  seem  rather  to  have  admitted 
those  persons  to  remain  on  the  roll  without  inquiry,  consequently  without 
proof  that  the  party  was   entitled  to  be  enrolled ;   that  is  the  reason 
why  there  is  something  to  be  said  on  the  side  of  the  person  making 
the  objection.     That  person  makes  an  objection  to  several  individuals, 
and  he  signs  his  name  to  those  objections,  and  three  notices  of  them 
are  served.     Now  it  is  to  be  supposed  that  those  notices  were  signed 
by  Taylor,   and   served    upon  those   three  persons,  according   to  the 
intention  of  the  parties  and  of  the  Act.     Then,  what  follows  after? 
The  section  goes  on   to  say,   '*  And  when  the  name   of  any  person 
"  inserted  in  any  one  of  the  said  lists  shall  have  been  duly  objected  to, 
'<  and  the  person  objecting  shall  appear,  by  himself  or  by  some  one  on  his 
"  behalf,  in  support  of  such  objection,  the  Court  shall  require  proof  of 
*<  the  qualification  of  the  person  so  objected  to ;"  that  imposes  on  the 
Court  below,  upon  the  objection  being  duly  made,  the  necessity  of  going 
into  an  investigation  of  the  qualification,  such  investigation  to  be  made 
in  the  presence  of,  or  on  the  notice  of  the  party  making  the  objection. 
It  then  proceeds,  '<  and  in  case  the  qualification  of  such  person  shall  not 
<«  be  proved  to  the  satisfaction  of  the  Court,  the  Mayor  or  Barrister,  as 


Digitized  by 


Google 


CASES  AT  LAW. 


27 


HANNAN. 


^  the  case  may  be»  shall  expunge  the  name  of  every  such  person  from  said    T.  T.  1 844. 
**  lists."     Now,  except  in  the  case  where  a  previous  opposition  was  made,    v«<^g»*  ^  • 
primd  fade  the  case  was  in  favour  of  the  claimants  ;  this  investigation  is    the  queen 
a  preliminary  matter  imposed  on  the  Court,  in  all  cases  of  new  parties 
who  had  not  been  on  the  list  before.     These  views  would  lead  one  to  go 
a  great  way  in  support  of  the  present  application,  but  at  the  same  time 
the  Court  is  placed   under  a  difficulty  from  the  particular  situation  in 
which  Taylor  stands  with  reference  not  merely  to  his  affidavit,  but  his 
examination  and  cross-examination.     I  think  that  Taylor  has  substanti- 
ated his  right  to  be  considered  a  bond  Jide  objector,  and  therefore,  I  do 
not  think  this  case  governed  by  the  decision  of  the  Court  in  Baxter  $ 
case,  in  which  the  Court  was  of  opinion  that  there  was  not  a  bond  Jide 
objector,  but  one  who  had  merely  delegated  his  authority ;  the  Court 
there  did  not  look  upon  him  as  a  bond  Jide  objector,  but  considered  that 
bis  name  was  used  without  his  knowing  any  thing  whatever  on  the  subject. 
Now,  I  think  the  affidavit  of  Taylor  places  him  in  a  different  position 
from  Baxter.     It  was  not  necessary,  in  order  to  give  him  a  right  to  make 
the  objection,  that  he  should  have  had  positive  knowledge  of  the  facts  upon 
which  he  made  the  objection ;  that  is,  he  was  not  bound  to  prove  them 
00  oath  ;  be  had  a  right,  having  informed  himself  to  his  satisfaction,  to 
come  to  the  belief  that  there  was  a  bond  Jide  cause  of  objection  against 
the  person  in  question.     Having  done  so,  and  made  up  his  mind  to  sign 
the  objections  to  the  admission  of  those  persons ;  and  having  come  to 
that  conclusion,  he  caused  those  three  notices  to  be  signed ;  I  therefore 
cannot  but  look  on  him  as  a  bond  Jide  objector.     My  Brother  Perrin 
does  not  view  the  case  in  the  same  way  I  do ;  be  does  not  see  sufficient 
reason  to  say  that  there  is  a  distinction  between  Baxter's  case  and  the 
present.     He  thinks  upon  the  whole  account  given  by  the  reporter  with 
regard  to  the  examination  of  Taylor,  that  he  cannot  look  upon  him 
as  a  bond  Jide  objector  ;  and  the  Court  are  all  of  opinion  that  the  Court 
of  Revision  had  a  right  to  say  there  ought  to  be  a  bond  Jide  objector  ; 
bat  inasmuch  as  that  Court  does  not  appear  to  have  discharged  the  pre- 
liminary duty,  and  has  permitted  the  name  to  be  placed  on  the  roll 
without  inquiry,  the  Court  are  of  opinion  that  it  is  not  a  case  to  conclude 
the  parties  by  any  thing  which,  up  to  this  time,  has  taken  place.  We  are 
disposed  to  let  the  matter  stand,  either  by  lodging  an  appeal,  which,  is 
open  to  the  parties  to  do,  or  to  make  no  rule,  without  prejudice  to  the 
parties  appealing,  with  liberty  to  the  parties  to  lay  before  the  Court  such 
ioformation  as  they  may  think  proper. 
At  present,  I  say  no  rule,  without  prejudice. 


Burton,  J. 

I  concur  in  the  order  that  there  should  be  no  rule,  without  prejudice 
to  the  party  appealing.  I  only  wish  to  say  that  I  have  a  great  deal  of 
(lifficttlty ;  in  truth,  my  doubts  upon  the  subject  are  not  yet  removed,  as 
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T.  T.  1844.  to  the  proper  course  in  which  this  proceeding  should  be  brought  before 
Queen^sBench,  t|,ig  Court.  Properly  speaking,  it  was  intended  to  be  by  appeal  ;  but  I 
THE  QUEEN  Em  not  satis6ed  with  the  niode  of  bringing  this  appeal  from  the  Court 
^*  below  before  this  Court,  on  the  affidavit  of  a  party  to  that  appeal.     In  all 

cases  of  appeal,  the  jurisdiction  of  the  Court  is  not  affected  except  by 
something  that  touches  that  jurisdiction  ;  that  is,  what  has  been  made  the 
ground  of  the  decision  in  the  Court  below  is  brought  before  the  Court  of 
Appeal  by  some  formal  proceeding  in  an  authentic  shape  :  but  it  is  not  so 
in  the  present  case.  We  have  to  depend  on  the  affidavits  of  the  parties 
interested.  Now,  it  strikes  me  that  this  proceeding  is  so  unusual,  and  so 
different  from  the  general  course,  that  I  cannot  say  that  I  am  perfectly 
sat  186 ed  with  it. 

The  power  of  decision  has  been  made  the  subject  of  appeal,  and  I 
cannot  but  think  that  some  way  ought  to  be  adopted  to  give  the  Appel- 
late Court  an  authentic  account  of  the  proceedings  in  the  Court  below  ; 
however,  as  this  case  at  present  stands,  I  concur  in  the  course  that  has 
been  suggested  by  my  Lord  Chief  Justice. 


Pbrrin,  J. 

1  concur  in  the  course  that  has  been  suggested.  The  Court  of  Revi- 
sion have  decided  that  Taylor  was  not  a  real  objector ;  that  he  was  an 
instrument  for  signing  notices  prepared  by  others,  the  contents  of  which 
he  was  not  acquainted  with.  I  think  it  a  very  reprehensible  practice  to 
use  the  name  of  one  single  person  to  serve  who  does  not  originate  the 
proceeding,  which  is  not  his  own  spontaneous  act ;  the  objection  ought 
to  come  from  the  party  himself;  and  we  held  in  Baxter's  ctue  that 
he  could  not  transfer  that  right  to  another ;  and  I  think  that  we 
held  it  should  be  his  own  act,  as  a  proper  check  against  imposition : 
this  Court  has  an  authority  to  control  abuse  which  might  be  made 
of  the  power  given  by  the  Act,  which  is  not  otherwise  controlled.  It 
might  be  made  an  instrument  of  great  annoyance,  and  might  militate 
against  the  due  exercise  of  the  Act ;  for  if  it  was  made  a  practice  to  serve 
notices  against  every  person  upon  speculation,  no  person  would  go  to 
defend  himself,  and  it  would  thus  operate  against  having  a  proper  roll.  I 
cannot  adopt  the  authority  which  says  it  is  the  same  thing  whether  be 
signs  a  blank  warrant  or  one  which  he  has  not  read.  I  do  not  think 
it  necessary  that  he  should  have  a  valid  objection  in  his  mind  at  the 
time  he  signs  the  notice ;  it  is  enough,  if  at  the  time  of  his  examina- 
tion, the  objection  is  supported.  1  believe  at  the  time  of  the  passing  of 
the  Act,  it  was  a  subject  of  consideration  how  this  matter  ought  to  be 
brought  before  the  Court ;  but  I  always  considered  an  affidavit  sufficient 
to  get  leave  to  file  a  quo  warrantot  if  not  encountered  by  contrary  proof. 
The  word   **  appeal"  has  been  used  rather  loosely  in  the  Act. 

No  rule* 
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tf^cieqtter  Cjbamber. 


DANIEL  in  replevin  r.  BINGHAM. 

June  10. 

Replevin. — To  the  declaration,  which  was  in  the  common  form,  the  The  extent  of 

Hefendanl  filed  two  avowries,  avowing  the  taking  of  the  plaintiff's  goods  ^^^  "^giVen'^to 

in  distress  for  £120  due  for  one  and-a-half  years*  rent  to  h^m  for  the  the  AsswtaDt- 

locut  in  quo,  at  a  yearly  rent  of  £80.     To  each  of  these  avowries  the  the  6  &  7  JT. 

plaintiff  pleaded  two  pleas,  the  first  of  which  is  alone  material  to  be  con-  ^«  ^'7^'  ^°  ^' 

^  r  r        '  ^  plevin  cases, » 

sidered,  and  were  in  effect  the  same— viz.,  that  before,  and  at  the  time  of  to  be  governed 

Biaking  the  distress  for  rent,  the  plaintiff  was  in  possession  of  the  loctis  in  of  the^eserv^d 

quo,  and  that  the  defendant  '*  did  not  at  the  time  of  making  such  distress,  annual   rent, 

"or  at  any  lime  before,  deliver  to  the  plaintiff  a  particular  in  writing  of  amount  of  the 

"the  rent  demanded,  specifying  the  amount  thereof,  the  time  or  times  jent  distrained 

"when  the  same  accrued,  and  the  person  by  whom,  or  by  whose  autho-  therefore,   a 

«*rity,  the  distress  was  so  made,  according  to  the  form  of  the  statute  SelTverT^o^the 

"(6  ft  7  fV.4,  c.  75,  s.  6j*  in  that  case  made  and  provided.**     To  each  particulars   of 

of  these  pleas  a  special  demurrer  was  put  in,  showing  for  cause,  the  immar  quired  by  the 

teriality  and  narrownesR  of  the  issue — the  delivery  of  the  particulars  in  *  ?L^     ^  *> 

writing  being  only  negatived  at  or  before  the  time  of  making  the  distress,  an  avowry  of 

aod  not  after,  or  before  the  issuing  of  the  writ  of  replevin.     The  plaintiff  £i2o"due°  for 

having  joined  in  demurrer,  the  case  came  on  to  be  argued  before  the  one  and  a-half 

Court  of  Common  Pleas  in  Hilary  Term  1842,  when  the  Court  allowed  was  held  to  be 

a  bad  plea. 

Qnare-  If  the  fact  of  the  non-delivery  of  such  particulars  pleadable  in  bar  to  an 
avowry  ? 


*  6  &  7  IT.  4,  e.  75.— <*  And  be  it  further  enacted,  that  the  respective  Assistant- 
"Barristert  in  Ireland  shall,  and  they  are  hereby  authorised  and  empowered,  to  hear 
"  and  determine,  within  their  respective  jurisdictions,  all  actions  of  replevin  relating 
"  to  distresses  for  rent  between  landlord  and  tenant,  when  the  rent  for,  gr  in  retpeet  of 
*'  whieh,  any  distress  sAaii  be,  or  might  to  have  been  madey  shall  not  exceed  £50  in 
'*  anount  or  vahic."    Section  5. 

"  And  be  it  enacted,  that  m  tUl  cases  of  distresses  for  rent,  the  person  making  any 
*'Meli  distress  shall  deliver  to  the  person  in  possession  of  the  premises,  for  the  rent  of 
"  whieh  such  distress  shall  be  made,  or  in  case  there  shall  not  be  any  person  found  in 
*' possession,  shall  affix  in  some  conspicuous  part  of  such  premises,  a  particular  in 

writing  of  the  rent  demanded,  specifying  the  amount  thereof,  the  time  or  times  when 
*' the  same  accrued,  and  the  person  by  whom  or  by  whose  authority  such  distress  is 
"made."    Section  6. 
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T.  T.  1^44.    the  demurrer  {dusentiente  Foster,  J.),  deciding,  on  (he  general  ground, 

£jyA.  Cham.     ^}^^i  \^  ^^  uq^  necessary  that  a  landlord  distraining  for  rent  should 

PAN'TKL        deliver  the  particulars  of  distress  required  by  the  6  &  7  FT.  4,  c.  75*  s.  6, 

f*  unless  in  cases  falling  within  the  jurisdiction  of  the  Civil  Bill  Courts.* 

The  plaintiff  having  taken  out  a  writ  of  error,  the  case  now  came  before 

this  Court. 

Mr.  Francis  Fitzgerald  and  Mr.  Napier^  for  the  plaintiff  in  error.-— 
There  are  three  questions  in  this  case  to  be  decided  by  the  Court ;  6rst, 
whether  the  6  &  7  W,  4,  c.  75,  s.  6,  is  applicable  to  every  case  of  distress 
for  rent  ?  secondly,  whether  it  is  mandatory  or  directory  ?  and  thirdly, 
whether  the  omission  to  give  the  notice,  as  stated  in  the  pleadings, 
renders  the  taking  unlawful,  and  disentitles  the  landlord  to  a  return  of 
the  goods?  The  first  of  these  is  a  question  of  construction,  and  the  rule 
is,  as  laid  down  by  Alderson,  B.,  in  The  Attorney- General  v.  Lock- 
wood(a)y  that  statutes  are  to  be  construed  <*  according  to  the  plain, 
'Miteraland  grammatical  meaning  of  the  terms  in  which  they  are  expressed, 
*<  unless  that  construction  leads  to  a  plain  and  clear  contradiction  of  the 
*<  apparent  purpose  of  the  Act,  or  to  some  palpable  and  evident  absurdity ;" 
Rex  v.  Frost  (6).  Applying  that  rule  in  this  case,  the  6th  section  of 
the  Act  in  question  is  perfectly  plain  and  general  in  its  terms ;  the  onus, 
therefore,  lies  on  the  defendant  to  show  that  the  enactment  is  restricted 
to  a  certain  class  of  cases.  That  it  occurs  in  a  Civil  Bill  Act  is  no 
reason ;  for  the  1  Cr.  4,  c.  41,  is  a  Civil  Bill  Act,  as  appears  by  its  title, 
and  the  1st  section  ;  and  yet  the  2nd  section  extends  to  all  cases.  So  as 
to  costs  in  trespass,  2  G.  1,  c.  11,  s.  14.  There  were  certain  mischiefs 
connected  with  distresses  to  be  remedied  at  the  time  of  passing  this  Act, 
e.  g*t  a  party  distrained  for  one  cause  and  avowing  for  another ;  Grenville 
V.  The  College  of  Physicians  (c) :  or  a  distress  might  have  been  made  by 
one  person,  and  adopted  by  another  :  Duncan  v.  Meikleham  {d)\  or  the 
tenant  might  be  desirous  of  saving  expense  by  tendering  the  rent,  which 
he  could  not  do  while  in  ignorance  of  the  party  distraining,  and  cause  of 
distress.  These  mischiefs  extend  to  all  cases  of  distress,  and  would  be 
remedied  by  the  construction  given  by  us  to  the  Act,  but  would  remain 
as  they  were  if  that  suggested  by  the  other  side  is  adopted.  Again,  the 
7lh  section  of  the  Act  which  provides  for  the  appointment  of  reple- 
vingers,  who  are  appointed  to  *< grant  replevins  and  make  deliverances  of 
all  distresses,"  shows  the  intention  of  the  Legislature  ;  more  especially  as, 
by  reason  of  the  repeal  of  the  10  Car.  1,  sess,  2,  c.  25,  s.  3,  and  3  G.  2, 
c.  9,  s.  4,  under  which  Sheriffs'  deputies  were  appointed  for  the  same 

(a)  9  M.  &  W.  398.  {b)  9  C.  &  P.  169. 

{€)  12  Mod.  387.  (rf)  3  C.  &  P.  172. 

*  Vide  4  Ir.  Law  Rep.  285,  and  6  Ir.  Law  Rep.  66. 
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purposes,  have  been  repealed  by  the  16th  section  of  this  same  Act.    The    T.  T.  1844. 

replevin  jurisdiction  begins  at  the  5th  section,  and  is  expressly  con6ned     Ejech.C^am. 

to  cases  where  the  rent  for  which  the  distress  ought  to  he  made^  shall  not        danibl 

exceed  £50.    Then  follows  the  6th  section,  which  is  general  in  its  terms, 

and  without  any  restriction  ;  as  also  the  7th  ;  while  in  the  8th,  where  the 

Cml  Bill  jurisdiction  is  taken  up,  there  is  a  return  to  the  restrictive 

language.     Then  in  the  16th  section,  the  7  &  8  G.  4,  c.  69*  which  gave 

a  jarisdiction  to  Magistrates  in  distresses  for  rent  under  £10,  is  repealed, 

and  the  two  Acts  respecting  the  appointment  of  deputies ;  which  shows 

that  the  Legislature  considered  that  they  had  provided  for  all  cases.     It 

is  said,  that  the  provisions  of  the  22nd  section  relating  to  executors, 

which  are   equally  extensive   in  language  as  those  of  the  6th  section, 

require  a  similar  restriction.   But  there  is  no  necessity  for  any^estriction 

even  in  that  section ;  for  it  may  be  necessary  to  examine  any  executor, 

no  matter  what  the  amount  of  the  assets,  to  ascertain  their  real  value ; 

and  therefore  "  any  executor  **  may  be  summoned. 

Secoadly. — Assuming  that  the  enactment  applies  to  all  cases,  the 
language  and  object  show  it  to  be  mandatory :  Crisp  v.  Bunburif  (a) ; 
Steward  ▼.  Graves  (h);  Coroner  of  Stafford's  case{c)i  Murphy  in 
replevin  v.  Butler  (d).  If  not  mandatory,  how  is  a  party,  a  stranger, 
perhaps,  to  know  the  defendant,  the  cause  of  distress,  or  the  amount 
claimed,  so  as  to  adopt  the  proceeding  by  civil  bill,  which  is  only  given  in 
cases  of  distresses  for  arrears  not  exceeding  £50  ?  Suppose,  then,  that  by 
reason  of  the  want  of  notice,  the  tenant  is  obliged  to  resort  to  the 
Superior  Courts,  or  cannot  make  a  tender  in  time;  the  landlord  has 
judgment,  puts  the  tenant  to  great  expense,  and  avoids  personal  exami- 
nation ;  and  the  remedy  proposed  for  this  injury  is  (as  suggested  on  the 
other  side)  a  special  action  on  the  case.  The  grievance  thus  being  the 
expensive  necessity  of  an  action  in  the  Superior  Courts  ;  and  the  remedy, 
a  second  action  of  the  same  description ;  and  while  the  landlord  has  a 
return  of  the  goods,  the  tenant  is  to  have  damages  for  it :  Smithwick  v. 
Pearson  (e). 

Thirdly. — Supposing  the  6th  section  general  and  mandatory,  the  non- 
compliance disentitles  the  defendant  to  a  return  of  the  goods;  or,  in 
other  words,  the  irregularity  is  pleadable  in  bar  to  the  avowry.  A 
defendant  avowing,  and  claiming  a  return  of  the  goods,  is  bound,  in 
selling,  to  make  out  a  title  in  omnibus:  Goodman  v.  AyUng(f).  If 
therefore,  at  common  law,  he  was  guilty  of  any  thing  unlawful  before 
impounding,  or,  under  the  statute,  before  sale  completed,  the  distress  was 
vitiated,  and   he   could  not   make   title  in  omnibus.     Tender  before 


(a)  1  M.&Soott,606. 
{c)  3  Ron.  476. 
(«)  3  Jooet,  463. 


(*)  10  M.  &  W.  719. 
(d)  Jebb't  Ret.  Cm.  831. 
(/)  Y«W.  148. 
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impounding  is  a  good  plea  in  bar:  Evans  v.  EUiott(a);  Walter  f» 
Newball{b)  ;  Bro.  Ab,  Avowry^  p^  6 ;  and  if  a  tender  be  prevented,  or 
rather  the  opportunity  of  making  it,  by  the  act  of  the  defendant,  be  can- 
not avow  for  a  return.  A  distress  in  the  night  cannot  be  avowed  for: 
Fitz.  Ah.  137  ;  and  the  reason  given  in  Gilbert  an  Distresses  (Impey's 
ed.)  49)  is  "  because  the  tenant  hath  not  thereby  notice  to  make  a  tender 
"  of  his  rent,  which  probably  he  might  do  to  prevent  the  impounding  of 
'*  his  cattle."  There  is  no  mode  of  effecting  the  policy  of  the  Act,  but 
by  making  the  notice  part  of  the  landlord's  title  to  a  return  ;  and,  there- 
fore, the  absence  of  it  is  pleadable  in  bar.  The  notice,  too,  ought  to  be 
at  the  time  of  the  taking :  Com.  Dig.  Pleader^  3  ^.  20 ;  Brown  v. 
Motherwell  (c)i  Orr  v.  Stephenson  (d).  A  sale  under  the  statute  in 
England  ivithout  notice,  renders  the  party  selling  a  trespasser :  Walter  v. 
Newball ;  Com.  Dig.  Trespass^  C.  2  ;  Higgins  v.  Goode  (e).  As  for 
the  case  in  2  Inst.  131,*  a  distress  in  the  highway  was  allowable  at 
common  law:  17  Edw.  3,  p.  43,  ca.  31  ;  and  the  enactment  against  it 
was  for  the  public  good ;  and  the  reason  given  in  Beecher^s  case  (f)^  for 
the  fact  not  being  pleadable  in  bar,  is,  that  '*  the  King  would  thereby 
lose  his  fine :"  Fitz.  N.  B.  90,  n.  6,  which  confines  the  principle  to  that 
particular  case ;  and  is  not  an  authority  for  any  similar  irregularity  on  the 
part  of  the  defendant  not  being  pleadable  in  bar. 


Mr.  J.  D.  Fitzgerald  and  Mr.  J.  J.  Murphjf,  Q.  C. — First,  the 
enactment  contained  in  the  6th  section  of  the  6  &  7  FFl  4,  c.  75,  is 
restricted  to  these  eases  of  replevin  which  are  within  the  jurisdiction  of 
the  Civil  Bill  Courts.  This  is  manifest  from  the  title  of  the  Act — vix.: 
<*  An  Act  to  extend  the  jurisdiction,  and  regulate  the  proceedings  of 
Civil  Bill  Courts  in  Ireland."  The  same  construction  follows,  also,  from 
the  preamble,  which  is  a  key  to  the  meaning :  4  Co.  Inst.  330  ;  Bjfan  v. 
RoUe  (jg) ;  Mason  v.  Armitage  {h).  The  5th  section  gives  jurisdiction 
in  oases  where  the  rent  does  not  exceed  £50 ;  and  the  6th  section  is 
connected  with  it  by  the  copulative  ''  and  ;"  and  should  be  read  as  if  the 
word  ''such"  were  introduced  before  the  words  ''  all  cases  of  distress  for 
rent."  Moreover,  the  word  "  all "  may  be  satisfied  by  referring  to  the 
previous  state  of  the  law  under  the  7  &  8  Cr.  4,  c.  69*  and  which  is 
repealed  by  the  16th  section  of  this  Act.  Again,  the  appointment  of 
replevingers  under  the  7th  section  may  be  considered  to  be  limited  to 


(a)  5  Ad.  &  £.  143. 
(e)  1  C.  &  D.  468. 
(e)  3C.  &  J.367. 
ig)  lAtk.174. 


(6)  4  Mod.  395. 
(d)  3C.&D.  C.C.338. 
(/)  8  Rep.  60,  b. 
(A)  13  Ves.  35. 


•  This  case  was  cited  by  Brady,  C.  B.,  as  an  authority  against  the  want  of  notice 
(if  required  at  all)  being  pleadable  in  bar. 
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cases  within  ihe  Civil  Bill  Jurbdiction.  The  argument  which  would  give 
an  universal  import  to  the  words  of  the  6th  section,  would  likewise  extend 
the  provisions  of  the  22nd  section  to  every  executor  or  administrator,  no 
matter  what  the  amount  of  the  assets,  and  whether  within  the  Civil  Bill 
jurisdiction  or  not« 

Secondly. — The  provisions  of  the  section  are  only  directory;  negative 
words  are  necessary  to  make  it  mandatory,  and  there  are  none  such  here : 
Rejs  V.  Leicester  (a) ;  Doe  d.  Phillips  v.  Edwards  (b)  ;  Rex  v.  Ber- 
mingham  (c) ;  Lessee  of  ihe  Governors  of  St  Patrick's  Hospital  v. 
DotcUng  (d).  At  all  events,  it  was  not  necessary  that  the  particuhirs 
should  have  been  delivered  "  at  or  before  the  time  of  making  the  dis« 
tress"  as  there  is  nothing  in  the  Act  to  show  that  a  delivery  at  a  reason- 
able time  after  would  not  have  been  sufficient. 

Thirdly. — Even  if  the  6th  section  does  apply  to  all  cases  of  distresses 
for  rent,  the  plaintiff  must  maintain  that  the  non-delivery  of  the  particu- 
lars required  thereby,  makes  the  distraining  party  a  trespasser  ab  initio  ; 
for  otherwise,  the  taking  having  been  lawful,  the  plea  is  no  bar  to  the 
avowry,  and  we  must  have  judgment  on  the  demurrer.  But  Woodcraft 
V.  Thompson  (e),  Shopcott  v.  Winfird  (f)^  Symes  v.  Moody  {g)y  all  show 
that  the  Courts  will  not  hold  a  party  to  have  been  a  trespasser  ab  initio 
for  a  mere  non-feazance ;  nor  will  a  mere  irregularity  in  making  the 
distress  have  such  an  effect,  as  was  decided  in  the  Six  Carpenters* 
case  (A).  In  fine,  the  omission  in  this  case  is  a  mere  irregularity,  and  as 
such,  and  like  the  case  of  a  distress  on  the  highway,  cannot  be  pleaded  as 
a  bar  to  the  avowry. 


T.  T.  1844. 
Ejrck,  Cham, 


PlHNEFATHBR,  C  J. 

In  this  case  of  Daniel  v.  Bingham^  the  Court  has  taken  a  great  deal 
of  pains  with  the  consideration  of  the  subject,  which  was  one  in  every 
way  deserving  of  the  best  consideration  which  the  Court  could  give  it,  not 
only  from  its  general  importance  and  the  ability  with  which  it  has  been 
argued,  but  from  the  great  extent  of  the  interests  which  are  concerned 
in  it.  It  was,  upon  every  account,  a  case  worthy  of  the  highest  consi- 
deration, and  the  Court  has  bestowed  tjpon  it  as  much  pains,  as  in  my 
experience,  has  ever  been  bestowed  upon  any  case  that  has  come  before 
the  Judges.  We  have  arrived  at  a  conclusion,  and  that  too,  without  a  dif- 
ference of  opinion  existing  among  us  ;  and  I  have  now  to  announce  the 
judgment  of  the  Court  as  subsisting  without  a  division ;  and  that  is,  that 
we  are  unanimously  of  opinion   that   the  judgment  of   the   Common 


June  11. 


(a)  7  B.  &  C.  12. 
(c)  8B.&C.  29. 
(e)  3  Lev.  48. 
(g)  2Str.866. 


(A)  8Tjrw.339. 
(</)  Bat.  296. 
(0  1  Id.  Baym.  188. 
{h)  8  Co.  290. 
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DANIEL 

V. 

BINGHAM. 


Pleas  upon  the  subject  matter  of  the  present  appeal,  should  be  affirmed. 
The  Judges  are  all  agreed  that  the  notice  required  by  the  6th  section 
of  the  Act,  out  of  which  this  case  arose,  need  only  be  given  in  cases 
within  the  Civil  Bill  jurisdiction. 

A  great  majority  of  the  Judges  (among  whom  I  am  one),  concur  in 
affirming  the  judgment  of  the  Court  of  Common  Pleas,  for  the  reasons 
assigned  by  the  Lord  Chief  Justice  of  that  Court  in  pronouncing  and 
delivering  his  judgment ;  I  mean  those  reasons  whi(  h  were  assigned  by 
him  in  the  printed  report  of  the  case,  as  reported  in  the  4th  volume  of 
the  Irish  Law  Reports.  Some  similar  reasons,  but  not  to  the  same  extent, 
nor  involving  the  variety  of  questions  on  this  Act  which  the  present 
case  furnishes,  might  be  also  found  in  the  case  of  Daltf  v.  Lord  Bloom- 
fields  which  is  reported  in  the  6th  volume  of  the  h-Uh  Law  Reports  as 
delivered  by  myself.  Some  of  the  Judges  have  come  to  the  same  con- 
clusion as  myself,  and  which  as  I  have  announced  is  the  unanimous 
opinion  of  the  Court,  on  somewhat  different  grounds ;  or,  at  all  events, 
on  grounds  not  altogether  appearing  either  in  the  judgment  pronounced 
by  the  Lord  Chief  Justice  of  the  Common  Pleas  in  this  case  in  the 
Court  below,  or  in  the  judgment  pronounced  by  myself  in  the  case  of 
Daly  V.  Lord  Bloomfield.  But,  though  they  have  come  to  the  same 
conclusion,  and  so  concur  in  the  unanimous  judgment  of  the  Court,  yet, 
as  some  of  them  were  more  or  less  influenced  by  different  reasons, 
and  have  arrived  at  the  same  conclusion  through  a  somewhat  different 
process,  it  is  very  probable  that  they  may  be  disposed  to  assign  their 
respective  reasons  when  they  come  to  deliver  their  opinions,  which  those 
who  concur  in  the  reasons  assigned  by  the  Lord  Chief  Justice  of  the 
Common  Pleas  in  the  Court  below,  are  satisfied  to  pass  without  further 
observation  ;  inasmuch  as  the  reasons  on  which  they  rely  appear  already 
in  print,  and  the  public  are  not  in  want  of  being  informed  upon 
them. 

I  have  to  state  further,  that  inasmuch  as  the  consideration  and  con-^ 
struction  of  this  Act  of  Parliament  (6  &  7  W.  4,  c.  75)  is  a  matter  of 
very  general  interest,  operating  upon  the  entire  country,  it  has  induced 
them  to  give  the  case  every  possible  discussion  and  consideration,  so  as 
to  be  sure  that  they  form  one  concurrent  opinion  with  regard  to  the 
construction  of  that  Act.  In  their  diliberations  upon  the  questions 
raised  on  this  record,  they  found  it  necessary  to  discuss,  and  to  deter- 
mine the  extent  of  the  Assistant- Barrister's  jurisdiction  in  replevin  ;  and 
we  are  all  of  opinion  that  the  extent  of  that  jurisdiction  is  the  amount  of 
the  annual  rent  reserved  upon  the  lease.  That  is  the  criterion,  which  will 
not  be  subject  to  variation  in  diff'erent  cases,  and  there  will  be  an  uniform 
mode  of  construction,  defining  the  extent  of  the  Assistant-Barrister's 
jurisdiction  in  all  cases  from  henceforth.  We  are  of  opinion,  as  I  said, 
that  the  extent  of  the  jurisdiction  is  to  be  governed  and  decided  by  the 
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amouot  of  the  annual  rent  reserved  in  the  lease,  and  not  by  the  amount 
of  the  sam  actually  due.  The  latter  would  make  a  very  fallible  and 
Tarying  criterion,  which  after  a  lengthened  trial  might  result  in  this : 
that  the  Court  would  have  arrived  so  far^  and  no  further,  than  to  find 
that  they  had  no  jurisdiction.  That  inconvenience,  not  to  say  absurdity, 
will  be  prevented  by  the  rule  of  construction  now  adopted  by  all  of  the 
Judges :  it  will  be  no  longer  the  subject  of  iincertainty  and  incon- 
veoieDce ;  and  for  these  reasons  I  have  to  announce  the  judgment  of  the 
Court  of  Error,  affirming  the  judgment  given  by  the  Court  below,  with 
ordinary  costs. 


T.  T.  1644. 
Exch,  Cham, 

DANIEL 
BINGHAM* 


DOHERTY,  C.  J. 

I  concur  in  the  judgment  which  has  been  pronounced  by  my  Lord 
Chief  Justice. 

Brady,  C.  B. 

I  also  concur  in  the  judgment  of  the  Court,  that  the  judgment  pro- 
nounced in  the  Court  below  should  be  affirmed ;  but  as  my  Lord  Chief 
Justice  has  observed,  that  some  of  the  Judges  (among  whom  I  am  one), 
have  come  to  the  conclusion  in  which  we  agree,  on  grounds  different 
from  these  stated  and  relied  on  by  him,  I  shall  shortly  state  the  reasons 
which  have  influenced  me  in  arriving  at  that  conclusion. 

I  confess  that  the  main  inducement  for  my  concurrence  in  the  judg- 
ment of  this  Court,  is  the  state  of  the  pleadings  on  the  record.  I  do 
Dot  think  that  the  pleas  in  bar  can  be  sustained ;  and  I  have  searched  in 
vain  for  a  precedent  of  any  plea  in  an  action  of  replevin  stating  matter 
of  irregularity  in  the  making  of  the  distress  as  an  answer  to  an  avowry. 
In  the  case  in  Fitzherherfi  Abridgment^  referred  to  by  Mr.  Napier,  of 
a  distress  in  the  night,  the  question  did  not  arise  in  an  action  of  replevin, 
but  in  an  action  of  trespass ;  and  so  it  appears  in  the  Year  Books  (M. 
T.  Hen.  7,  ca.  18,  E.  T.  10  Ed.  3,  ca.  37).  The  plea,  therefore,  wants 
authority  and  precedent. 

I  am  abo  of  opinion,  that  the  true  construction  of  the  Act  in  question 
{6  &  7  fF.  4,  c.  76)  is,  that  the  notice  mentioned  in  the  6th  section  is  not 
required  in  cases  outside  the  limits  assigned  by  the  Legislature  to  the 
jnrisdiction  of  the  AssisUnt- Barrister's  Court.  The  Act  regulates  the 
jamdiction,  not  by  amount  of  the  rent  claimed,  or  the  sum  demanded 
on  foot  of  the  rent,  but  by  the  amount  of  the  reserved  annual  rent,  on 
foot  of  which  the  sum  for  which  the  distress  has  been  made  was  demanded. 
The  terms  of  the  enactment  are,  "  That  the  respective  Assistant- Barristers 
"  in  Ireland  shall,  and  they  are  hereby  authorised  and  empowered  to  hear 
''and  determine,  within  their  respective  jurisdictions,  all  actions  of 
''replevin  relating  to  distress  for  rent  between  landlord  and  tenant, 
**  where  the  rent  for  or  in  respect  of  which  any  distress  shall  be  ar 
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"  ought  to  have  been  made,  shall  not  exceed  £50  in  amount  or  value  ;** 
that  is  to  say,  when  the  rent,  in  respect  of  which  the  distress  is  made, 
or  in  other  words,  the  annual  reserved  rent,  shall  not  exceed  £50. 
This  construction  prescribes  a  clear  and  certain  limit  for  the  Assistant 
Barrister's  jurisdiction,  and  capable  of  easy  ascertainment ;  but  if  it  were 
to  be  regulated  by  the  amount  of  the  arrears  due  by  the  tenant  to  his 
landlord,  to  be  ascertained  after  a  long  inquiry,  and  in  cases  of  large 
tenures,  as  contended  for,  the  construction  would  be  attended  with  great 
inconvenience  and  difficulty  in  practice,  and  could  not,  in  my  opinion,  have 
been  intended  by  the  Legislature.  The  former  Act  of  the  7  &  8  6r.  4, 
c.  69>  which  is  repealed  by  the  Act  under  our  present  consideration, 
fortifies  this  construction.  That  Act  gives  to  Justices  of  the  Peace 
jurisdiction  in  cases  of  distress  for  rent,  where  the  annual  rent  does  not 
exceed  £10.  Now,  if  it  had  been  intended  by  the  Legislature  in  the 
later  Act,  to  make  an  alteration  in  the  principle  by  which  the  jurisdiction 
is  to  be  tested,  they  would,  in  repealing  the  former  Act,  have  so  expressed 
their  intention  ;  and  not  having  done  so,  we  must  presume  that  their 
intention  was  to  leave  the  law  in  that  respect  unaltered.  This  view  of 
the  matter  is  further  strengthened  by  the  schedule  annexed  to  the  Act, 
which  in  one  instance  regulates  the  fees  payable  to  the  defendant's 
attorney,  by  the  amount  of  the  annual  rent,  and  not  by  the  amount  of  the 
rent  sought  to  be  recovered.  On  these  grounds,  I  am  of  opinion,  that 
the  notice  required  by  the  6th  section,  being  confined  to  cases  within  the 
Assistant- Barrister's  jurisdiction,  that  is  to  say,  to  cases  in  which  the 
reserved  rent  does  not  exceed  £50,  this  demurrer  must  be  allowed. 


Burton,  J. 

I  concur  in  the  judgment  which  has  been  pronounced  by  the  Chief 
Justice,  and  for  the  reasons  stated  by  him.  And  I  would  add,  that  I 
also  concur  in  the  judgment,  and  the  reasons  given  for  it  by  the  Court  of 
Common  Pleas  in  the  printed  report  of  this  case. 

Pennefather,  B. 

I  do  not  think  it  necessary  to  say  much  on  the  subject  of  the  case  now 
before  us,  concurring  as  I  do  in  the  unanimous  judgment  of  the  Court. 
I  think  it  right,  however,  to  observe,  that  my  concurrence  in  the  judgment 
of  the  Court  mainly  depends  upon  the  two  grounds  suggested  by  my  Lord 
Chief  Baron.  In  my  opinion,  the  construction  to  be  put  upon  this  Act, 
with  regard  to  the  limit  of  the  jurisdiction  of  the  Assistant-Barrister,  is 
most  material  to  be  come  to  in  the  decision  of  the  principal  question  in  this 
case ;  for  if  that  limit  is  not  to  be  ascertained  by  the  clear  and  definite 
amount  of  the  rent  reserved,  but  to  depend  on  the  amount  that  might  be 
found  to  be  due  on  foot  of  it,  I  own  that  I  have  very  great  doubts  that 
the  notice  required  by  the  6th  section  could  be  dispensed  with. 
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Now,  it  appears  clearly,  that  considering  the  provisions  of.  the  5th 
section,  and  the  words  that  the  Assistant- Barristers  **  shall  hear  and 
"determine,  within  their  respective  jurisdictions,  all  actions  of  replevin, 
"ftc^  where  the  rent  for,  or  in  respect  of  which,  any  distress  shall  be  or 
^  ought  to  have  been  made,  shall  not  exceed  £60  in  amount  or  value," 
that  is  to  say,  in  money,  when  so  reserved, — or  in  kind,  when  it  shall  be 
reserved  in  that  manner— I  say,  on  reading  this  clause,  it  is  clear  that  the 
limit  of  the  jurisdiction  is  the  annual  reserved  rent ;  and  this  conclusion  is 
strongly  fortified  by  the  consideration  of  the  limit  of  jurisdiction  given  to 
Magistrates  by  the  7  &  8  G.  4,  c.  69,  which  is  repealed  by  the  l6th 
section  of  the  Act  under  our  consideration,  and  also  by  analogy  with  the 
amooDt  of  jurisdiction  conferred  on  Assistant -Barristers  in  cases  of  eject- 
ment ;  which  is  regulated  by  the  amount  of  the  annual  reserved  rent,  and 
not  by  that  which  is  actually  due:  and  further,  I  think  that  this  is 
explained  to  be  the  meaning  by  one  of  the  schedules  to  the  Act,  which 
speaks  of  remuneration  to  the  defendant's  attorney  in  respect  of  the 
iowual  value.  The  language  of  this,  and  the  previous  clause  relating  to 
the  recovery  of  rent  on  lands,  is  not  to  be  controlled  by  words  in  a 
sobsequent  section  ;  and  I  think,  therefore,  that  without  doubt,  the 
amount  of  the  annual  reserved  rent  is  the  limit  of  the  Assistant- Barrister's 
jurisdiction. 

I  thought  it  necessary  to  satisfy  my  mind  on  this  subject  before  I  came 
to  the  construction  of  the  6th  section,  on  which  we  are  to  decide.  It 
must  be  remembered  that  the  words  of  this  section  are  very  general,  and 
•  that  in  terms  they  extend  to  ''  all  cases  of  distress;"  and  I  agree  with  the 
Counsel  for  the  plaintiff  in  error,  that  we  ought  not,  in  construing  an  Act 
of  Parliament,  to  supply  words,  unless  it  clearly  appears  from  the  context 
that  words  ought  to  be  supplied.  Now,  if  any  advantage  or  reason  could 
be  suggested  for  holding  that  the  notice  ought  to  be  given  in  every  case 
of  a  distress,  we  should  then  be  in  a  position  to  say»  that  we  would  not  be 
warranted  by  law  in  supplying  words  to  confine  the  provisions  of  this 
clause  to  any  particular  class  of  cases.  Thus,  if  the  Assistant- Barrister's 
jurisdiction  depended  upon  the  amount  of  the  rent  actually  due  and  in 
arrear  to  the  landlord,  that  would  be  one  reason  why  it  might  be  of 
importance  that  in  every  case  of  a  distress,  notice  of  the  amount  demanded, 
the  time  or  times  when  the  same  accrued,  and  the  person  by  whom  or  by 
whose  authority  the  distress  is  made,  should  be  given  to  the  tenant,  in 
order  that  he  might  have  the  means  of  judging  of  the  tribunal  to  which 
he  might  resort.  I  do  not  say  that  the  notice  served  would  deprive  him  of 
the  tribunal  of  the  Assistant- Barrister's  Court,  in  case  the  landlord  should 
ontmly  and  fraudulently  make  a  greater  claim  than  he  was  actually 
eotitled  to ;  but  it  might,  at  all  events,  be  one  means  of  enabling  the 
teoaot  to  judge  of  the  Court  in  which  he  might  prefer  his  complaint ; 
tad,  therefore,  if  the  amount  of  the  rent  which  is  due  to  the  landlord 


T.  T.  1844. 
Ejcch,  Cham* 
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were  toJbe  considered  the  limit  of  the  Assistaot- Barrister's  jurisdiction, 
it  would,  in  my  opinion,  be  going  too  far,  to  hold  that  the  service  of 
the  notice  in  all  cases  was  altogether  beside  the  purpose  of  the  present 
Act. 

It  was  argued,  that  the  notice  in  question  was  necessary  on  many 
grounds,  and  particularly,  as  I  have  observed,  that  it  might  be  useful  to 
the  tenant  in  determining  the  jurisdiction  ;  but  my  brother  Jackson 
suggested  reasons  which  appeared  to  be  most  satisfactory  to  all  of  our 
minds,  that  the  notice  might  be  intended  for  other  purposes  than  to  test 
the  amount  of  jurisdiction.  The  reasons  he  gave,  he  will  most  probably 
state,  in  delivering  his  own  judgment,  and  I  shall,  therefore,  say  no  more 
upon  the  subject.  But,  notwithstanding  that  the  notice  may  have  beea 
required  for  other  purposes,  it  would  have  been  useful  for  the  purpose 
suggested,  if  the  jurisdiction  depended  on  the  sum  due  on  account  of  the 
rent ;  and  if  any  case  could  be  suggested  in  which  the  notice  could  be  of 
use  to  the  tenant,  we  would  not,  in  my  opinion,  be  at  liberty  to  insert 
words  in  the  6th  section  that  might  restrain  it  from  extending  to  all  such 
cases.  On  the  whole,  I  think,  that  having  regard  to  the  policy  and 
object  of  this  enactment,  which  is  confined  to  cases  where  the  rent 
reserved  does  not  exceed  £60,  we  may  fairly  restrain  the  general  words 
of  this  section,  and  construe  them  as  having  a  limited  signification,  by  the 
general  purview  of  the  Act,  without  any  violation  of  the  principles  of 
construction  to  which  I  have  alluded. 

With  regard  to  the  other  point  which  was  argued,  and  which  formed 
no  part  of  the  judgment  of  the  Court  below,  viz.,  whether  the  omission  to* 
serve  the  notice  would  be  pleaded  in  bar  to  the  recovery, — I  own,  that 
the  inclination,  and  I  may  say,  the  strong  inclination,  of  my  mind  is,  that 
that  the  plea  in  bar  is  bad,  and  that  it  affords  no  answer  to  the  avowry 
to  say,  that  no  notice  of  the  nature  required  by  the  section  has  been 
served  on  the  tenant.  However,  I  would  not  be  understood  to  give  any 
final  opinion  on  that  part  of  the  case,  as  it  requires  more  consideration 
than  I  could,  under  the  circumstances,  give  to  it. 


TORSENS,  J. 

I  concur  in  the  judgment  of  the  Court,  for  the  reasons  which  have  been 
assigned  by  my  Lord  Chief  Justice ;  and  also  for  the  reasons  which  were 
given  by  the  Chief  Justice  and  the  other  Judges  of  the  Common  Pleas 
in  the  Court  below. 

Crmpton,  J. 

I  am  likewise  of  opinion,  that  the  judgment  of  the  Court  below  should 
be  affirmed.  Whether  the  limits  of  the  Assistant- Barrister's  jurisdiction 
be  the  rent  reserved,  or  the  rent  actually  in  arrear,  I  think  that  tbe 
enactment  in  the  6th  section,  requiring  the  particulars  in  writing,  is  con- 
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fined  (o  cases  of  distresses,  which  are  by  this  statute  brought  under  the 
jurisdiction  of  the  Civil  Bill  Court.  I  am  also  of  opinion,  that  the  limits 
of  the  Assistant- Barrister's  jurisdiction  are  not  to  be  tested  by  the  sum 
actually  due  and  claimed  by  the  landlord  distraining,  but  by  the  amount 
of  the  annual  reserved  rent.  I  therefore  concur  in  the  judgment  of  the 
Court  of  Common  Pleas,  and  of  this  Court. 


T.  T.  1844. 
Exch,  Cham, 


Perrin,  J. 

In  my  opinion,  the  Assistant-Barrister  is  to  hear  and  determine  all 
actions  of  replevin  where  the  reserved  rent  does  not  exceed  £50,  without 
any  regard  to  the  amount  of  the  arrears  claimed  by  the  landlord  ;  and  I 
also  think  that  the  true  construction  of  the  6th  section  of  this  Act  is,  that 
the  necessity  for  the  service  of  the  notice  by  a  person  making  such 
distress  for  arrears,  is  confined  to  cases  where  the  reserved  rent  does  not 
exceed  £50.  The  whole  intent,  meaning,  and  policy  of  the  6th,  7th,  and 
8th  sections  show  this  clearly,  and  that  the  Legislature  did  not  intend  to 
provide  for  any  case  beyond  the  objects  of  the  Act,  and  the  Assistant* 
Barrister's  jurisdiction.  I  do  not  give  any  opinion  as  to  the  effect  of  the 
plea  which  has  been  here  pleaded  in  cases  within  the  6th  section.  It  is 
enough  for  me  to  say,  that  it  does  not  extend  to  the  present  case;  and  I 
therefore  concur  in  the  judgment  of  the  Court,  that  the  judgment  of  the 
Court  below  should  be  affirmed. 

Richards,  B. 

I  am  of  opinion  that  the  judgment  given  by  the  Court  below  in  this 
case,  should  be  affirmed ;  and  I  have  arrived  at  that  conclusion  on  a 
careful  consideration  of  the  5th,  6th  and  other  sections  of  the  Act  of 
Parliament  in  question.  I  thought  it  necessary,  before  making  up  my 
nind  on  the  construction  of  the  6th  section,  to  arrive  at  an  opinion  as 
to  what  was  the  limit  of  the  Assistant-Barrister's  jurisdiction,  viz.,  whe- 
ther it  was  to  be  determined  by  the  amount  of  the  rent  which  was  to  be 
ascertained  as  due,  or  by  the  amount  of  the  reserved  rent.  If  the  rent 
reserved  was  not  to  be  the  criterion,  I  am  bound  to  say,  that  I  should 
not,  as  at  present  advised,  have  been  inclined  to  concur  in  the  judgment 
of  the  Court ;  because,  in  that  case  it  would,  in  my  opinion,  be  impos- 
sible to  work  out  this  Act  of  Parliament,  without  holding  that  the  notice 
ought  to  be  served  in  all  cases  of  distress  for  rent*  But  upon  the  best 
consideration  I  can  give  the  subject,  I  think  that  the  rent  mentioned  in 
the  6th  section  is  the  reserved  rent ;  and  that  that  rent,  and  not  the 
amount  that  may  eventually  turn  out  to  be  due,  is  the  criterion  of  the 
Assistant* Barrister's  jurisdiction.  The  words  of  that  section  are,  "  shall 
"hear  and  determine  all  actions  of  replevin,  where  the  rent  for,  or  in 
**  respect  of  which,  any  distress  shall  be,  or  ought  to  have  been  made, 
**  shall  not  exceed  £50  in  amount  or  value."     Now,  I  cannot  see  the  use 
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T.  T.  1844.  of  this  circuitous  phraseology,  if  it  was  intended  that  the  amount  to  be 
^^^^O^am.  found  due  should  be  the  criterion  of  the  jurisdiction.  But  it  may  well 
be  said,  that  every  distress  for  rent  is  made  in  respect  of  the  reserved 
rent.  It  may  also  be  not  unimportant  to  notice,  that  by  the  schedule 
referred  to  by  the  47th  section,  in  which  fees  are  given  to  the  defendant's 
attorney,  the  reserved  rent  is  mentioned.  In  one  of  the  items  in  the 
schedule,  the  words  are  these,  "  where  the  amount  distrained  for  shall 
not  exceed  the  annual  sum  of  £20."  If  I  am  right  on  this  point,  that  in 
cases  where  the  rent  is  £50  or  under,  the  6th  section  applies,  whether 
the  proceedings  be  in  the  Court  of  the  Assistant- Barrister,  or  io  a 
Superior  Court,  which  is  all,  I  apprehend,  that  it  is  necessary  to  decide  in 
this  case,  it  follows,  that  where  the  reserved  rent  is  over  £50  a-year,  the 
6th  section  has  no  application  ;  and  inasmuch  as  the  yearly  reserved  rent 
in  the  present  case  is  £80,  I  am  of  opinion  that  the  party  distraining  was 
not  bound  to  deliver  a  particular  notice  in  writing  under  the  6th  section, 
at  the  time  of  making  such  distress ;  which,  I  apprehend,  is  all  that  it  is 
necessary  to  decide  iu  this  case. 


Ball,  J. 

I  also  concur  in  the  judgment  of  the  Court,  for  the  reasons  assigned 
in  the  printed  report  of  the  judgment  of  the  Court  below.  As  to  the 
construction  of  the  Act  of  Parliament  on  which  this  question  has  arisen, 
viz.,  whether  the  test  of  the  jurisdiction  of  the  Assistant- Barrister's 
Court  is  the  rent  reserved,  or  rent  actually  due, — I  think  it  right  to  say, 
that  it  would  have  been  more  satisfactory  to  my  mind,  before  coming  to 
a  decision  on  the  subject,  if  the  matter  had  been  more  fully  discussed 
by  the  Court,  and  at  the  Bar,  than  it  has  been.  The  proposition  was 
merely  stated  in  the  course  of  the  argument,  but  not  at  all  dwelt  on ; 
which  is  the  more  to  be  regretted,  as  the  construction  of  the  Act  which 
tests  the  jurisdiction  by  the  arrear  distrained  for,  and  not  by  the  reserved 
rent,  seems  to  be  more  consistent  with  what  has  been  the  general  prac- 
tice hitherto,  than  the  construction  which  the  Court  now  holds  to  be 
the  correct  one.  Under  these  circumstances,  I  must  confess,  that  1  feel 
some  difficulty  in  coming  to  the  conclusion  that  the  true  construction  of 
this  enactment  is,  that  the  jurisdiction  shall  be  tested  by  the  rent  re- 
served, and  not  by  the  sum  for  which  the  distress  has  been  made. 
However,  it  strikes  me,  that  the  inconveniences  which  would  result  from 
holding  that  the  amount  actually  due  should  be  the  criterion  of  the 
jurisdiction,  show  that  it  is  very  unlikely  that  the  Legislature  should  not 
have  intended  to  make  the  reserved  rent  the  criterion ;  while,  on  the 
other  hand,  the  convenience  arising  from  making  the  annual  rent  the  test 
of  the  jurisdiction  is  so  striking  as  to  induce  me  to  come  to  the  con- 
clusion that  such  is  the  true  construction  of  the  Act.  This  view  is 
fortified,   as   appears  to  me,   by    the  provisions   of    the  26th  section; 
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because  I  6qcI  there  "  that  it  shall  be  lawful  for  any  legatee  of  any  p«- 
"  cuDiary  legacy  Dot  exceeding  £20,  charged  upon  or  payable  out  of  any 
'^real  estate,  or  any  person  to  whom  arrears  not  exceeding  £30  are 
^'dee  in  respect  of  any  rent-charge  or  annuity  charged  upon  real 
"  estate,  to  proceed  by  Cif  il  BiH  against  the  person  entitled  to  the  real 
"estate  charged."  Thus,  where  the  amount  of  the  arrears  n  intended 
to  constitute  the  test  of  the  jurtsdictton,  the  Legislature  uses  a  phrase 
which  clearly  and  unequifocally  expresses  that  intention,  and  introduces 
the  word  ''  arrears."  Now,  looking  at  the  language  of  the  26th  section, 
and  then  at  that  of  the  5th  section,  where  the  terms  used  are  merely, 
"  where  the  rent  for,  or  in  respect  of  which,  any  distress  shall  be,  or 
**  ought  to  have  been  made,  shall  not  exceed  £50  ;''  one  must  be  struck 
with  the  difference :  and  it  would  seem  to  follow,  that  the  Legislature 
Bot  having  used  the  word  "  arrears"  at  all  in  the  5th  section,  could  not 
have  had  an  intention  of  giving  the  same  effect  to  their  words  in  that 
section,  which  they  have  in  the  26th  section,  where  they  expressly  use 
that  word.  On  the  other  hand,  the  language  of  the  2nd  section,  which 
gives  the  jurisdiction  in  ejectment  cases,  when  compared  with  that  of  the 
6th  section,  might  be  sufficient  to  suggest  a  different  result.  In  the  2nd 
section  the  words  are  **  the  yearly  rent  reserved  or  payable  in  respect 
**  whereof,  under  such  grant,  &c,  shall  not  exceed  £20 ;"  where  the  Le- 
gislature plainly  express  their  intention  to  make  the  yearly  reserved  rent 
the  criterion  of  the  jurisdiction  in  unequivocal  terms ;  and  it  may  be 
said,  that  if  they  had  the  same  intention  in  the  5th  section,  they  would 
have  used  the  same  hinguage ;  and  not  having  done  so,  it  ought  to  be 
inferred  that  they  did  not  intend  the  same  test  in  both  places.  How- 
ever, though  there  are  considerations,  as  I  have  stated,  which  ought  to 
have  weight  on  both  sides  of  this  question,  I  am  inclined  to  concur  in 
the  opinion  of  the  Court  as  to  the  reserved  rent  being  the  test  of  the 
jurisdiction;  and  the  only  reason  I  have  had  for  adverting  to  the  different 
views  that  may  be  taken  of  the  subject,  is  to  express  the  difficulty  which 
I  feel  ia  coming  to  a  sudden  conclusion  on  the  subject  of  the  criterion 
of  the  jurisdiction.  But  whether  that  criterion  be  the  yearly  rent,  or 
the  amount  distrained  for,  I  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 


T.  T.  1844. 
ExcA,  Cham. 

' . ' 

DAMXL 

v. 

BINGHAM, 


Lefbot,  B. 

I  concur  in  the  opinion  of  the  Court,  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed ;  and  that  the  criterion  of 
the  Assistant- Barrister's  jurisdiction  is  the  rent  reserved,  and  not  the 
amoont  distrained  for.  I  am  of  opinion,  that  the  Legislature  did  not 
bteod  that  the  notice  should  of  necessity  be  served,  except  in  cases 
within  the  Civil  Bill  jurisdiction ;  t. «.,  where  the  yearly  reserved  rent 
does  not  exceed  £50.     It  is  enough  for  me  to  say,  that,  concurring  as  I 
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Tr  T,  1S44.    do  in  these  two  propositions,  they  are  sufficient  to  sustain  the  conclusion 

E^cA^Chfim.     that  the  plea  in  bar  is  bad  ;  this  not  being  a  case  in  which  the  landlord 

DAKLEL        is  required  to  give  the  particulars,  for  the  omission  of  which  the  avowry 

^'  15  supposed  to  be  bad.     Another  proposition  was  discussed  in  the  course 

of  the  argument ;  but  it  is  not  necessary  to  express  any  opinion  respect- 

ing  it,  in  support  of  the  judgment,  in  which  I  concur ;  and  I,  therefore 

avoid  doing  so — the  two  propositions  which  I  have  stated  being  sufficient 

Co  sustain  the  affirmance  of  the  judgment  of  the  Court  below. 

Jackson,  J. 

Concurring  as  I  do  in  the  judgment  of  the  Court,  and  in  most  of  the 
reasons  which  have  been  given  by  my  learned  Brethren,  I  do  not  think 
it  necessary  to  enter  into  a  consideration  of  the  subject  at  any  length  ;  at 
the  ^ame  time,  it  may  be  desirable  that  I  should  state,  as  briefly  as 
possible,  the  grounds  on  which  I  have  been  led  to  adopt  the  construction 
of  the  statute  which  the  Court  considers  to  be  the  correct  one.  The 
Legislature,  in  the  enactment  of  the  6  &  7  W.  4,  c.  75,  conferred  on 
the  Court  of  the  Assistant- Barrister  a  new  kind  of  jurisdiction,  viz.,  a 
jurisdiction  in  replevin  cases,  which  is  a  form  of  action  peculiar  in  itself, 
and  differing  from  all  other  forms  of  action  within  their  province  ;  and  in 
doing  so,  it  became  necessary  for  them,  in  conferring  this  jurisdiction,  to 
make  sure  that  the  parties  should  be  placed  in  as  safe  a  position  in  that 
Court,  as  they  would  have  been  if  the  remedy  had  been  pursued  in  the 
Superior  Courts ;  and  it  was,  therefore,  meant,  as  it  strikes  me,  that  the 
particulars  required  by  the  6th  section  to  be  delivered  to  the  plaintiff  in 
replevin,  should  supply  him  with  the  same  information  which  he  would 
have  obtained  by  the  avowry  of  his  adversary,  when  filed,  if  the  action 
had  been  brought  in  the  Superior  Courts.  The  particulars  required  to 
be  specified  in  the  notice  manifest  this  : — they  are,  *^  the  rent  demanded, 
*^  specifying  the  amount  thereof,  the  time  or  times  when  the  same  accrued, 
'*  and  the  person  by  whom,  or  by  whose  autliority,such  distress  is  made," — 
which  are  the  very  matters  which  are  stated  on  the  face  of  every  avowry, 
viz.,  the  rent,  and  amount,  the  gale  days,  and  the  name  of  the  party  in 
whose  right  the  distress  has  been  made.  Other  reasons  have  been  sug- 
gested for  requiring  these  particulars  to  be  served,  but  which  I  do  not 
consider  to  be  the  true  reasons ;  for  instance,  it  has  been  said,  that  they 
are  to  enable  the  plaintiff  to  bring  his  Civil  Bill ;  but  if  we  compare  the 
particulars  required  by  the  document  mentioned  in  the  6th  section,  with 
tiiose  required  in  the  8th  section,  which  regulates  the  mode  of  proceeding 
on  the  Civil  Bill,  we  shall  find  that  they  are  not  the  same.  In  the  latter, 
neither  the  amount  of  the  rent,  nor  the  time  or  times  when  the  same 
accrued,  are  required ;  and  in  one  particular  only  do  they  coincide,  viz., 
the  name  of  the  person  by  whom,  or  on  whose  behalf,  the  distress  has  been 
made.     That  must  be  stated  in  the  Civil  Bill ;  but  the  party  cannot  be 
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at  a  loss  to  know  that  in  replevin,  any  more  than  in  any  other  action ;  at 
least,  he  is  not  in  a  worse  condition.  If  I  am  correct  in  this  opinion,  and 
if  the  opinion  of  the  Judges  as  to  the  amount  of  the  reserved  rent  being 
the  criterion  of  the  jurisdiction,  is  correct,  the  judgment  of  the  Court 
below  must  be-  affirmed ;  because  on  the  record  the  plea  is  bad  on  general 
demurrer,  the  notice  not  being  required  except  in  Civil  Bill  replevin  cases^; 
and  showing,  as  it  does,  that  £120  is  due  for  one  year  and  a-halfs  rent. 
The  title,  the  preamble,  the  several  provisions,  show  that  the  whole  scope 
and  object  of  this  Act  was  to  extend  the  Assistant- Barrister's  jurisdiction 
odIj  ;  and  not  to  introduce  the  important  changes  into  the  law  of  the 
land  which  have  been  contended  for  by  the  plaintiff's  Counsel ;  nor  do  1 
see  that  the  general  construction  of  this  6th  section  would  in  any  way  aid 
the  Assistant- Barrister's  jurisdiction,  nor  that  any  other  good  end  could 
be  answered  by  it.  I  am  therefore  of  opinion,  that  the  judgment  of  the 
Court  below  should  be  affirmed. 


T.  T.  1844. 
Ejpch.  Cham. 


Let  tlie  judgment  be  affirmed  with  ordinary  costs^ 
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T.  T.  1844. 
QutentBeneh, 


JOSEPH    HUMPHRYS 


June  10. 

Where  byt*ie 
proyisione  of  a 
ftatate,     sub- 
stituting  one 
Corporation 
for    another, 
certain   works 
were     neces- 
sary   to    be 
done   prior  to 
the   Act  com- 
ing  into    ope- 
ration, and  the 
duty  of  having 
these    works 
done  deToWed 
on  the  Town- 
clerks    of  the 
old   Corpora- 
tion, who  con- 
tracted   with 
the  plaintiff  for 
the    execution 
of  them;    and 
when  a  certain 
mode  was  pro- 
Tided    by    the 
statute  for  de- 
fraying the  ex- 
penses of  those 
works,    which 
expenses  were 
chargeable  on 
the  new  Cor- 
poration ; 
Heldy  that  the 
Dew    Corpora- 
tion could  not 
be  made  liable 
in    assumpsit 
for   those   ex- 
penses ;    that 
the    plaintiff 
ought  to  have 
had    recourse 
to    the    mode 
pointed  out  by 
the  Act. 


THE  MAYOR  AND  CORPORATION  OF  DUBLIN. 
(Queen^i  Bench.) 

Assumpsit. — This  action  was  brought  b j  the  plaintiff  against  the  Corpo« 
ration  of  Dublin  for  work  and  labour  in  printing  eertain  docanaeota. 

At  the  trial  before  Crampton,  J.,  at  the  Sittings  af^er  Trinitj  Term 
1843,  it  appeared  that  hj  the  provisions  of  the  Municipal  Act,  prior  to 
that  Act  coining  into  operation,  it  was  necessary  that  certain  lists  should 
be  printed ;  and  the  duty  of  procuring  those  lists  to  be  printed  devolved 
on  Messrs.  Archer  and  Dickinson,  the  Town-clerks  of  the  old  Corporation, 
who  employed  the  plaintiff  to  print  these  lists,  stipulating  at  the  same 
time  that  they  should  not  be  held  responsible  for  the  expense  of  the 
printing. 

The  learned  Judge  nonsuited  the  plaintiff  on  the  ground  that  the 
Corporation  could  not  be  held  liable  for  these  expenses. 

A  conditional  order  having  been  obtained  to  set  aside  this  nonsuit — 

Mr.  BrewiieVy  Q.  C.,  with  whom  was  Mr*  Napier^  now  moved  to  make 
absolute  this  conditional  order. 

This  was  an  action  brought  by  the  plaintiff  against  the  Corporation  of 
Dublin,  for  the  printing  of  the  lists  named  in  the  41st  and  42nd  sections 
of  the  3  &  4  File.  c.  108  (the  Corporation  Act).  Archer  and  Dickinson, 
who  were  the  Town-clerks  under  the  old  Corporation,  gave  directions  for 
the  printing  of  those  lists ;  and  the  66th  section  of  the  Act  provides 
'*  That  the  Council  of  every  borough  named  in  (he  said  schedule  shaU 
**  take  an  account  of  the  reasonable  expenses  incurred  in  carrying  into 
<'  effect  the  several  provisions  of  this  Act,  so  far  as  relates  to  the  said 
**  lists,  and  shall  order  the  Treasurer  of  such  borough  to  pay  the  same 
<<  out  of  the  borough  fund  of  said  borough :"  and  it  was  contended  at  the 
trial  that  Archer  and  Dickinson  had  not  power  to  bind  the  Corporation. 
The  6rst  question  is,  can  a  Corporation  be  bound  by  a  contract  entered 
into  not  under  seal  ?  This,  however,  was  a  contract  executed ;  and 
although  the  older  cases  establish  that  the  acts  of  a  Corporation  must 
be  under  seal,  yet  the  law  in  that  respect  has  been  modified.  The 
objection  here  is  a  technical  one,  for  it  is  admitted  that  the  plaintiff  is 
entitled  to  recover  from  some  one ;  yet  it  is  said,  as  the  Corporation 
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coulH  not  promise,  an  action  of  ussumptit  will  not  lie  :  De  Grave  ▼.  The    T.  T.  1844 

Corporation  of  Monmouth  (a);  in  that  case  the  Corporation  were  held    Q^n* trench 

liable  in  an  action  of  debt  for  goods  supplied  to  them  by  the  order  of  the     bumphrts 

Mayor.     The  persons  who  are  directed  to  get  the  work  done  are  the 

Town-clerks,  and  they  gave  the  orders  for  that  work  on  behalf  of  the 

Cofporation  :  Dunstan  v.  The  Imperial  Gas  Company  (6).     Then  as  to    ^j.  Dublin 

ihe  action    of  assumpsit    being    maintainable   against   a  Corporation — 

Beverley  v.  Lincoln  Gas  Company  (c) ;  in  that  case  it  was  held  that  a 

Corporation  was  liable,  and  that  the  contract  may  be  implied  or  express, 

as  in  cases  of  assumpsit  against  an  individual:   The  Mayor  of  Ludlow  v. 

Charlton  ((/).      So   a  Corporation  will  be    held  liable  in  an  action    of 

trespass  for  an  act  done  by  their  agent :  Maund  v.  The  Monmouth  Canal 

Company  (e).     Suppose  that  the  old  Corporation  were  in  existence,  and 

that  they  had  got  the  benefit  of  this  work,  could  they  say  they  would  not 

pay  ?    Now  the  new  Corporation  is  precisely  in  the  place  of  the  old,  and 

subject  to  all  its  debts  and  liabilities,  for  it  is  expressly  provided  to  be  a 

continuing  Corporation.     The  131st  section  of  the  Act  charges  all  these 

exptinses  on  the  borough  fund,  and  makes  this  in  fact  a  judgment  against 

the  property  of  the  Corporation.     The  56th  section  does  not  affect  the 

creditor;  it  is  merely  a  direction  to  the  Corporation  to  do  this  as  a  duty 

they  were  bound  to  do.     The  true  meaning  of  the  contract  was,  that 

although  the  agreement  was  made  with  the  Town-clerks,  yet  the  plaintiff 

was  to  look  to  the  Corporation  for  payment. 

Mr.  Pigotf  Q.  C,  with  whom  was  Mr.  Fitzgibbon,  Q.  C,  contra, — If 
this  were  a  contract  by  the  Town-clerks  that  the  printer  should  be  paid 
by  the  new  Corporation  when  the  changes  took  place,  then  there  would 
be  a  cause  of  nontuit  apoo  two  grounds ;  the  plaintiff  could  not  sustain 
bis  action  upon  the  general  count  for  work  and  labour,  because  it  would 
then  be  a  special  agreement ;  and  further,  it  would  be  an  executory,  and 
not  an  executed,  contract.  I  do  not  mean  to  contend  that  upon  an 
executed  consideration  the  action  might  be  maintained ;  but  here  the 
evidence  is  that  the  contract  was  executory.  The  contract  must  be  con- 
sidered at  the  time  it  was  made.  If  the  action  would  lie  at  all,  it  could 
only  be  on  the  special  agreement.  If  there  was  an  executed  consideration 
it  was  before  the  new  Corporation  had  come  into  existence ;  and  the 
question  is  not  to  be  determined  by  arrangement  between  the  parties  but 
by  statute :  Jones  ?.  The  Mayor  of  Caermarthan  (f).  That  was  am  action 
brought  by  a  Town-derk  against  a  Corporation  for  duties  done  ander  the 
English  Manicipal  Act ;  and  Lord  Abinger,  in  giving  judgment  in  that 

{a)  4  C.  «r.  P.  111.  {h)  3  B.  &  Ad.  135 

(e)  6  Ad.  &  El.  829 ;  S.  0.  2,  N.  &  P.  283.  (rf>  9  C.  &  P.  242. 

{e)  1  Car.  &  Mar.  606  ;  8.  C.  2  Dowl.  N.  C.  113. 
(/)  8  M.  &  W.606. 
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case,  says : — "  His  remedy,  if  any,  is  founded  upon  the  clauses  of  thtt 
**  Act,  and  not  upon  any  contract.  His  demand  is  to  be  paid  for,  if  at  all, 
**  out  of  a  particular  fund,  negativing  thereby  the  idea  that  the  Corpo- 
**  ration  are  to  pay  as  contractors.  The  Act  directs  him  to  do  ihem,  and 
**  does  not  direct  that  he  shall  be  paid,  eicept  for  his  expenses,  and  that 
"  out  of  the  borough  fund :  he  is  not,  therefore,  entitled  to  call  upon  the 
"  Corporation  by  way  of  contract."  Suppose  there  was  a  liability,  from 
th«  existence  of  a  borough  fund,  they  should  have  shown  that  such  a  fiind 
existed,  which  was  not  done. 


Mr.  Fitzgibbon,  Q.  C,  on  the  same  side,  was  not  called  on  by  the 
Court. 

Mr.  Napier  in  reply. — The  plaintiff  was  told  that  he  was  to  be  paid 
under  the  provisions  of  the  Municipal  Act,  and  that  excludes  all  conside- 
ration of  his  having  given  credit  to  the  Town-clerks.  This  is  not  an 
implied  contract,  but  an  express  adoption  of  a  previous  contract,  for  the 
bills  in  question  were  actually  referred  to  the  law  committee  of  the  Cor- 
poration after  the  new  Corporation  came  into  existence.  By  the  1 33rd 
section,  Corporations  are  empowered  to  raise  a  rate  for  these  expenses, 
and  they  do  not  contest  their  liability,  but  merely  the  mode  in  which 
that  liability  is  sought  to  be  enforced.  The  case  of  Jones  v.  The  Mayor 
of  Caermarthen  was  an  action  by  the  Town-clerk,  there  being  no 
arrangement  whatever  with  the  Corporation  ;  it  was  a  public  duty  cast 
upon  him,  and  he  could  not  charge  the  Corporation  with  it.  The  56th 
section  does  not  govern  this  case;  if  it  did,  the  Corporation  had  the 
means  of  ascertaining  the  sum  they  should  pay ;  it  is  not  the  case  of  an 
arbitration,  for  here  the  whole  is  left  in  the  hands  of  the  Corporation 
themselves.  The  contract  here  is  not  made  on  the  credit  of  the  Town- 
clerks  ;  and  if  the  Corporation  are  not  liable,  why  should  they  be  allowed 
to  charge  the  rate-payers  ? 

Pennefatheb,  C.  J. 

The  Court  is  of  opinion  that  the  Judge  was  right  in  nonsuiting  the 
plaintiff.  As  to  the  hardship  of  the  case,  we  can  do  nothing  with  it,  we 
are  bound  by  the  law.  In  1840  the  old  Corporation  was  dissolved,  and 
a  new  Corporation  formed ;  that  was  either  a  substituted  Corporation,  or 
a  continuation  of  the  former  existing  Corporation.  New  regulations  for 
the  adjustment  and  management  of  the  Corporation  were  adopted,  and 
It  was  a  very  troublesome  matter  to  carry  these  into  effect ;  a  great  deal 
of  expense  and  trouble  was  necessarily  incurred,  and  amid  other  things 
to  be  done,  was  the  printing  of  the  lists  and  notices.  All  the  debts  of 
the  old  Corporation  were  to  be  assumed  by  the  new  Corporation ;  and 
the  ftrst  provision  was  for  liquidating  the  debts  of  the  old  Corporation. 
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Next  after  that,  by  the  ISlst  section  it  was  provided  that  the  borough  T.  T.  1844. 

fund,  which  was  composed  of  the  property  of  the  old  Corporation,  after  Queen'sBench. 

discharging  the  debts  was  to  be  vested  for  certain  purposes  enumerated  humphbts 
therein,  and  in  a  certain  order.     Now,  I  should  say,  in  the  absence  of  a  ^' 

THE  CORFO** 

specific  contract  to  the  contrary,  the  whole  of  the  Corporation  property 
is  made  liable  in  express  terms  to  the  particular  expenses  to  be  incurred    Qp  dublin. 
in  carrying  out  the  Act.     It  is  conceded  that  nothing  can  be  made  liable 
to  make  good  the  demand  of  the  plaintiff  except  the  property  of  tha 
Corporation.     If  the  plaintiff  were  allowed  to  proceed  with  the  present 
action,  the  effect  would  be  to  give  him  the  benefit  of  a  judgment  against 
the  whole  property  of  the  Corporation.     What  would  be  the  necessary 
consequence  of  that?     Why,  the  arrangement  of   the   131st  section 
would  be  interfered  with,  and  it  would  give  the  plaintiff  a  preference 
over  all  other  demands,  which,  by  the   13l8t  section  were  intended  to 
have  priority  over  him.     Now,  I  think  we  ought  to  be  careful  b^ore  we 
give  a  construction  of  that  effect  against  the  arrangement  of  the  Act. 
It  was  not  intended  to  leave  the  party  without  a  remedy  or  means  of 
enforcing  his  right  in  the  order  the   Act  required;  therefore,  by  the 
66th  section  a  mode  is  pointed  out  by  which  rights  are  to  be  enforced. 
That  section  points  out  the  proper  officer,  who  is  the  person  to  carry  into 
execution  the  provisions  of  the  statute  with  regard  to  those  lists  and 
other  expenses.     It  is  said,  that  this  is  not  like  the  case  of  arbitrators  ; 
perhaps  it  is  not,  but  it  is  a  statutable  mode  which  the  Act  of  Parlia- 
ment has  pointed  out,  and  the  means  to  carry  it  into  effect.     It  is  like 
the  case  of  officers  who  have  been  superseded  by  the  existing  Corpora- 
tion, bat  who  are  entitled  to  compensation  ;  and  the  way  to  obtain  that 
is,  by  applying  to  the  Court  of  Queen's  Bench.     It  appears,  therefore, 
that  the  Legislature,  in  providing  for  the  substitution  of  a  new  Corporation 
instead  of  an  old  one,  intended  that  a  mode  should  be  pursued  by  per- 
sons in  a  certain  way  for  carrying  these  provisions  into  execution.     The 
Act  was  passed  before  the  plaintiff  did  the  work,  and  he  was  aware  how 
the  Act  provided  for  the  payment  of  his  charge,  and  must  have  contem- 
plated that  mode  of  payment  which  the  Legislature  intended.     I  say, 
therefore,   under   these    two  sections,  primd  Jade  there   is   a   course 
which    the   party  making   a   claim   against   the   Corporation   ought  to 
pursue;  and  not  having  done  so,  he  is  not  entitled  to  sue  the  Corpo- 
ration in  indebitatus  asBumpsit,  and  thereby  to  entitle  himself  to  a  judg- 
ment, which  would  so  far  frustrate  the  provisions  of  the  statute  with 
r^rd  to  the  new  arrangement  for  the  application  of  the  debts.     But 
then  it  is  said  that  this  is  a  particular  contract  entered  into  by  the  Town- 
clerks  acting  on  behalf  of  the  Coporation ;  and  that  by  reason  of  that 
special  contract  they  were  bound  to  have  paid  the  amount  of  all  the 
expenses  of  the  plaintiff;  and  that  they  have  thereby  incurred  a  particular 
liability.      A  case  has  been  cited  to  show  that  a  Corporation  may  be 
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T.  T.  1844.    made  liable  in  indebitatus  assumpsit  for  work  and  labour,  or  on  a  contract, 

QueenVBench,    although  not  under  seal ;  but  there  was  this  material  diflerence  in  thai 

HUMPHRYS     case   from   the   present; — there   was  no  statutable  provision   by  which 

^'  the  Legislature  pointed  out  the  mode  by  which  the  Corporation  was  to 

be  bound.     I  believe  this  is  the  general  opinion  of  the  Court,  that  there 

OF   DUBLIN.    ^^  "^  sufficient  evidence  of   any  independent  contract  having  been 

entered  into  by  the  Corporation.     The  Corporation  did  not  enter  into 

it  in  writing,  much  less  by  an  instrument  under  seal ;  all  that  took  place 

was  by  parol  between  Archer  and  Dickinson  and  the  plaintiff.     I  therefore 

concur  in  thinking  that  the  Judge  was  right  in  nonsuiting  the  plaintiff. 

Burton,  J. 

I  concur  in  opinion  with  my  Lord  Chief  Justice.  The  decisions 
referred  to  as  to  the  liabilities  of  Corporations,  where  there  has  been  no 
deed  under  seal,  have  not  established  that  in  all  cases  where  work  is  done, 
of  which  the  Corporation  have  had  the  benefit,  they  stand  in  the  position 
of  an  individual ;  with  respect  to  whom,  when  the  work  is  done,  the  lav 
implies  a  promise  to  pay  for  it.  That  can  only  be  done  by  the  Legisla- 
ture, and  therefore,  as  this  case  does  not  come  within  those  decisions, 
we  are  to  see  whether  it  comes  within  the  principle  of  those  cases.  This 
case  is  mainly  distinguishable  from  the  others  in  this  instance,  that  there 
was  a  Corporation  in  existence  made  the  subject  of  express  legislative 
enactment.  It  was  not  dissolved,  but  many  new  provisions  were  intro- 
duced, and  the  Act  has  taken  into  consideration  the  mode  in  which  those 
provisions  were  to  be  carried  into  effect.  By  the  56th  section,  in  con- 
nection with  which  the  13l8t  section  may  be  also  taken  into  consideration 
there  is  a  special  provision  meeting  this  very  case,  and  the  expenses  are 
provided  for  in  a  certain  way.  Now,  what  has  the  plaintiff  done  to  bring 
himself  within  those  provisions  ?  He  has  entered  into  an  agreement  to 
do  what  the  Act  has  specified  to  be  done.  The  Town-clerks  told  him 
they  were  not  liable ;  and  he  says  who  is  to  pay  ?  they  say,  the  Act  pro- 
vides for  that,  and  you  are  to  resort  to  it,  and  you  will  have  the  benefit 
of  it,  and  with  that  knowledge  he  enters  into  the  agreement. 

I  cannot,  therefore,  say  that  this  was  such  a  contract  with  the  Corpo- 
ration, as  would  render  them  liable  to  this  action. 

Crampton,  J. 

1  entirely  agree  with  my  Brethren.  The  question  here  is,  was  the 
nonsuit  right  ?  It  is  an  action  of  the  first  impression.  If  the  statuteable 
duty  of  printing  those  lists  had  been  thrown  on  the  Corporation,  then  it 
might  be  some  ground  for  this  action.  But  the  Act  say^,  the  Town-clerk 
shall  have  the  lists  made  out,  and  the  Act  provides  a  fund  for  the  in- 
demnity of  the  Town-clerk,  and  the  Corporation  have  nothing  to  do 
with  it.     The  Town-clerk  was  discharging  a  statuteable  duty,  and  being 
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bound  under  the  Act,  he  dealt  with  the  plaintiflf  without  any  authority  X.  X.  1844. 
from  the  Corporation  ;  so  that  directly  or  indirectly,  the  Corporation  have  Queen  tBench 
nothing  to  do  with  these  proceedings.  But  it  is  said,  these  lists  were  uumpurts 
made  for  the  benefit  of  the  Corporation  ;  that  may  be,  but  they  are  made,  v. 

not  by  the  order,  authority  or  sanction  of  the  Corporation,  but  by  the  the  corpo 
order  of  the  Town-clerk.  The  Town  clerks  take  care  to  protect  them- 
selves from  any  personal  liability,  and  agree  that  the  plaintiff  shall  look 
to  the  future  Corporation  under  the  Municipal  Act.  The  plaintiff  claims 
compensation  for  work  done  as  upon  a  general  contract ;  but  there  is  no 
evidence  of  any  such  contract ;  nor  can  such  a  contract  be  implied 
from  the  plaintiff's  dealing  with  the  Town-clerks  ?  An  action  at  law  was 
not  the  course  plaintiff  should  have  followed  ;  there  was  a  specific  remedy 
pointed  out  for  him  by  the  Act,  which  he  chooses  to  pass  by.  Other 
claimants  came  before  the  Town  Council  and  got  their  claims  allowed, 
but  the  plaintiff  was  not  satisfied  with  the  arbitration  of  the  Council,  and 
he  comes  by  way  of  appeal  here,  looking  for  a  remedy  which  the  law 
does  not  allow.  The  former  Corporation  were  proprietors  of  the  Cor« 
porate  property,  the  present  Coporatton  are  only  trustees. 


Perbin,  J. 

Our  decision  does  not  contravene  any  case  cited.  We  cannot  imply  a 
general  contract  for  work  and  labour.  I  concur,  therefore,  in  the  judg- 
ment of  the  Court. 

Cause  allowed  with  costs. 
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Queen' sBench, 


June  10. 


Lessee  of  FRANCIS  WHITE  v.  ROBERT  WHITE. 


A.beiDgioar-  EJECTMENT  on  the  title  tried  before  Pennefather,  B.»  at  the  Cavair 
landlord^  b/*'  Summer  Assizes  of  1 843.  In  support  of  his  title  the  lessor  of  the  plain- 
who  had  dis-  tiff  offered  in  evidence  a  deed  bearing  date  the  26th  of  October  1842, 
goods  for  such  made  between  Robert  White  of  the  one  part  and  Francis  White  of  the 
d"d*"xecuted  ^^^^^  P**^*'  which,  after  reciting  that  by  lease  of  the  17th  of  July  1840, 
between  them,  Francis  White  had  demised  certain  premises  to  Robert  White  for  a 
nessed^thaTb  ^®'™  ^^  eighteen  years,  and  that  Robert  White  being  indebted  to 
consideration  Francis  White  in  £920  for  two  years*  rent  and  arrears,  he  (Francis)  had 
and  discharg-  distrained  the  goods,  stock,  machinery  and  utensils  on  said  lands,  amount- 
ing A.  from  jng  in  value  to  £500,  for  non-payment  thereof,  and  that  Robert 
the  payment  of  ®  .  ^  ^ 
such    arrears,  being  unable  to  discharge  those  arrears,  proposed  in  consideration  of 

tion*of*  fiv"  F™"<^'8  foregoing  and  releasing  him  from  the  said  balance  and  arrears 

shiUings,   A.  of  rent,  and  for  the  considerations  thereainfter  mentioned,  to  surrender 

snrrendered  to  ^^  Francis   the  said  recited  lease  of  the  17th  of  July  1840,   together 

B.    the    said  with  the  lands  and    premises   thereby   demised,  together  with  all  the 

premises    for  ,                                 ,                      . 

the  remainder  Stock,  implements,  machinery,  utensils  and  goods  of  every  description  so 

•  od^^°d  ""*^®^  seizure,  and  in  or  upon  or  belonging  to  said  premises  so  distrained, 

also  the  goods  witnessed^  that  in   consideration   of  Francis  White  releasing  and  dis- 

dUtr^ne^^^ro  charging  Robert  White  from  the  payment  of  the  said  sum  of  £920, 

bold  the  same  being  the  amount  of  the  balance  of  the  arrears  of  rent  so   due   by 

proper  goods  Robert   to  Francis,  and  in  consideration  of  five  shiUings,  Robert  as- 

and   ch*^^s  gjgngd  ^nd  surrendered  to  Francis  the  said  premises,  to  hold  for  the 

in     an  eject-  remainder  of  the  term  unexpired ;  and  also  the  goods  and  chattels  so  dis- 

Ude  that  such  ^f&'>i^®<^>  ^^  ^^'^^  ^^®  same  as  his  own  proper  goods  and  chattels  for  ever. 

deed  only  re-  This  deed  bore  a  thirty-five  shilling  stamp,  and  also  an  additional  one 

reader  stamp,  of  twenty-five  shillings  for  an  extra  number  of  words. 

and  that  an  ad  Counsel  for  the  defendant  objected  to  the  reception  of  this  deed  in 

valorem     duty  •'                                    ^ 

OD  the  sale  of  evidence,  as  being  insufficiently  stamped,  and  contended  that  it  should 

not  ^*e<^8a^  ^*^®  contained  a  further  stamp  to  cover  the  assignment  of  the  chattels. 

to    render    it  Xhe  learned  Judge,  however,  admitted  the  evidence,  and  directed  the 

de™ce'\n^tii^t  Ju^'y  t<>  find  for  the  plaintiff. 

particular  ^  conditional  order  having  been  obtained  to  set  aside  this  verdict  and 

•etion.  .                     ^^ 
to  enter  a  nonsuit- 
Mr.  John  Brooke^  Q.  C,    with    whom   was   Mr.  SprotUe^  showed 
cause. 

Assuming  this  stamp  to  be  necessary ;  if  the  deed  were  bad  as  to  the  chat- 
tels, that  would  not  vitiate  the  surrender  of  the  land  ;  a  deed  may  be  well 
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stamped  as  to  part,  and  bad  as  to  the  remainder :  Rex  v.  Reeks  (a) ;  Powell  T.  T.  1 844. 
T.  Edmunds  (b)  ;  Grey  v.  Smith  (c) ;  Evans  v.  Pratt  (d) ;  in  that  case  it  Que^^'Beneh. 
was  held,  that  where  a  paper  was  produced  bearing  a  stamp,  which  had 
been  affixed  to  it  for  the  purposes  of  the  action,  that  the  circumstance  of 
the  same  paper  having  upon  it  another  agreement,  which  had  previously 
been  carried  into  effect,  and  to  which  the  stamp  was  never  intended  to 
apply,  did  not  render  it  inadmissible.  Here  the  action  has  nothing  to  do 
with  the  sale  of  the  goods,  we  are  merely  proceeding  on  the  surrender  ; 
and  the  deed  is  properly  stamped  for  a  surrender  of  the  lands,  thirty-five 
shilliogs  being  the  necessary  amount  under  the  Stamp  Act,  and  twenty- 
five  shillings  for  additional  words. 

This  however,  does  not  amount  to  such  a  sale  of  goods,  under  the 
statute,  as  to  make  the  deed  liable  to  a  stamp.  The  55  G.  3,  c.  1 84,  Eng.^ 
which  has  been  embodied  into  the  late  statute  of  5  &  6  Vtc.  c.  82,  and 
under  which  this  case  comes,  in  the  schedule  p.  1,  tit.  Conveyance 
uses  the  words  "  upon  the  sale  of  any  lands  tenements  or  other  pro- 
perty ;"  here  there  was  no  regular  sale ;  the  plaintiff  was  landlord,  and 
the  goods  at  the  time  were  not  the  property  of  the  tenant,  but  of 
the  landlord  ;  they  were  in  gremio  legis ;  there  was  no  money  paid, 
and  to  bring  it  within  the  meaning  of  the  Act  it  must  be  a  money  sale  : 
Warren  v.  Howe  («) ;  Belcher  v.  Sikes  (f) ;  Denn  d.  Manifold  v. 
Diamond  {g)\  Blandy  v.  Herbert  (h);  Massey  v.  Nanney{i),  The 
deed  was  for  a  surrender  of  the  lands,  and  was  merely  offered  in  evidence 
to  prove  that  surrender :  Doe  d.  Copley  v.  Day  {k) ;  Perry  v.  Bouchier  (/). 


Mr.  MaJQTy  Q.  C,  and  Mr.  Sheil^  Q.  C,  conira, — If  such  a  deed  as 
the  present  can  be  given  in  evidence  numerous  frauds  will  follow.  This 
is  a  deed  of  surrender,  and  operates  also  as  an  assignment  of  chattels ;  it 
admits  that  the  property  was  vested  in  the  defendant,  so  that  puts  an  end 
to  the  argument  of  its  being  in  gremio  legis.  It  is  contended  on  the 
other  side,  that  because  the  expression  *'  sale "  is  used  in  the  Act  of 
Parliament,  and  here  because  no  money  passed,  the  present  case  is  not 
within  the  Act.  But  the  deed  is  a  surrender  of  a  lease,  and  it  b  also  a 
conveyance  of  certain  property^  and  therefore  requires  two  stamps: 
Corder  v.   Draheford  (m) ;  Clayton   v.   Burtenshaw  (n) ;  Shipton  v. 


(a)  3  Ld.  Raym.  H45. 
(c)  1  Camp.  387. 
{e)  3B.&C.381. 
(|r)  4  6.  &  C.  343. 
(0  4  Soott,  368. 
(0  4  Camp.  80. 


(6)  13  East,  6. 
(d)  4  Soott,  N.  B.  378. 
(/)  0B.&C.3S4. 
(A)  9B.&C.d96. 
(k)  13  East,  341. 
(m)  3  Taunt.  381. 


(n)  6  3.  &C.41. 


Digitized  by 


Google 


52  CASES  AT  LAW. 

T.  T.  1844.    7%orn/on  (a).— .[Perrin.  J.     Here  the  goods  might  pass  without  the 

i^nt^^BcnrJi,    ^^^^j  gj  j,||.  ^^y|  if  recited  by  the  deed  I  apprehend  the  stamp  ia  essential:]— 

i.e#ww  Lessee    Boothe  v,   M*Gow(m(b);    Lessee   Murphy   v.    Connolly   and 

WHITE  '     V 

others  (c).     If  this  were  an  action  for  fixtures  the  deed  would  require 
wntTE.,        ^  stamp  for  that  purpose ;  a  mere  agreement   for  a  sale   of  goods  is 
exempt  from  stamp  duty ;  but  if  the  agreement  be  under  seal,  it  must 
hive  a  stamp :   Wick  v.  Hodgson  (d). 

Mr.  Sproule  in  reply The  56  G,  3,c.56,  under  title  "conveyance," 

liJtd  a  provision  that  where  two  matters  were  conveyed  by  one  instru- 
ii^ent,  they  required  two  stamps,  but  that  requisite  is  not  in  the  recent 
Stamp  Act,  5  &  6  Vic.  c.  82.  No  fraud  can  be  intended  here  ;  for  this 
Rtamp  could  never  be  used  as  evidence  of  a  conveyance  of  goods,  be- 
rAuse  it  is  too  small  for  that  purpose.  Whether  the  goods  passed  or  not 
niider  this  deed,  there  was  a  proper  surrender  stamp:  Doe  d.  Hart' 
K'i'ight  V.  Fereday{e)\  it  was  there  held  that  a  deed  conveying  certain 
Ittiids  in  trust,  and  also  containing  a  declaration  of  a  similar  trust  with 
respect  to  Government  stock,  was  not  to  be  considered  two  deeds  under 
the  Stamp  Act,  and  that  one  stamp  was  sufficient. 

Pennefather,  C.  J. 

The  subject  matter  upon  which  the  present  action  is  grounded  is  a 
surrender.  The  defendant  by  the  same  deed  made  a  surrender  in  point 
of  law  of  the  interest  in  the  land,  and  he  also  by  the  same  deed  made  a 
,  sale  of  goods  and  chattels  under  distress.     Taking  the  case  as  strongly 

\kA  possible  against  the  lessor  of  the  plaintiff,  upon  that  sale  an  ad  valorem 
duty  was  payable,  and  a  duty  was  also  payable  on  the  surrender,  and 
the  deed  bore  a  stamp  sufficient  to  cover  the  surrender,  but  not  sufficient 
to  cover  the  ad  valorem  duty  on  the  sale  of  the  goods. 

The  case  of  the  defendant  has  no  merits,  for  the  present  action  is  an 
ejectment  on  the  title  brought  by  the  plaintiff  against  the  defendant,  to 
make  him  execute  so  much  of  this  deed  so  as  to  effectuate  the  surrender, 
and  for  that  a  sufficient  duty  has  been  paid  ;  and  althongh  there  is  contained 
m  the  same  deed,  connected  more  or  less  with  the  same  transaction,  a 
sale  of  goods,  yet  it  is  not  necessary,  for  the  purposes  of  this  action,  to 
show  that  ihe  tid  valorem  duty  on  the  sale  of  those  goods  has  been  paid ;  the 
case  in  4  Perry  Sf  Davison  is  quite  an  authority  in  point  with  the  present, 
and  Lord  Denman  there  says,  "  We  find  no  provision  in  the  Act  except 
'*  in  cases  of  conveyance  by  way  of  sale,  that  when  a  deed  operates  on 

(a)  9  Ad.  &  El.  SU.  (*)  4  Ir.  Law  Rep.  188  ;  S.  C,  L.  &  T.  273. 

(c)  6  Ir.  Law  Rep.  116.  (d)  12  Moo.  213. 

(€)  4  P.  &  Dav.  287;  S.  C.  12,  A.  &  E.  23. 
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<'seTeral  subject  matten  in  several  ways,  it  shall  have  several  8tam|)Sy  and 
^  ID  the  absence  of  any  such  provision,  we  think  that  one  stamp  is  suffi- 
«  dent."  If,  therefore,  there  was  a  sufficient  stamp  for  the  purposes  for 
which  the  deed  was  produced,  it  is  enough.  The  case  in  13  Eoitf  I 
think  also  bears  upon  the  point,  but  not  so  strongly  as  the  case  in  Perry 
and  Davuofu  For  these  reasons,  I  am  of  opinion,  that  the  cause  shown 
should  be  allowed. 


BUBTON,  J. 

I  have  felt  some  doubt  is  this  case,  and  ,my  mind  is  not  altogether 
free  from  it ;  but  looking  at  the  case  in  a  general  point  of  view,  I  think 
the  decision  of  my  Lord  Chief  Justice  the  most  reasonable  course. 

The  plaintiff  takes  a  surrender  of  the  lands,  and  as  a  consideration 
for  that,  be  takes  the  goods  which  he  had  distrained,  which  comes  nearly 
to  1  sale  of  them  although  not  in  terms  so  expressed,  and  he  releases  the 
defendant  from  all  further  demands.  As  to  the  surrender  itself,  for  that 
there  is  a  proper  stamp  ;  but  then  it  is  said,  that  in  addition  to  this,  there 
is  what  amounts  to  a  sale  of  goods  to  a  landlord  by  his  tenant,  and  that 
being  a  sale  of  goods  there  ought  to  be  a  stamp  for  that ;  it  is  in  effect  said, 
that  there  is  in  one  deed  what  is  subject  to  two  stamps,  and  that  one  stamp 
is  not  sufficient,  because  with  respect  to  the  sale,  if  that  be  a  sale,  it  would 
not  be  good  without  a  stamp.  If  there  are  two  deeds  they  are  for  two 
different  purposes  ;  one  for  the  sale  of  goods,  the  other  for  the  surrender 
of  knds:  therefore,  for  this  reason  each  ought  to  have  a  stamp,  when  that 
particular  jMfft  of  the  deed  is  sued  on,  otherwise  not.  When  the  surren- 
der is  sought  to  be  carried  into  effect,  there  is  no  reason  why  that  part  of 
the  deed  should  be  taken  into  consideration  which  includes  the  sale,  if  it 
do  amount  to  a  sale,  of  the  goods ;  it  therefore  appears  to  me,  the  most 
reasonable  decision  which  has  been  suggested  by  my  Lord  Chief  Justice, 
that  one  stamp  is  sufficient. 

Cbampton,  J. 

I  have  had  a  great  deal  of  difficulty  in  coming  to  a  conclusion  in  this 
case.  If  I  were  at  liberty  to  consider  the  doctrine  laid  down  in  4  Perry 
and  Damsony  287,  as  applicable  to  this  case,  it  would  rule  the  ques- 
tion, but  I  have  some  difficulty  about  that.  There  is  something  very 
peculiar  in  the  present  case.  May  not  this  instrument  be  taken  as  a 
surrender  of  the  lands  with  some  property  then  on  the  premises, — the 
consideration  being  a  release  of  the  rent  due  ?  It  is  all  one  transaction ; 
that  makes  the  difficulty  of  the  case ;  but  I  am  disposed  to  think  there  is 
t  good  deal  in  the  distinction  suggested  between  a  sale  within  the  statute, 
tod  soch  a  transaction  as  the  pr^ent.  This  is  not  a  bargain  and  sale  ;  it 
is  not  a  bargain  by  one  person  and  a  sale  by  the  other.    It  is  more  like  the 
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«ase  of  a  ibutual  release,  made  to  determiDe  the  relation  of  landlord 
and  tenant;  the  landlord  says,  I  will  release  the  rent,  and  the  tenant  sajs, 
I  will  give  up  the  land  and  the  stock  as  a  consideration  for  the  release  of 
the  rent.  Now,  the  instrument  it  is  agreed  had  a  sufficient  stamp  for  the 
purposes  of  the  surrender,  and  a  surrender  requires  a  higher  stamp  than 
a  release ;  and  feeling  a  difficulty  about  that  doctrine  in  the  case  from 
4  Per.  Sf  Dav^y  I  would  rather  rest  my  opinion  on  the  peculiarit  j  of  the 
present  transaction,  as  not  amounting  to  a  sale  under  the  Stamp  Act,  but 
as  a  releasing  of  the  rights  of  landlord  and  tenant. 

Perbin,  J. 

That  is  my  view  of  the  matter.     This  is  not  the  case  of  a  sale  where 
you  are  to  measure  it  by  the  stamp  duties. 

Allow  cause  shown  with  costs. 


Ex^cutnrVf 
pldntiffn   in 
/or*    fficias^ 
prior  to  ibe 
p^Ming  or3  & 
4  Tir.,  c.  105, 
caDDDt  be  held 
liable  for  cost« 

meat  \a  giT€ii 
agfttUBt  taem* 


WILLIAM  FARRAN,  in  Error, 

v. 

JOHN  BERESFORD  and  CATHERINE  OTTIWELL, 

Executor  and  Executrix  of  HENRY  OTTIWELL,  deceased. 

Mr.  Richard  Armstrong  moved  to  have  judgment  obtuned  in  this 
case  by  the  plaintiff  in  error  entered  up  against  the  defendant  in  error, 
ATith  costs.  The  action  had  been  originally  commenced  in  this  Court  by 
the  defendants  in  error,  as  executors  of  Henry  Ottiwell,  against  the 
plaintiff  in  error  on  a  9cire  faciatf  and  judgment  had  been  obtained 
thereon  against  the  plaintiff  in  error,  from  which  judgment  a  writ  of 
error  had  been  brought  into  the  Exchequer  Chamber,  and  that  Court 
affirmed  the  judgment  of  the  Court  of  Queen's  Bench ;  and  on  this 
judgment  a  writ  of  error  was  brought  to  the  House  of  Lords,  when 
the  judgment  of  the  Court  of  Exchequer  Chamber  was  reversed  (a). 
The  plaintiff  in  error  is  therefore  now  entitled  to  have  judgment  entered 
in  his  favour  in  this  Court,  but  the  officer  has  refused  to  enter  the  judg- 
ment with  costs. 

The  question  raised  here  is,  can  executors  plaintiflb  in  scire  Jacku 
be  made  liable  for  costs?     The  first  statute  that  gave  executors  costs 


(a)  Farran  t.  OtdtDelly  6  Ir.  Law  Rep.  487. 
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is  the  6  Edw.  1,  but  that  statute  oulj  applied  where  damages  were 
gireo,  aod  in  the  action  of  scire  facias  no  damages  are  given.  Then 
came  the  Act  9  W.  3,  c.  10,  s.  3— [Cbampton,  J.  Was  the  case 
of  demurrer  provided  for  by  that  statute?] — The  4  Geo.  1,  c  13, 
provides  for  cases  of  demurrer.  That  3rd  section  of  9  W.  3,  c.  10, 
is  copied  from  the  5th  section  of  8  &  9  ^.  3,  c.  1 1  (the  analogous 
English  Act) ;  and  it  exempts  executors,  whether  pUnntiSs  or  defendants, 
from  its  provisions.  ThfO  5th  section  of  the  Irish  Act  narrows  the  cases 
to  those  where  the  executor  is  a  defendant.  In  Dwanris  on  Statutes^ 
p.  702,  it  is  said,  <^  The  words  of  a  statute  are  to  be  taken  in  their 
ordioarj  and  familiar  signification  and  import,  and  regard  is  to  be  had 
to  their  general  and  popular  use.''  The  Act  of  Parliament  says,  **  any 
person  or  persons ;"  how  can  the  Court  say  any  person  or  persons  except 
executors  ?  Glover  v.  Nagle  (a)  will  be  relied  on  by  the  other  side,  but 
the  impression  of  Chief  Justice  Doherty  in  that  case  was  wrong :  Wil- 
kiiuon  V.  Edwards  (&). 


T.  T.  1844. 
Queen*  9Bench, 

FAESAV 

«. 

OTTIWELIm 


Mr.  /.  Brooke^  Q.  C,  contra. — This  motion  is  confessedly  for  the 
purpose  of  altering  what  is  the  settled  practice  in  this  country  as 
stated  in  Glover  v.  Nagle^  and  that  it  is  so,  is  evidenced  by  the  fact 
that  the  officer  of  the  Court  refused  to  enter  judgment  with  costs.  It  is 
said,  there  b  a  difference  between  the  Irish  and  English  Acts.  Up  to  the 
23  Hen.  8^  c  15,  a  plaintiff  executor  was  not  liable  to  costs:  2  Tidd^s 
Prae.  978.  The  Irish  sUtute  10  Car.  1,  is  simihur.  The  4  Geo.  1,  c.  13, 
is  merely  a  declaratory  Act  to  the  9  W.  3,  c.  10.  This  Court  cannot 
modify  or  alter  the  judgment  of  the  House  of  Lords  (c). 


Pehhsfathsb,  C.  J. 

This  was  a  motion  to  extend  an  order  of  the  lOth  of  July,  by  in- 
serting the  words  *<  with  costs,"  for  the  defendant.  The  Court  are  of 
opinion  tbat»  thovgfa  the  case  is  one  of  a  good  deal  of  obscurity,  yet, 
their  safest  way  is  not  to  make  any  ordor  on  the  present  application. 
The  action  was  on  a  scire  Jacias  issued  by  executors,  and  the  question 
raised  was  as  to  their  liability  to  costs.  That  is  a  question  which  might 
be  raised  upon  the  record,  and  this  is  a  reason  why  the  Court  will  not 
interfere  with  the  established  practice.  We  would  rather  not  interfere 
on  a  motion  in  a  case  of  doubt,  but  leave  the  party  to  proceed  as  he 
may  be  advised.  There  is  also  this  difficulty  ;  we  could  not  accede  to 
the  present  motion  without  overruling  the  decision  of  the  Court  of 
Common  Pleas  in  Glover  v.  Nagle*  There  is,  therefore,  a  direct  de- 
cision against  the  motion,  on  argument,  as  well  as  the  established  practice 


June  19. 


(a)  3  Ir.  Law  Bep.  21. 

(c)  Ld.  Baym.  10. 


(6)  I  Soott,  174. 
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T.  T.  1844.  prevailiDg  in  this  coutttry  from  the  9  W.  3,  until  the  passing  of  Pigot's 
Queen^iBench.  j^qi — a  universal  practice  of  nearly  150  years.  Unless  the  case  were  as 
FARHAN  pluD  as  day»  the  Court  would  not  interfere  under  such  circumstances, 
when  the  party  has  an  opportunity  of  trying  the  question  in  another  way. 
Besides,  there  is  no  chance  of  the  point  recurring  since  Pigot's  Act,  at 
least  it  would  be  very  rare*  Though  there  is  not  an  identity  of  expres- 
sion in  the  English  and  Irish  Acts  on  this  subject,  yet,  there  is  a  cor- 
respondence in  princi{>le,  and  the  construction  should  be  one  and  the  same. 
The  Court,  therefore,  will  make  no  rule  on  the  present  motion. 

No  rule. 


June  11. 

A  declaration 
by  ih«  bye 
must  be  filed 
in  Term,  and 
a  copy  of  it 
•erred  on  the 
opposite  party 
in  the  Term  in 
which  H  is 
filed. 


HUNT  V.  LANE. 

A  BSCLABATiON  in  chief  in  trespass  had  been  filed  in  last  Easter  Term, 
and  in  the  ensuing  Vacation  the  pUintiff  filed  a  declaration  by  the  bye 
against  the  defendant,  and  served  notice  thereof,  but  did  not  deliver  any 
attested  copy  until  the  following  Term. 

Mr.  J.  F.  Townsend  moved  that  this  declaration  by  the  bye  be  taken 
off  the  file  for  irregularity.  This  declaration  by  the  bye  b  irregular 
on  two  grounds ;  first,  as  it  was  not  filed  in  Term :  Talbot  v.  Smiths 
wick  (a) ;  and  secondly,  an  attested  copy  should  have  been  served  in  the 
Term  in  which  it  wa^  filed :  Moore  and  Lowfy*$  RuUm^  67. 


Mr.  Sherlockf  contra. — According  to  the  practice  of  this  Court  the 
plaintiff  may,  in  the  Vacation,  file  a  ^ecUration  by  the  bye :  1  JPerg* 
Prac.  219. 

Per  Curiam. 

The  declaration  is  entitled  as  of  last  Term,  and  the  copy  was  not 
served  until  this  Term ;  it  is  therefore  irregular,  and  must  be  set  aside. 

Let  the  declaration  be  set  aside  without  costs. 

(o)  Batty,  162. 


Digitized  by 


Google 


CASES  AT  LAW.  57 


T.  T.  1844. 
Que9n*tBench» 


THE  QUEEN  at  the  relation  of  MICHAEL  STAUNTON, 

SIR  EDWARD  RICHARD  BOROUGH.  il^^l 

JtmelS. 

Quo  WABRAHTO. — The  information,  after  reciting  the  Act  26  G.  3,  By  the    Act 

c  19,  /**•,  whereby  the  Balkst  Corporation  of  the  city  of  Dublin  was  ^j^^y '  'ooniti- 

constituted,  averred  ''that  for  sixty  years  last  past  there  had  been  in  the  tating the Bai- 

city  of  Dublin,  to  wit,"  &C.,  *'one  body  corporate  and  politic  in  deed,  tionof  DabliD, 

<*^tand  name,  having  perpetual  succession,  and  called  and  known  by  ^    0^7    of 

"  the  name  of  the  Corporation  for  preserving  and  improving  the  port  of  Bablin  for  the 

*<  Dublin ;  and  that  for  and  during  all  the  time  aforesaid  there  had  been,  weKap]x>iDted 

<<or  ought  to  have  been,  twenty-three  members  of  the  said  Corporation,  ?^'''^^{?|^ 

"it,"  &c     It  then  stated  that  ''the  office  of  one  of  the  members  of  the  TheMonioipal 

"lud  Corporation  was  then,  and  for  and  during  all  the  time  aforesaid  y^^  ^^  ^^^^ 

"had  been  a  public  office,  and  a  place  of  great  trust,  authority  and  pre-  though  it  aiten 

"  eminence  within  the  said  city,  touching  the  rule  and  government  of  the  appoiotment  of 

"lud  port  and  harbour  and  the  river  of  Dublin,  and  the  improvement  ^^e  SherUL 

"and  security  thereof,  and  the  regulation  and  good  order  of  the  shipping  his  right  to  be 

"therein,  and  resorting  and  trading  thereto;  and  touching  the  imposing  f^^^^^i^jL^ 

"and  levying  of  certain  rates,  charges  and  duties  upon  all  ships  and  other  Board.    Sooh 

"vessels,  and  on  the  goods  and  cargoes,  and  on  the  owners  and  masters  ^f^^    ^    ^ 

"  thereof,  coming  into  and  trading  to  the  said  port,  harbour  and  river,  ^^^^  ^  ^^^ 

"and  touching  the  making  of  bye  laws,  rules  and  orders  for  the  purposes  holdi  thei 


"aforesaid;  and  also  touching  the  trial  of  certain  offences  against  the   ^^g^^J^^ 
"said  Act,  and  the  imposing  and  levying  of  fines  and  penalties  there-   formerly  had. 
"  under,  to  wit,  at,"  &c.  It  then  averred  the  exercise  of  the  office  by  the 
defendant  without  any  lawful  appointment,  authority,  direction  or  rightful 
title,  &C.,  and  the  defendant's  claim  to  use  and  enjoy  the  said  office,  and 
all  the  rights,  &c^  without  any  legal  warrant,  royal  grant,  &c* 

To  this  information  there  were  three  pleas.  The  first,  After 
admitUng  the  existence  of  the  office  described  in  the  information 
under  the  said  Act,  stated  that  it  was  by  the  said  statute  also 
enacted  (a),  that  the  Lord  Mayor  and  Sheriffii  of  the  city  of  Dublin 
for  the  time  being,  should  be  members  of  the  said  body  corporate 
and  politic,  to  wit,  at,  &c«;  that  by  a  certain  Act  of  Parliament  passed 
in  the  third  and  fourth  years  of  the  reign  of  our  Lady  the  now  Qqeen, 
entitled  "  An  Act  for  the  regulation  of  Municipal  Corporations  in  Ire- 
land,* it  was,  amongst  other  things,  enacted  (i),   "  That  in  the  year 

(a)  Sec  2.  (0  Sec.  160. 
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T.  T.  1844.   "following  the  year  in  which  that  Act  should  come  into  operation  in 
QueeH*»Bench.    « the  said  county  of  the  city  of  Dublin,  and  in  every  succeeding  year,  a 
THE  QUEEN    "  Sheriff  should  be  appointed  by  the  Lord  Lieutenant  of  Ireland  in  the 
v»  *'  same  manner  to  all  intents  and  purposes  as  the  Sheriff  of  any  county 

BOROUGH.  iCf^i  large  was  then  by  law  nominated  and  appointed,  to  wit,  at,"  &c.; 
and  the  plea  then  further  averred,  "  That  the  said  last-mentioned  Act 
"  did  come  into  operation  within  the  said  county  of  the  city  of  Dublin 
**  afterwards  and  before  the  filing  of  the  said  information,  to  wit,  on  the 
•<  10th  day  of  April  1841,  to  wit,  at,''  &c.:  «  And  that  afterwards,  and 
**  o^^*  the  year  following  th^  year  in  which  the  said  last-mentioned  Act 
<*  came  into  operation  in  the  said  county  of  the  city  of  Dublin,  and 
"before  the  filing  of  the  said  information,  to  wit,  on  the  lOth  of 
"  February  1842,  the  said  defendant  was  by  warrant  under  the  hand  of  his 
**  Excellency,  Thomas  Philip  Earl  De  Grey,  then  and  there  being  Lord 
"  Lieutenant  General  and  General  Governor  of  Ireland,  in  due  form  of 
*<  law  nominated  and  appointed  to  be  High-sheriff  of  the  county  of  the 
«  city  of  Dublin  during  her  Majesty's  pleasure ;  and  the  said  defendant 
**  was  then  and  there  required  to  take  the  custody  and  charge  of  the  said 
<<  county,  and  duly  to  perform  the  duties  of  Sheriff  thereof  during  her 
"  Majesty's  pleasure,  to  wit,  at,"  &c. :  <<  And  that  afterwards  and  before 
the  filing,"  &c  "to  wit,  on  the  12th  day  of  February  1842,  at,"  &c 
"  the  sud  defendant,  before  the  Right  Hon.  Maziere  Brady,  then  and 
"  there  being  Chief  Baron  of  her  Majesty's  Court  of  Exchequer  in  Ire- 
"  land,  in  due  form  of  law  took  and  subscribed  the  oath  by  law  required 
"  to  be  taken  by  the  High-sheriff  of  the  county  of  the  city  of  Dublin, 
"  and  then  and  there  became  and  was  such  Sheriff  of  the  said  county  of 
"  the  city  of  Dublin,  and  took  upon  himself  the  duties  of  the  said  office, 
"  and  used  and  exercised,  and  of  right  ought  to  use,  exercise  and  execute 
"the  same  from  thence  during  her  Majesty's  pleasure,  to  wit,  from  thence 
"  hitherto ;  and  by  reason  of  his  the  sud  defendant  so  being  such  Sheriff 
"  as  aforesaid,  he  the  said  defendant  for  and  during  all  the  time  in  the 
"  said  information  in  that  behalf  mentioned,  at  the  place  aforesaid,  had 
**  used  and  exercised,  and  still  doth  of  right  use,"  &c^  "  the  place  and 
«  office  of  one  of  the  members  of  the  said  Corporation  for  preserving  and 
« improving  the  port  of  Dublin ;  and  to  have,  use  and  enjoy  all  the  rights, 
"  liberties,  powers,  authorities,  privileges  and  franchises  to  the  said  place 
"  and  office  of  one  of  the  members  of  the  sud  CorpOTation  for  preserring 
"  and  improving  the  port  of  Dublin,  as  it  was  lawful  for  him  to  do  ;  wUh* 
"  out  thiSf  that  he  the  said  defendant  had,  during  all  or  any  part  of  the 
"  time,  as  the  said  information  mentioned,  usurped,  or  doth  usurp  the  said 
"  office,  or  the  rights,  liberties,  powers;  authorities,  privileges  and  fran- 
"  chises  thereof,  or  any  of  theiB,  upon  our  said  Lady  the  Queen,  in 
"  manner  and  form,"  &c.     Verification. 
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Tbe  second  plea  commeDced,  '<  And  for  a  further  plea  in  this  hehalf,  T.  T.  1844. 
**  by  leave  of  the  Court  here  for  this  purpose  first  had  and  obtained,  Qit^'iBeneh. 
**  according  to  the  form  of  the  statute  in  such  case  made  and  provided  ;**  the  qubxn 
ind  having  recited  the  Act  26  O.  3,  and  the  constitution  of  the  Ballast 
Corporation y  as  in  first  plea,  then  averred,  **  That  from  the  passing  of  said 
**  Act,  until  the  said  defendant  became  and  was  the  Sheriff  of  the  county 
"  of  tbe  city  of  Dublin,  in  manner  in  this  plea  theretofore  mentioned, 
**  tbe  Lord  Mayor  and  Sheriff  of  the  city  of  Dublin  for  the  time  being 
"  were,  and  of  right  should  be,  members  of  the  said  body  corporate  and 
**  politic,  to  wit)  at  the  place  aforesaid."  The  plea  then  stated  the  provi- 
fioDs  in  the  Municipal  Act,  for  the  appointment  of  Sheriff,  as  in  the  first 
plea,  and  went  on  thus :  *'  And  it  was  in  and  by  the  said  statute  further 
'<  enacted  (a),  that  from  and  after  the  time  when  the  same  should  come 
**  into  operation  in  any  borough  in  which  any  member  of  the  body  cor- 
**  porate,  or  any  person  elected  from  among  or  out  of  the  members  of 
"  8Qch  body  corporate,  or  any  person  elected  by  soch  body  corporate,  or 
**  a  particular  or  limited  number,  class  or  description  of  members  of  the 
(( body  corporate,  should  be  when  the  same  statute  should  come  into 
''operation,  trustee,  solely  or  jointly  with  any  other  trustee,  for  the 
« execution  of  any  Act  of  Parliament,  or  of  any  trust  other  than  any  act 
'*  or  trust  for  which  any  other  provision  was  thereinbefore  made ;  or  by 
"  any  statute,  charter,  bye-law  or  custom,  should  be  when  the  same  Act 
"  should  so  come  into  operation,  lawfully  appointed  to  or  authorised  to 
'^  exercise  any  powers,  duties  or  functions  whatsoever,  not  otherwise 
^  therein  provided  for,  and  the  continuance  of  which  were  not  inconsistent 
"with  the  provisions  of  the  same  Act ;  such  acts,  trusts,  powers,  duties 
''and  functions,  should,  after  the  same  Act  should  have  come  into 
*^  operation,  be  executed  by  the  person  who  should  thereafter  correspond 
"  in  office  with  the  person  by  whom  the  same  ought  to  be  executed, 
**  before  the  said  Act  should  have  come  into  operation.  And  it  was, 
**  in  and  by  the  said*Act  further  enacted  (6),  that  in  describing  any  person 
**  or  thing,  any  word  importing  the  singular  number  should  be  construed 
<*  to  mean  also,  several  persons  or  things  respectively,  unless  there  should 
'*  be  something  in  the  subject  or  context  repugnant  to  such  construction ; 
"  as  by  the  said  statute,  reference,"  &c.  It  then  stated  the  coming  into 
operation  of  the  Municipal  Act,  the  appointment  of  the  defendant  as 
Sheriff,  his  taking  the  oath  of  office,  and  proceeded,  **  And  the  said 
"  defendant  further  saith,  that  from  the  time  of  his  said  nomination  and 
"  appointment  as  such  High-sheriff,  and  his  taking  the  oath  as  such  as 
^  aforesaid,  he,  the  said  defendant,  became  and  was,  and  from  thence 
**  hitherto  hath  been,  and  still  is,  the  person  who  corresponds  in  office 
**  with  the  persons  who  filled  the  office  of  Sheriffs  of  the  city  of  Dublin, 


(a)  See.  117. 


H)  Sec.  315. 
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*'  before  the  said  last-meDtioned  Act  came  ioto  operatioD  in  the  said 
**  county  of  the  city  of  Dublin,  and  by  reason  thereof,  for  and  during 
**  all  the  time  in  the  said  information  in  that  behalf  mentioned,  he  had 
**  used,  &C.,  the  place  and  office  of  one  of  the  members  of  the  said  Cor- 
''poration  for  preserving  and  improving  the  said  port  of  Dublin,  &c, 
«'  without  thisy''  &c. 

The  third  plea  averred  the  same  matters  as  the  first,  only  in  a  more 
general  form.  The  nomination  of  Sir  Edward  Borough,  to  be  High- 
sheriff,  and  the  oath  taken  by  him  as  such  were  added. 

To  the  first  plea  the  following  causes  of  demurrer  were  assigned : — 
**  That  the  said  first  plea  was  uncertain  and  insensible,  as  it  alleged 
<<  that  by  the  Act  of  Parliament,  entitled  *  An  Act  for  the  Regula- 
*'  tion  of  Municipal  Corporations  in  Ireland,'  in  that  plea  mentioned,  it 
**  was  amongst  other  things  enacted,  that  in  the  year  following  the  year 
"  in  which  that  Act  should  come  into  operatioii  in  the  said  county  of 
**  the  city  of  Dublin,  and  in  every  succeeding  year,  a  Sheriff  should  be 
"  appointed  by  the  Lord  Lieutenant  of  Ireland,  in  the  same  manner  to 
**  all  intents  and  purposes  as  the  Sheriff  of  any  county  at  large  was  then 
**  by  law  nominated  and  appointed ;  but  did  not  in  any  manner  set 
<<  forth  or  show  that  a  Sheriff  should  be  so  appointed  in  the  county  of  the 
*<  city  of  Dublin,  or  in  any  or  what  particular  county,  or  in  what  manner 
**  such  Sheriff  should  be  appointed  ;  and  also,  that  the  said  first  plea  did 
'*  not  truly  or  sufficiently  set  forth  or  recite  the  sud  enactment  of  the 
''said  Act  of  Parliament  in  that  behalf;  and  that  the  said  plea  was 
''  inconsistent,  and  the  statements  therein  repugnant,  in  alleging  that  the 
**  said  last-mentioned  Act  of  Parliament  came  into  operation  within  the 
''  said  county  of  the  city  of  Dublin,  on  the  10th  day  of  April,  a.d.  1841, 
''and  that  on  the  10th  day  of  February,  a.d.  1842,  the  said  defendant 
"  was  in  manner  and  form  therein  mentioned,  appointed  to  be  the  High- 
"  sheriff  of  the  county  of  the  city  of  Dublin,  such  appointment  being  in 
"  said  plea  alleged  to  have  been  made  after  the  year  following  the  year 
"  in  which  the  said  last-mentioned  Act  came  into  operation,  withio  the 
"  said  county  of  the  city  of  Dublin ;  and  that  the  said  plea  averred 
"  the  exercise  of  the  office  of  one  of  the  members  of  the  Corporation 
"  for  preserving  and  improving  the  port  and  harbour  of  Dublin ;  and 
"did  not  set  forth  or  show,  or  deduce  any  legal  title  or  authority  to 
"assume,. or  any  provision  of  law  whereby  the  defendant  was  entitled 
"  to  have,  use  or  enjoy  such  place  or  office,  or  any  of  the  rights,  &C., 
"  thereto  belonging ;  and  that  it  did  not  set  forth  or  show  any 
"  statute,  charter  or  provision  of  law  whereby  the  said  defendant  could, 
"  of  right,  claim  as  such  Sheriff  of  the  county  of  the  city  of  Dublin,  to 
"be  one  of  the  members  of  the  said  Corporation  for  preserving  and 
"  improving,  &c.;  and  did  not  set  forth  or  show  any  election,  nomination, 
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"or  tppointment  of  the  said  defendant  to  the  said  place  and  office  of    T.  T.  1844. 

"  one  of  the  members  of  the  Corporation  for  preserving,  &c. ;  and  that  it    Q«^^^[«^|wcA. 

**  contMned  matter  of  inducement,  namelj,  that  in  and  by  the  said  first    the  queen 

"  recited  statute  it  was  enacted,  that  the  Lord  Mayor  and  Sherift  of  the  ^' 

"city  of  Dublin,  for  the  time  being,  should  be  members  of  the  said 

"  Corporation  for  preserving,  &c^  which  said  matter  of  inducement  was 

"  impertinent  and  irrelevant,  and  was  not  shown  to  have  any  connection 

'*  with,  or  in  any  way  to  eiplain  the  allegation  in  said  plea  contained,  or 

"to  be  in  itself  essential  to  the  material  issue  sought  to  be  raised  by  the 

"Slid  first  plea;  and  that  it  was  ai^mentative  and  evasive,  and  did  not 

"contain  any  proper  or  positive  averment  of  title,  or  any  certain  and 

"sufficient  deduction  of  title  of  the  said  defendant,  to  the  said  place  and 

"  office ;  and  the  material  issue  tendered  by  the  said  plea  was  not  proper 

"  to  be  tried  by  a  jury ;  and  that  it  was,  in  other  respects,  informal  and 

"  insufficient." 

Demurrer  to  the  second  plea  assigning  for  cause: — "  That  the  same 
"  purported  to  be  pleaded  by  leave  of  the  Court,  according  to  the  form 
"of  the  statute,  whereas  no  authority  was  given  by  any  statute  to  enable 
"the  defendant  to  plead  the  said  second  plea,  or  to  empower  the  Court 
"  to  give  such  leave  as  aforesaid." 

The  second  ground  of  demurrer  was  for  repugnancy,  as  was  specified  to 
first  plea,  and  the  third  cause  of  demurrer  was  thus  assigned : — "  That  the 
"said  second  plea  was  defective  and  informal,  in  not  setting  forth,  or  show- 
"ing  what  particular  body  corporate,  or  description  of  body  corporate  was 
"in  the  said  second  plea  referred  to  or  intended  as  the  body  corporate 
"  in  which  any  members,  or  any  person  elected  fipom  among  or  out  of  the 
"  members  of  such  body  corporate,  or  any  person  elected  by  such  body 
"corporate,  or  a  particular  or  limited  number,  class,  or  description  of 
"  members  of  the  body  corporate,  should  be  such  trustee  or  trustees  as 
"  mentioned  in  the  said  second  plea ;  or  what  body  corporate  was  meant  to 
^  be  described  by  the  said  second  plea ;  and  that  it  was  insensible  and  repug- 
''nant  if  it  was  thereby  intended  by  the  words  body  corporate,  in  that 
"  behalf  mentioned,  to  refer  to  or  describe  the  body  corporate  for  preserv- 
"ing,  &C.,  and  which  said  body  corporate  was  the  only  body  corporate  in 
"said  second  plea  mentioned;  and  that  it  was  further  insufficient  and 
"ioformal,  in  not  averring  or  setting  forth  that  at  the  time  when  the  said 
^last-mentioned  Act  came  into  operation,  as  aforesaid,  the  High-sherifTs 
"  of  the  city  of  Dublin  were  members,  or  that  either  of  them  was  a 
*' member  of  anybody  corporate  within  the  meaning  of  the  said  Act, 
"in  said  second  plea  set  forth;  and  that  the  said  second  plea  did  not, 
"in  other  respects,  show  or  state  the  application  of  the  said  enact- 
"  ment  to  the  office  of  High-sheriff  of  the  city  of  Dublin  ;  and  did 
**not  show  in  what  manner,  or  by  what  title  or  authority,  the  said 
**  defendant  became,  and  was,  and  still  is,  as  alleged  in  the  said  second 
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T.  T.  1844.  "  plea,  the  person  who  corresponds  in  office  with  the  persons  who  filled 
Queen^sBench.  « the  office  of  Sheriffs  of  the  county  of  the  city  of  Dublin,  before  the 
THE  QUEEN  "  last- mentioned  Act  came  into  operation  in  the  county  of  the  city  of 
^*  *'  Dublin."    Further  causes  of  demurrer,  that  the  defendant  did  not  show 

title,  and  that  the  second  plea  tendered  issues  of  law,  &c. 

Demurrer  to  third  plea: — "That  it  was  irregular,  there  being  no 
"  authority  in  law  for  double  pleading  in  such  cases ;  that  it  did  not 
"  contain  any  sufficient  statement  of  title,  &c.,  by  which  defendant  claimed 
'*  the  office  in  question  ;  that  it  was  argumentative,  and  tendered  issues  of 
"  law ;  that  it  did  not  confess  and  avoid,  or  sufficiently  traverse  or  deny 
"  the  matters  stated  in  the  informations,  save  by  argument  and  inference, 
"and  by  way  of  inducement  and  recital,  and  not  by  positive  averment; 
"  and  that  the  Act  of  Parliament  therein  recited,  entitled,  *  An  Act  for 
"  the  Regulating  of  Municipal  Corporations  in  Ireland,'  was  erroneously 
"  and  informally  described  as  having  been  passed  in  the  third  and  fourth 
"  years  of  our  Lady  the  Queen ;  and  that  the  said  plea  was  in  other 
"  respects  uncertain,  informal  and  insufficient.**     Joinder  in  demurrer. 


Mr.  ClosCf  with  whom  was  the  Solicitor  General,  in  support  of  the 
demurrers. 

The  objection  to  the  first  plea  is  that,  purporting  to  recite  the  50th 
section  of  the  3  &  4  Vic.  c  108,  it  does  not  show  in  what  place  the 
Sheriff  should  be  appointed,  nor  for  what  place  or  county  the  appoint- 
ment should  be  made. — [Pbnnefatheb,  C«  J.  That  is  a  defect  in  the 
pleadings. — Cba^mpton,  J.  Your  objection  is  to  a  defect  in  the  recital 
of  the  Act  of  Parliament ;  was  it  necessary  for  the  pleader  to  recite  the 
statute?] — It  might  not,  except  to  explain  his  pleading;  but  having  thought 
fit  to  recite  it,  he  must  do  so  correctly  :  Cro,  Eliz,  236.  The  appoint- 
ment pleaded  here  might  be  for  any  other  place. 

The  second  objection  applies  to  both  the  first  and  third  pleas.  In  them 
it  is  stated  that  the  Municipal  Act  passed  in  the  third  and  fourth  years  of 
the  reign  of  her  Majesty ;  when  it  should  have  been  averred,  that  it 
passed  on  a  certain  day,  or  in  a  certun  session  of  Parliament ;  Re*,  v* 
Biers(a);  Gibbs  v.  Pike  (b) ;  2  Hawk.  Pleas  of  the  Croi(;n,  c.  25,  s.  104: 
and  as  to  the  misrecital  of  a  public  statute  ;  The  King  and  Barnes  v. 
HiU  and  Windsor  (c) ;  Earl  of  Shaftesbury  v.  Lord  Dighy  {d) ;  Boyce 
V.  Whittaker{e).  No  judgment  can  be  given  in  such  a  case,  even  on 
consent  of  both  parties :  Love  v.  Wotton  (f). 

The  third  objection  applies  to  the  first  and  second  pleas.    The  year  of 

(a)l  Ad.  &  £1.327. 
{b)  8  Mees.  &  Welt).  328 ;  S.  C.  9  Dow.  P.  C.  781. 
ie)  Cro.  Ch.  282.  (rf)  2  Mod.  99. 

{e)  Doug.  97.  (f)  Cro.  Eliz.  245. 


Digitized  by 


Google 


CASES  AT  LAW. 


63 


BOBOUQB. 


rile  defendant's  appointment  is  wrongly  stated ;  it  is  averred,  that  the  T.  T.  1844. 
Municipal  Act  came  into  operation  on  the  10th  of  April  1841,  and  Queen^sBench, 
that  afterwards,  and  after  the  year  following  the  year  the  Act  came  the  queen 
into  operation,  in  said  county  of  the  city  of  Dublin,  and  before  the  ^* 

filing  of  said  information,  to  wit,  10th  February  1842,  the  said  de- 
fendant was  appointed  High-sheriff,  &c.  This  is  clearly  inconsistent 
and  repugnant. 

The  fourth  objection  applies  to  the  three  pleas.  The  appointment  of 
the  defendant  as  Sheriff  by  the  Lord  Lieutenant  during  pleasure  is 
averred ;  and  that  by  reason  of  being  such  SheriflF,  the  defendant  has 
used,  &c.,  the  office  of  one  of  the  members  of  the  said  Corporation,  &c., 
aod  that  from  the  time  of  such  appointment,  &c.,  he  became,  and  was, 
&c^  and  is  the  person  who  corresponds  in  office  with  the  persons  who 
filled  the  office  of  Sheriffs  of  the  county  of  the  city,  &c.,  before  the 
last  mentioned  Act  came  into  operation  in  the  said  county  of  the  city, 
&c^  and  by  reason  thereof,  &c.  The  same  statement  is  in  the  third  plea 
as  in  the  first  plea.  There  is  no  sufficient  title  to  the  office  deduced  or 
shown ;  nor  is  there  any  provision  of  law  sufficiently  set  forth  in  support 
of  the  title ;  nor  does  it  appear  that  by  the  defendant's  appointment  as 
Sheriff,  he  is  necessarily  a  member  of  the  Ballast  Board  in  reference  to 
the  enactment  of  26  G.  3,  c.  19- 

The  fifth  objection  is  as  to  the  second  plea.  It  is  not  there  shown,  that 
the  Corporation  referred  to  is  such  a  body  coporate  as  is  contemplated 
by  the  1 17th  section  of  the  Municipal  Act,  nor  that  it  is  a  body  corpo- 
rate of  the  city  of  Dublin,  or  county  of  the  city  of  Dublin.  There  is 
in  the  plea  no  body  corporate  referred  to,  except  the  Corporation  for 
preserving  the  port  and  harbour  of  Dublin ;  our  objection  in  fact  is, 
that  the  Sheriffs  of  the  city  of  Dublin  are  not  shown  to  belong  to  the 
classes  described  in  the  plea ;  that  is,  that  the  person  selected  out  of  the 
body  corporate,  or  the  person  whose  office  the  Sheriff  represents,  was 
within  the  terms  of  any  one  of  the  three  classes  described  in  that  sec- 
tion.— [Pebbin,  J.  Is  it  not  shown  that  they  were  members  of  the 
Corporation  ?] — The  defendant  should  have  connected  his  office  with 
these  persons,  he  has  left  it  as  a  matter  of  inference.  The  style  of  the 
old  Municipal  Corporation  was,  "  The  Right  Honorable  the  Lord  Mayor, 
Sheriffs  and  Commons  of  the  Citizens  of  Dublin ;  it  is  now  different  as  it 
does  not  now  include  the  Sheriffs. 

With  respect  to  the  title  of  the  defendant  to  the  office  of  member 
of  the  Ballast  Board,  reference  must  be  had  to  the  early  Acts 
constituting  and  governing  that  body.  By  6  Annet  c.  20,  s.  1.  the 
Lord  Mayor,  Sheriffs,  Commons  and  Citizens  of  Dublin  were  autho- 
rised to  erect  an  office  to  be  called  the  Ballast  Office,  and  to  be 
always  under  their  inspection.  The  6  G.  1,  c  15,  ss.  6  &  7,  gave 
farther  powers;   the   10  G.  1,  c.  3,  ss.  23,  24,  25  and  26,  followed. 
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T.  T«  1844.  AncI  that  stahite  was  perpetuated  by  23  G.  2,  c.  8.  Then  came  the 
Qtieen'sBeneh.  3  gf.  3^  (..  15.  and  by  the  13lh  section  of  that  Act  the  Common 
TQE  QUBEN  Council  and  Guild  of  Merchants  were  empowered  to  elect,  every  three 
V'  years,  a  certain  number  of  persons  to  be  a  committee  for  the  nomina- 

tion of  pilots,  to  be  appointed  by  the  Lord  Mayor,  and  to  regulate  their 
salaries.     There  were  other  provisional  enactments  in  the  19  &  20  (?. 
3,  c.  7  ;  and  then  came  the  26  G.  3,  c.  19 ;  under  which  the  Ballast 
Board  is  constituted.     The   first  section  repeals  all  former  Acts ;  the 
second  section  appoints  the  Lord  Mayor  and  Sheriffs  of  the  city  of 
Dublin  for  the  time  being,  together  with  seventeen  other  persons  named, 
and  three  Aldermen  of  the  city,  a  body  corporate  for  carrying  into  ex- 
ecution the  purposes  of  the  Act,  by  the  name  of  *<  the  Corporation  for 
preserving  and  improving  the  port  of  Dublin."     The  1 1  th  section  pro- 
vides for  cases  of  death,  resignation,  or  refusal  of  any  of  the  persons 
named  to  act ;  and  by  it,  the  remaining  members  are  directed  to  elect 
other  fit  persons,  save  in  cases  of  such  vacancy  by  the  death,  &c.,  of  any 
of  the  Aldermen  named,  when  the  Lord  Mayor  and  Board  of  Aldermen 
were  to  elect  one  of  the  Aldermen  to  fill  the  vacancy,  &Cn  so  as  that  at  all 
times  thereafter  there  might  be  three  Aldermen  of  the  city  in  said  Corpo- 
ration for  preserving  the  port  and  harbour.  Other  powers  and  regulations 
are  given  and  made  by  subsequent  sections.     As  to  the  correspondence 
in  office  between  the  present  Sheriff'  and  the  Sheriffs  under  the  old  laws, 
we  refer  to  the  33  G.  2,  c.  16,  Jr.,  (Lucas's  Act),  which  introduces 
changes  into  the  constitution  of  the  Corporation  of  Dublin  ;  and  by  the 
9th  section  of  that  Act,  the  Commons  of  the   Common  Council,  were 
at  the  usual  time  of  electing  Sheriffs  to  nominate  eight  freemen  resident 
within  the  city  or  liberties,  worth  £2000  over  just  debts,  as  fit  persons  to 
serve  the  office  of  Sheriffs.     The  Lord  Mayor  and  Aldermen  are  then 
to  elect  two  persons  out  of  the  eight  so  returned  to  serve  the  said  office, 
and  they  were  to  be  the  Sheriffs  for  the  ensuing  year.     Then  it  provides 
for  vacancies.    And  the  10th  section  provides  in  case  of  vacancies  in  the 
Aldermen,  that  the  Lord  Mayor  and  Aldermen  were  to  nominate  four  per- 
sons from  among  the  Sheriffs'  Peers  of  the  city,  and  return  them  to  the 
Commons,  who  are  to  elect  one  to  be  Alderman.     The   Uth  section 
provides  for  the  election  of  Lord  Mayor ;  and  the  16th  section  gives  the 
jurisdiction  of  the  Court  of  Conscience  to  the  Lord  Mayor,  Aldermen, 
Sheriff's  and  Sheriffs*  Peers.     Under  the  New  Rules,  Car.  2,  1672,  the 
election  of  Sheriffs  is  vested  in  the  Lord  Mayor  and  Aldermen ;  they 
were  thereby  required  to  account  to  the  auditors  of  the  city  within  sii 
months  after   leaving   office ;  and    by  the  fourth   of   those  rules,  the 
Sheriffs  being  heretofore  set  apart  by  the  Commons  for  a  year,  and  being 
in  office  as  Sheriffs,  they  were  presidents  of  the  Corporation  of  the  city 
of  Dublin,  and  were  entitled  to  preside  as  Judges  of   the  Court  of 
Conscience.      The  appointipent    of   Sheriffs    of  I)ublin,   now    under 
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the  160th  section  of  the  Municipal  Act,  is  the  same  as  the  She-  J.  J.  1844. 
riffii  of  other  counties  and  cities ;  that  appointment  is  made  under  Queen* t Bench. 
5  &  6  FF.  4,  c.  65.  By  the  2nd  section,  the  appointment  is  to  be  the  queen 
made  by  warrant  under  the  signature  of  the  Lord  Lieutenant,  according  < 
to  the  form  in  the  schedule ;  the  warrant  is  to  be  made  out  by  the  chief 
or  Uuder  Secretary,  and  by  him  transmitted  to  the  person  appointed ; 
then,  by  section  4,  the  Sheriff  is  within  one  month  to  appoint  an 
Under-Sheriff  by  writing  under  his  hand,  and  transmit  a  duplicate  of  that 
appointment  to  the  Exchequer.  That  appointment  of  the  Sheriff  is 
during  the  pleasure  of  the  Crown,  and  is  made  in  January  or  February  ; 
whereas,  under  the  old  law,  the  appointment  was  m«de  on  the  29th  of 
September  in  each  year.  The  differences  therefore  in  the  appointment 
under  the  old  law  and  the  new  consists  in,  6rst,  the  time  of  the  election  ; 
second,  the  qualification  requisite ;  third,  the  mode  of  appointment ; 
fourth,  the  duration  of  the  office ;  6fth,  its  dependence  on  the  executive ; 
sixth,  the  duties  as  to  Sub-sheriff.  Then  the  Sheriff  appointed  by  the 
Lord  Lieutenant  need  not  be  a  member  of  the  Corporation  at  all ;  and 
for  several  other  of  the  functions  prescribed  by  the  old  Act,  the  present 
Sheriff  is  not  competent.  Looking  to  the  terms  of  the  1 17th  section  of 
the  Municipal  Act,  the  correspondence  of  the  office  must  be  a  substan- 
tial one. —  [Pebrir,  J.  You  read  the  statute  to  mean  as  corresponding 
in  corporate  office.] — That  be  shall  be  a  member  of  the  Corporation  to 
entitle  him  4o  sit  at  the  Ballast  Board. — [Cramfton,  J.  Whether  the 
office  is  to  be  deemed  a  corporate  office  is  the  question.] — A  Sheriff 
holding  office  at  the  pleasure  of  the  Crown,  does  not  correspond  with 
the  Sheriff  of  the  former  Corporation,  and  the  Court  will  not  repeal  an 
Act  of  Parliament  by  implication. 


Mr.  Napier,  with  whom  was  Mr.  Webber,  contra. — The  question 
is  not  one  of  policy  or  convenience,  but  of  construction  ;  not  a  ques- 
tion on  the  117th  section  of  the  Municipal  Act,  but  on  the  26  G,  3, 
c.  19;  and  we  contend,  that  inasmuch  as  the  defendant  fills  the 
office  of  Sheriff  of  the  county  of  the  city  of  Dublin,  he  comes  within 
the  terms  of  26  G.  3,  c.  19. — [Cramfton,  J.  Is  that  indepen- 
dent of  the  Municipal  Act?] — Yes,  for  the  117th  section  before 
referred  to,  does  not  apply  here.  It  does  not  signify  by  whom  the  Sheriff 
was  appointed ;  it  was  in  respect  of  the  office  itself  that  he  was  constituted 
a  member  of  the  Ballast  Board,  and  it  had  no  reference  to  the  appoint- 
ment. The  earlier  statutes  of  6  Anne,  c.  20,  and  33  (?.  2,  c.  16,  have 
been  adverted  to.  Under  that  last  Act,  the  Mayor  and  Sheriffs  were  not 
to  act  until  approved  of  by  the  Lord  Lieutenant  and  Council,  and  this 
by  reason  of  their  public  official  duties.  What  is  the  meaning  of  the 
office  of  Sheriff?  His  duties  or  his  office  did  not  vary  according  to  his 
appoiDtment;  it  was  a  public  office :  Co,  Lit.  168;  Terms  de  la  Ley,  697 ; 
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Rtx  V.  Mein(a).  The  Corporation  itself  derives  its  title  from  the 
Crown ;  and  it  is  in  regard  to  the  duty  of  SheriflT  that  he  was  made  an 
ex-qgkio  member  of  the  Ballast  Board.  The  26  G.  3,  c.  19y  created  a 
special  and  distinct  Corporation  called  the  *^  Ballast  Board ;"  it  repealed 
the  6  AnnCf  and  3  G.  3  ;  and  under  it,  the  Lord  Mayor  and  Sheriffs  are 
for  the  time  being  ex-officio  members  of  that  board.  By  the  3rd  section, 
all  the  property  and  books  were  transferred  to  the  new  Corporation  ;  the 
1 1th  section  empowered  the  Lord  Mayor  and  board  to  elect  in  cases  of 
vacancy  among  the  Aldermen  ;  the  13th  section  required  the  approval  of 
the  Lord  Lieutenant  and  Council;  and  by  the  15th  section  non-attend- 
ance was  made  equivalent  to  resignation  :  the  object  was  to  have  an 
efficient  Corporation.  By  the  33  G.  2,  c.  16,  s.  18,  the  Mayor  and 
Sheriffs  were  made  Justices  of  the  city,  and  it  is  in  their  capacity  as 
public  officers  that  they  were  made  members  of  the  Ballast  Board,  as 
conservators  of  the  county,  appointed  tinder  the  direction  of  the  Crown, 
and  subject  to  the  approval  of  the  Lord  Lieutenant.  The  office  of 
Sheriff  was  then  filled  by  two  persons,  but  they  are  but  one  officer : 
Hex  V.  Wtlket  (6) ;  Bac.  Ah.  Sheriff,  K.  The  right,  therefore,  to  sit  at 
the  Ballast  Board  being  an  incident  of  their  office,  devolves  on  the 
Sheriff  now  appointed  by  the  Crown  ;  and  the  words  "  Sheriffs  for  the 
time  being  "  are  satisfied  by  only  one  person  holding  the  office  :  Attor- 
ne^'GeneriU  v.  Lockwood  (c). 

The  Sheriff  must  have  a  qualification  in  the  county :  Joy  on  Challenge. 
The  corporate  rights  of  the  Sheriff  are  now  at  an  end  by  the  3  &  4  Vtc. 
c.  108)  s.  1 ;  and  the  Sheriff  having  ceased  to  be  a  part  of  the  Corpora- 
tion, there  is  no  one  in  the  Corporation  corresponding  with  him  in 
office.  The  12th  section  of  3  &  4  Vic.  c.  108,  designates  the  Corpora- 
ttoR,  and  in  that  title  the  Sheriff  is  omitted ;  his  corporate  rights  have 
therefore  ended,  but  his  official  duties,  as  conservator  of  the  county, 
remain,  and  as  such  he  continues  a  member  of  the  Ballast  Board.  The 
22nd  section  extends  the  Sheriff's  power  within  all  new  boundaries ;  and 
(be  117th  section  is  the  one  which  raises  the  question  for  the  plaintiff; 
lis  meaning  is  simply,  that  the  new  Corporation  being  on  a  different  footing 
from  the  old,  there  might  be  persons  in  the  new  Corporation  not  actually 
corresponding  with  the  old,  yet  to  a  certain  extent  they  might  represent 
them  in  particular  offices :  Belfast  CorporaHon  v.  Commissioners  of 
Police  (d). 

it  is  however  said,  that  there  is  no  person  now  corresponding  in  office 
vpUh  the  Sheriff.  How  can  the  Corporation  appoint  if  there  be  no 
office?  and  if  they  can  appoint  under  the  117th  section,  and  put  two 
j>ersons  on  the  Ballast  Board,  the  veto  of  the  Crown  is  taken  away.  The 


(a)  3  T.  R.  698. 

(c)  9  Mees.  &  Wels.  399. 


(6)  4  Burr.  2560. 
(d)  Not  reported. 
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htter  part  of  the  11 9th  section  shows  that  the  case  of  Sheriffs  was  not  T.  T.  1844. 
within  the  ll7th  ;  and  also  the  150th  and  15l8t  sections.  The  office  of  Qw^^^^^A- 
Sheriff  continues,  because  it  is  not  a  corporate  office,  but  a  public  office,  the  queen 
and  one  under  the  appointment  of  the  Crown,  who  has  the  nomination 
thereto. 

As  to  the  objections  to  the  pleadings: — A  public  act,  if  it  be  in  a  plea 
at  all,  is  to  be  stated  simply  as  a  fact  and  not  as  an  inference  at  law : 
Wolsey  7.  Sheppard  (a).  There  the  Court  held,  the  mistaking  the  day 
of  the  Act  is  not  prejudicial  by  way  of  bar ;  but  by  way  of  count  it  must 
be  laid  truly :  Chance  v,  Adams  (b).  The  title  of  an  Act  is  no  part  of 
the  Act ;  it  is  but  surplusage,  and  will  not  vitiate  a  plea.  All  about  the 
Act  may  be  rejected  here,  and  enough  remains  for  our  case  :  RaicliffVs 
ca8e(c)i  Lewis  v.  Lyster{d).  As  to  the  alleged  repugnancy  in  the 
averment  of  the  Act  coming  into  operation  in  the  "  year  following  the 
year,"  &c.,  it  is  settled,  that  the  time  is  immaterial  under  a  videlicet. 

The  Solicitor 'Generaly'm  reply. — Has  the  defendant  shown  in  the 
quo  warranto  proceedings  a  title  to  the  office  at  the  Ballast  Board  ? 
We  allege  he  has  shown  no  such  title.  The  conservation  of  the  port 
and  harbour  of  Dublin  belonged  to  the  old  Corporation  of  Dublin,  as 
representing  the  city  of  Dublin,  and  as  trustees  of  the  city.  The  office 
of  membership  of  the  Ballast  Corporation  was  held  from  6  Anne  to 
26  &.  3,  as  a  corporate  trust ;  then  the  control  of  the  Ballast  Corpo- 
ration was  changed,  and  other  private  persons  were  appointed  with  the 
old  members  to  regulate  it ;  but  the  latter  Act  did  not  disconnect  the 
trusteeship  of  the  Ballast  Board  from  the  new  Corporation.  The  11  th 
and  following  sections  show  that  it  was  intended  to  preserve  a  con- 
tinued corporate  succession,  and  that  the  association  of  Aldermen  and 
Sheriffs  with  private  persons,  was  to  preserve  the  connection  between  the 
Corporation  and  the  Ballast  Board ;  and  the  Sheriffs  were  members  as 
corporate  officers.  The  Legislature  then,  contemplating  the  inexpediency 
of  the  Corporation  electing  Sheriffs  to  execute  writs,  placed  the  Sheriffs 
of  Dublin  on  the  same  footing  as  county  Sheriffs ;  and  the  117th  section 
of  the  Municipal  Act  does  not  deprive  any  corporator  of  any  right  he 
bad  in  the  execution  of  any  trust,  save  so  far  as  was  indispensable  for  the 
purposes  of  that  Act.  The  question  really  is,  is  the  Sheriff  now 
appointed  by  the  Crown  the  Sheriff  contemplated  by  the  26  G.  3  ? — 
[Cbampton,  J.  Suppose  the  Municipal  Act  bad  said  the  Lord  Mayor 
should  be  nominated  by  the  Lord  Lieutenant,  instead  of  by  the  Corpo- 
ration, would  he  cease  to  be  Lord  Mayor  under  the  old  Act  ?] — We  say 

(a)  BrownL  196.  (6)  1  Ld.  Baym.  77. 

{€)  2  Lew.  C.  C.  67.  (rf)  2  C.  M.  &  R.  704. 
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1844.  ^^^  defendant  does  not  represent  the  old  Sheriff;  the  Corporation  are 
^t^nch.  not  to  be  deprived  of  their  right  to  represent  the  trusteeship  of  the 
Ballast  Board ;  they  were  to  have  eleven  votes  at  that  board ;  and  that 
number  is  now  reduced  by  one,  in  consequence  of  the  new  appointment 
of  Sheriff,  if  the  present  defendant  represent  that  office. — [Crahp- 
TON,  J.  The  Municipal  Act«  in  certain  cases,  diminishes  the  number  of 
trustees,  as  decided  by  us  in  the  Belfast  case.] — It  was  in  their  corporate 
capacity  the  Sheriffs  were  members  of  the  Ballast  Board.  Now,  the 
Sheriff  is  but  the  Queen's  officer,  and  being  such,  the  office  is  different 
from  the  one  contemplated  by  the  26  G.  3. 

Cur.  ad,  vtc/t. 
Pennefather,  C.  J. 

This  was  an  information  in  the  nature  of  a  quo  warranto  against  the 
defendant,  for  an  alleged  usurpation  of  the  office  of  a  member  of  the 
Ballast  Board,  under  26  C  3,  c  19  ;  to  which  the  defendant  put  in  three 
pleas ;  it  is  sufficient,  however,  to  consider  the  6rst  only,  as  there  are 
objections  taken  to  it  on  the  merits  and  on  point  of  form,  from  which  the 
other  two  pleas  are  exempt.  The  6rst  plea  was — [reads  plea.] — The 
days  are  all  laid  under  a  mdeUceU  and  there  is  nothing  to  render  any  of 
them  material.  The  second  plea  differs  in  some  measure  from  the 
former,  but  not  materially — [states  the  second  plea] — and  the  third  plea 
is  more  general  than  the  6rst  plea.  All  of  these  have  been  demuir^d  to, 
and  various  causes  of  demurrer  assigned,  three  of  which  causes  go  to  the 
merits,  and  the  rest  to  matter  of  form.  Now,  in  my  view  of  these  plead- 
ings,  the  merits  and  the  right  to  the  office  appear  by  the  pleadings  to  be 
vested  in  the  defendant,  at  least  it  was  so  at  the  time  of  6ling  the  quo 
warranto.  The  question  generally  and  substantially  is  this : — For  a  long 
time  there  has  been  a  Ballast  Office  in  the  city  of  Dublin,  anciently 
existing  and  exercising  privileges.  Originally,  according  to  the  argu- 
ments addressed  to  us,  that  office  was  undek*  the  control  of  the  Mayor, 
Sheriffs,  Commons  and  Citizens  of  the  old  Corporation,  by  an  Act  of 
Parliament  passed  in  the  reign  of  Queen  Anne.  That  Act  conferred 
powers  on  the  Ballast  Office  which  have  been  regulated  by  different 
Acts  passed  since  then.  I  need  not  enter  into  a  statement  of  these ; 
they  were  all  repealed,  and  the  Ballast  Corporation  put  on  a  new  foot- 
ing by  the  26  Cr.  3,  c  19 ;  called  "An  Act  for  promoting  the  trade 
of  Dublin,  and  rendering  the  port  and  harbour  more  commodious  :** 
whereby  a  new  system  was  established.  By  that  Act  the  Lord  Mayor 
and  Sheriffs  for  the  time  being,  and  other  persons  of  consideration 
therein  named,  and  three  members  of  the  Board  of  Aldermen  also 
named,  were  made  members  of  the  Ballast  Corporation  ;  all  sums  of 
money  were  vested  in  that  Corporation  so  appointed ;  oaths  of  office 
were  thereby  prescribed,  and  powers  given  to  summon  meetings,  issue 
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orders,  remove  officers,  fix  salaries,  make  rules  for  goveroment  of  the  T.  T.  1844. 
Corporation  which  were  to  be  laid  before  the  Lord  Lieutenant,  and  if  Qf*^^n^^^ench. 
approved  of,  to  be  by  him  confirmed.  The  only  restriction  as  to  filling  the  queen 
up  vacancies  was  in  the  case  of  the  Aldermen  who  were  to  be  members 
of  the  board  ;  they,  as  well  as  the  Mayor  and  Sheriffs  for  the  time  being, 
were  to  be  those  only  who  belonged  to  the  Corporation  of  the  city  of 
Dublin.  The  Ballast  Board  consisted  originally  of  twenty-three  indivi- 
duals, and  they  were  not  placed  there  by  reason  of  any  connection  they 
bad  with  the  Corporation  of  Dublin  :  only  six  of  them  were  so  connected  ; 
tbey  were,  no  doubt,  suitable  individuals  being  interested  in  the  peace 
of  the  city ;  and  the  Aldermen  were  selected,  doubtless  because  of  their 
business  connection ;  but  the  Ballast  Office  was  entirely  taken  out  of  the 
bands  of  the  Corporation,  and  constituted  not  as  part  of  the  old  Corpo- 
ration, but  as  individuals  residing  in  Dublin,  who  from  their  avocations 
bad  an  interest  in  the  preservation  of  the  rights  and  duties  vested  in  the 
new  Ballast  Board.  As  to  the  three  Aldermen,  a  provision  was  made, 
tbat  their  places  should  be  filled  up  on  the  nomination  of  the  Lord  Mayor 
and  Aldermen  for  the  time  being,  and  if  they  did  not  nominatei  the  no- 
mination then  devolved  on  the  Lord  Lieutenant. 

Id  the  33  of  (?.  2  (1769),  an  Act  of  Parliament  called  Lucas's  Act 
materially  altered  the  constitution  of  the  Corporation  of  the  city  of 
Dublin,  the  manner  in  which  Sheriffs  were  to  be  appointed,  their  duties  as 
Sheriffs,  and  the  qualification  requisite  for  the  office.  That  Act  also  con- 
tained a  clause  as  to  the  approval  of  the  Lord  Lieutenant.  These  clauses 
show  tbat  an  alteration  was  made  in  appointing  Sheriffs  of  the  city  of 
Dublin ;  but  in  point  of  fact,  their  office  as  members  of  the  Ballast 
Board  was  not  affected,  nor  their  office  as  Sheriffs  at  all  affected.  After 
the  passing  of  Lucas's  Act,  no  alteration  of  any  consequence  took  place 
io  the  office  of  Sheriffs  of  the  city  of  Dublin.  The  old  Corporation 
remained  in  its  old  corporate  form  until  1840,  the  year  of  the  passing  of 
tbe  Municipal  Act ;  but  in  the  interval,  the  regulation  of  the  Ballast 
Board  had  undergone  a  total  change,  and  was  taken  from  tbe  old  Cor- 
poration, qud  Corporation,  and  was  vested  in  the  members  of  the  Ballast 
Board,  who  were  constituted  a  corporate  body.  At  the  time  of  the 
passing  of  the  Municipal  Act,  and  until  the  present  hour,  no  change  has 
been  made  in  the  constitution  of  the  Ballast  Board;  at  different  times  since 
the  passing  of  the  26  G.  3,  their  powers  have  been  enlarged  by  several 
Acts  of  Parliament,  extending  their  jurisdiction  on  the  north  side  of  the 
harbour  of  Dublin  as  far  as  Howth,  and  on  the  south  side  as  far  as 
Dalkey.  All  these  Acts  of  Parliament  only  served  the  purpose  of 
giving  the  members  of  the  Ballast  Corporation  additional  powers,  but 
there  was  no  alteration  in  its  constitution.  All  tbat  time  the  Sheriffs 
for  the  time  being  were  members  of  the  Ballast  Board ;  but  in  1 840, 

the  old  Corporation  of  the  city  of  Dublin  was  altered  in  essential  matters, 
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T.  T.  1844.    and  in  this  particular,  that  whereas  heretofore  there  had  been  two  Shenili 
Queen' sBench,    \^  |},g  ^j^y  ^f  Dublin,  henceforward  there  was  to  be  in  number  only  one, 
that  one  io  be  appointed  by  the  Lord  Lieutenant. 

Then   the   question   arises,   has  that   new    Sheriflf  as   such  and  as 
incident  to  his  office,  a  right  to  be  a  member  of  the  Ballast  Board; 
and   whether   he  holds   the  same   position   as   the   two    Sheriffs  for- 
merly had  ?     In  my  opinion,  the  present  Sheriff  appointed  under  the 
Municipal  Act  has  a  right  to  be  a  member  of  the  Ballast  Board,  incident 
to  his  office  as  Sheriff.     In    1840,  the  old  Corporation  was  not  alto- 
gether abolished,  the  Act  was  but   a  continuing  of  the  old  Corpora- 
tion, though  differing  in  many  respects.     Dublin  is  essentially  connected 
with  the  port  of  Dublin,  the  jurisdiction  of  the'  principal  peace-officer 
extends  to  both  sides  of  the  port  of  Dublin ;  a  Sheriff,  therefore,  exerci- 
sing the  office  of  principal  peace-officer  in  the  port  of  Dublin,  does  not 
enter  on  the  discharge  of  new  duties,  but  continues  in  discharge  of  duties 
that  Sheriffs  had  always  performed  as  such  members  of  the  Ballast  Board. 
The  same  person  who  was  answerable  for  the  care  of  the  city  and  its 
dependencies,  should  be  continued  as  a  member  of  the  Ballast  Board, 
whose  official  duties  are  so  essentially  connected  with  the  order  of  the 
city  of  Dublin.     In  commercial  towns  the  Sheriff  is  called  the  portrie?e, 
the  principal  officer  of  the  port  as  well  as  peace-^officer ;  and  that  is  ano- 
ther reason  why  the  Sheriff  should  be  pro  tempore  a  member  of  the 
Ballast  Board.     He  is  necessarily  resident  in  his  bailiwick,  and  is  of  the 
highest  consideration  in  the  county :  and  though  it  is  said  there  was  a 
determination  in  the  office  of  Sheriff,  because  there  is  no  pecuniary  qua- 
lification now  requisite,  yet  it  is  a   mistake  to  say  he  is  to  be  treated 
as  a  person  without  qualification.    The  law  requires  that  the  Sheriff  should 
be  a  person  who  is  answerable  in  issues  both  to  the  Queen  and  to  the  sub- 
ject, and  he  ought  to  be  a  proper  person  for  so  doing.     Another  change 
made  in  1 840,  was,  instead  of  i^my  Sheriffs  municipally  appointed,  there 
was  to  be  but  one ;  that  makes  no  difference  in  the  eye  of  the  law  as  to 
the  office  of  Sheriff,  the  two  make  but  one  officer :  Bac.  Abr.  Sher^ 
K:  and  further,  where  the  office  was  held  by  two  persons,  they  were 
severally  responsible  :  Ridings  v.  Edwin  and  another  (a)  ;  the  office  of 
Sheriff  of  the  city  of  Dublin  underwent  no  change  ;  and  the  Sheriff  having 
been  a  member  of  the  Ballast  Board  before  1840,  he  continued  in  the  same 
position  at  the  Ballast  Board,  though  thenceforward  there  was  but  one 
Sheriff  appointed  by  the  Lord  Lieutenant,  and  not  municipally  appointed 
by  the  Corporation.     It  does  not  alter  this  view,  that  the  Lord  Mayor 
is  admiral  of  the  port  of  Dublin ;  when  the  26  G»  3  was  passed,  the  Lord 
Mayor  was  admiral  then  as  well  as  now  ;  that  argument  is  therefore  beside 
the  question. 


(a)  1  Sh«w.  163. 
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Now,  as  to  the  formal  objections: — As  to  the  objection  to  the  first  T.  T.  1844- 
plea,  I  do  not  think  that  there  is  any  thing  in  it;  that  objection  is  a  Q'^«*'*^^f^' 
mistake  in  point  of  fact,  for  I  think  it  is  averred  with  sufficient  certainty  the  queen 
that  Sir  Edward  Borough  was  appointed  Sheriff. 

The  second  special  cause  assigned  to  the  first  and  third  pleas  is,  that 
the  Municipal  Act  is  not  correctly  recited  or  referred  to ;  and  that  that 
Act  could  not  pass  in  two  years  but  in  one  year ;  I  am  not  of  opinion  that 
can  be  assigned  by  way  of  objection  as  a  demurrer  to  a  plea ;  it  might 
be  treated  as  surplusage :  Chance  v.  Adams;  The  Attorney  General  v. 
T9oke(a);  Woltey  v.  Sheppard.  The  case  in  Brovmlow  goes  fur- 
ther ;  for  there  it  was  not  a  variance  but  a  mistake.  Here  the  Act  is 
a  public  Act,  and  a  reference  to  it  is  merely  surplusage ;  for  nothing 
is  depending  on  the  title  of  the  Act ;  nor  is  there  any  particular  reference 
to  it.  It  is  enough  if  any  one  of  the  three  pleas  be  sufficient  to  make 
good  the  defendant's  title,  and  I  consider  that  the  case  of  the  defendant 
is  sustained  by  the  first  and  third  pleas.  On  the  whole,  my  opinion  is, 
that  the  defendant  has  proved  his  title,  and  judgment  must  be  against 
the  relator. 


BUETON,  J. 

Id  this  case  I  entertain  some  doubts  as  to  the  formal  objections  not 
being  sustainable  on  fecial  demurrer ;  but  these  being  matters  of  the 
merest  form,  and  the  merits  being  with  the  defendant,  I  am  of  opinion 
that  judgment  should  be  against  the  relator. 

Cbampton,  J. 

I  concur  with  my  brethren  in  thinking  that  the  substantial  question  in 
this  case  ought  to  be  ruled  in  favour  of  the  defendant ;  but  I  own  I 
cannot  go  the  length  of  saying,  that  I  consider  the  formal  objections 
uofoanded,  for  I  think  that  some  of  them  are  deserving  of  an  answer. 

lo  the  first  place,  as  to  the  substantia]  question  :  it  arises  on  the  Act 
of  Parliament,  26  G.  3,  c.  19-  That  statute  abrogates  the  old  Ballast 
Board,  thereby  depriving  the  Corporation  of  Dublin  of  all  power  and 
property  in  every  thing  connected  with  it,  and  creates  a  new  Corporation 
in  which  it  vests  all  the  power  ;  depriving  all  other  persons  of  any  right 
or  interest  therein.  That  Act  requires  that  the  Lord  Mayor  and 
Sheriffs  of  the  city  of  Dublin  for  the  time  being,  with  certain  other  per- 
S0B8  therein  named,  should  form  the  new  Corporation,  that  is,  the  Ballast 
Board.  Now,  the  question  is,  whether  the  Sheriff  for  the  time  being, 
since  the  passing  of  the  Municipal  Corporation  Act,  is  a  member  of  this 
Ballast  Board.  It  must  be  admitted,  that  the  character  and  designation 
of  "  Sheriff  for  the  time  being,**  is  directly  applicable  to  the  present 

(a)  Hard.  334. 
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T.  T.  1844.  Sheriff;  he  was  Sheriff  at  the  time,  and  therefore  comes  within  the 
Queen'sBeMh.  letter  of  the  Act :  but  then  it  is  said,  that  we  are  to  understand  the  Act 
THE  QUEEN  as  enacting,  that  the  Lord  Mayor  and  Sheriffs  for  the  time  being,  pro- 
vided they  continue  corporators,  shall  be  members  of  this  new  board. 
How  can  we  insert  such  a  proviso  ?  The  Sheriff  for  the  time  being  has 
two-fold  duties  to  perform ;  one  in  preserving  the  public  peace,  and 
executing  the  Queen's  writs ;  and  he  has  also  a  subordinate  duty,  as 
member  of  the  Corporation  of  the  city  of  Dublin :  and  we  are  called  on 
to  suppose  that  he  was  merely  in  that  subordinate  and  secondary  capacity, 
a  member  of  the  Ballast  Board.  He  ceased  by  the  Municipal  Act  to  be  the 
Sheriff  of  the  Corporation,  hot  he  still  retained  his  other  rights.  But  then, 
it  is  said,  that  two  Sheriffs  were  originally  appointed,  and  now  there  is  but 
one;  why,  those  two  were  but  one  in  office,  although  two  persons:  bat 
again,  there  is  no  enactment  that  this  board  should  consist  of  mem- 
bers of  the  Corporation ;  on  the  contrary,  a  provision  is  made  for  the 
admission  of  a  number  of  Aldermen,  not  as  being  Aldermen  for  the 
time  being,  as  members  of  this  board.  I  therefore  think,  that  there  is 
nothing  in  that  part  of  the  Act,  and  that  the  Sheriff  for  the  time  being  is 
a  member  of  the  Ballast  Board,  because  he  is  Sheriff ;  and  he  is  not  the 
less  Sheriff  of  the  city  of  Dublin,  because  he  is  not  a  member  of  the 
Corporation.  I  admit,  he  would  not  have  been  made  a  member  of  the 
Ballast  Board,  if  he  had  not  been  a  member  of  the  Corporation ;  but  the 
reason  of  that  Selection  cannot  alter  the  grant.  The  grant  is  perpetual ; 
the  office  is  perpetual.  On  the  main  question,  therefore,  I  am  of  opinion, 
the  question  is  entirely  with  the  defendant. 

However,  I  do  not  concur  in  thinking  that  the  special  objections  are 
unfounded.  The  judgment  has  been  given  upon  the  6rst  and  third  pleas. 
I  do  not  enter  into  the  second  plea :  the  objection  to  it  in  substance  is, 
that  it  did  not  show  that  the  now  Sheriff  corresponds  in  character  with 
the  Sheriffs  who  had  been  displaced ;  but  it  showed  that  there  was  no 
officer  now  in  the  Corporation  to  correspond  with  him,  or  none  to  be 
substituted  for  him.  I  think  this  plea  informal.  The  6rst  and  third  pleas 
are  also  informal  in  the  manner  in  which  they  have  pleaded  the  Act. 
These  are  mere  formal  objections,  but  they  are  not  to  be  overruled, 
because  the  merits  are  on  the  other  side.  The  case  of  The  King  v. 
Biera  (a)  is  a  direct  authority  in  support  of  this  objection.  The  cases 
cited  from  Lord  Raymond  and  Hardress  do  not  apply,  because  there 
the  mistake  was  in  the  title,  and  the  title  is  no  part  of  the  Act.  But 
when  a  man  makes  an  allegation  in  pleading,  even  although  unnecessary, 
if  he  says  that  an  Act  was  passed,  at  a  time  when  it  could  not  have 
passed,  he  is  bound  by  that  statement,  and  the  Court  has  pronounced 
that   a  ground  upon  which  judgment  would  be  arrested.      As  to  the 


(a)  I  Ad.  &  £.  327. 
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case  ID  BrownioWf  a  distinction  has  been  taken  betireen  a  plea  and  an 
information  or  indictment  No  doubt,  greater  certainty  is  required 
in  a  plea  than  in  a  declaration ;  but  if  the  argument  be  right,  less  cer- 
tainty is  required  in  a  plea  than  in  an  information ;  but  I  do  not  find 
any  case  in  which  that  distinction  has  been  taken.  This  mode  of  plead* 
ing  might  be  looked  on  as  surplusage ;  the  usual  mode  of  pleading  a 
justification  under  a  statute,  is  to  state  under  and  by  ?irtue  of  a  statute  in 
such  case  made  and  pro? ided ;  but  irhen  pleaded  it  must  be  pleaded 
correctly :  Bryant  v.  WUher$  (a)  is  an  express  authority  for  this*  I 
therefore  feel  great  difficulty  on  this,  and  my  opinion  is,  th#t  these 
objections  are  well  founded,  on  special  demurrer  s  but  as  the  defendant 
has  the  legal  daim  to  the  office,  there  is  no  necessity  of  our  deciding  in 
fifoiir  of  those  special  objections,  but  the  general  demurrer  ought  to  be 
allowed. 

Demurrer  allowed. 


T.  T.  1844. 
Quetm*sBenek» 

THB   QUEBK 

V. 

BOBOUGB. 


(a)  3  M .  &  M.  13S. 
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Exch. of  Pleat. 


A  grocer  ob- 
taining   the 
license    speci- 
fied in  the  6  & 
7  W,  4,  c.  38, 
8.  3,  to  retail 
spirits  in  quan- 
tities not  less, 
at    one    time, 
than  one  pint, 
and  to  be  con- 
snroed    else- 
where than  in 
the  house  or 
on  the  premi- 
ses of  such  re- 
tailer, is  liable 
to  the    higher 
rate    of   duty 
imposed    upon 
retail    spirit 
licenses  by  the 
2nd    section 
and   schedule 
of  the  6  G.  4, 
c.    81.,  viz.: 
from  £9.  98. 
to   £13.  13s. 
according    to 
the    value   of 
the  premises. 
Brady,  C.  B. 
disseniiente. 


STEPHEN  FOX  DICKSON  v.  GEORGE  PAPE. 
^Exchequer  of  Pleas.) 

This  was  an  action  of  indebitatus  assumpsit  for  money  lent,  money  paid, 
and  money  had  and  received  by  the  defendant  for  the  use  of  the  plaintiff. 
Plea,  non  assumpsit. 

The  case  was  tried  before  the  Lord  Chief  Baron  at  the  Nisi  Priui 
Sittings  after  Hilary  Term  1843,  when  the  jury  found  the  following 
special  verdict: — That  on  the  26th  of  June  1842,  the  defendant,  who 
was,  and  still  is  the  collector  of  excise  for  the  Dublin  district,  caused 
a  certain  notice,  partly  printed  and  partly  written,  to  be  delivered  to  the 
plaintiff,  whose  house  and  premises  number  52  Townsend-street,  in  the 
city  of  Dublin,  had  been,  and  then  were  duly  entered  with  the  excise, 
for  the  purpose  of  having  sold  therein  tea,  coffee,  and  pepper,  and  also 
spirits  by  retail,  pursuant  to  the  provisions  of  the  Act  of  the  6  &  7  W,4, 
c.  38,  s.  3,  in  quantities  not  less  than  one  pint  and  to  be  consumed 
elsewhere  than  on  the  premises.  This  notice  was  to  the  following  effect : — 
"  To  Mr.  Stephen  Fox  Dickson,  of  Townsend-street,  in  the  county  of 
"  Dublin. — Sir,  you  are  hereby  to  take  notice,  that  the  sitting  day  for 
"payment  of  your  under-stated  duties  will  be  held  at  the  excise-office  at 
"  Dublin,  on  the  6th  day  of  July  1842 J.  Cuddiford,  Officer. 


Description  of  Duty  of  Licenses. 


Spirit  Grocer 
Tea  Dealer  . 


Rates 

Houses. 

'£36    0    0 

0    0    0 


Amount 
tobe 
Paid. 
£12    2 
0  ]] 


Total. 


0    0     0      I   Jtl2  14     i* 


"  N.  B. — The  Magistrates'  certificate  must  be  produced  before  a  beer 
'^  license  can  be  granted,  and  this  paper  to  be  delivered  to  the  person 
"  who  paid  the  money." 

That  on  the  19th  of  September  1842,  at  the  office  of  the  defendant 
as  collector  of  excise  for  the  Dublin  district  in  the  custom-house, 
Dublin,  the  plaintiff  being  a  person  in  Ireland  duly  licensed  to  deal  in 
and  sell  coffee,  tea,  cocoa  nuts,  chocolate  and  pepper,  and  a  person 
deemed  a  grocer  within  the  meaning  of  the  excise  laws  in  force  in  Ire- 
land, produced  the  said  notice  to  the  defendant,  and  tendered  to  bim 
the  sum  of  lis.  6^d.  in  said  notice  mentioned,  and  demanded  a  tea 
dealer's  and  also  a  spirit  grocer's  license,  pursuant  to  the  said  Act  of 

*  This  sam  is  made  up  of  the  duty  of  £11.  lis.  imposed  by  6  G.  4,  o.  81,  upon  the 
spirit  grocer's  license,  and  of  the  duty  of  lis.  imposed  by  the  same  Act  upon  the  tea 
dealer's  license,  together  with  the  additional  snm  of  £6.  per  cent  superadded  to  each 
of  the  foregoing  duties  by  the  subsequent  Act  of  the  3  &  4  Vic.  c.  17,  s.  1. 
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the6&  7  FP.  4,  c.  38,  s.  3,  that  is  to  say,  a  license  to  retail  spirits    T.  T.  1843 

in  quantities  not  less,  at  one  time,  than  one  pint,  to  be  consumed  else-    ^fch.ofPl€a8. 

where  than  in  the  house  or  on  the  premises,  as  in  that   Act  more       dickson 

particularly  mentioned,  for  the  year  ending  the  5lh  of  July  1843,  for 

bis  said  house,  number  62   Townsend-street,  which  house  the  jurors 

found  was  then  rated  in  the  excise  books  as  of  the  annual  value  of 

£36. 

That  the  defendant,  as  such  collector,  granted  to  the  plaintiff  the  tea 
dealer's  license  so  demanded,  on  payment  of  the  said  sum  of  lis.  6^d.,  but 
refused  to  grant  to  the  plaintiff  such  spirit  grocer's  license  as  aforesaid, 
unless  upon  the  terms  of  the  plaintiff  giving  him,  the  defendant,  the 
said  sum  of  £12.  2s.  6^d.,  in  said  notice  demanded  for  the  same. 

That  thereupon  the  plaintiff  tendered  to  the  defendant  the  sum  of 
£8. 16s.  6d.*  for  such  spirit  grocer's  license,  and  demanded  the  same  from 
the  defendant  for  the  said  last-mentioned  sum  of  money :  that  the  said 
defendant  refused  to  grant  to  the  plaintiff  such  spirit  license  as  aforesaid, 
unless  upon  the  terms  of  plaintiff  giving  for  the  same  the  said  sum  of 
£12.  2s.  6-^.  in  said  notice  demanded:  that  thereupon  the  plaintiff  paid 
to  the  defendant,  and  the  defendant  then  and  there  received  from  the 
plaintiff  the  said  sum  of  £12.  2s.  6^d.,  and  by  means  of  such  payments 
the  plaintiff  obtained  the  spirit  grocer's  license,  which  was  in  the  follow- 
ing form : — 

"13  D.  N.,  No.  141.  Grocer's  License  to  retail  Spirits  in  Ireland, 
"  No.  99* — We  whose  names  are  hereunto  subscribed  and  seals  set,  being 
"the  collector  of  excise  of  Dublin  collection,  and  the  supervisor  of  excise 
"  of  6rst  district  within  the  said  collection,  in  pursuance  of  an  Act  of 
"Parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  his  late 
"  Majesty  King  George  the  Fourth,  entitled  •  An  Act  to  repeal  several 
"  *  duties  payable  on  excise  licenses  in  Great  Britain  and  Ireland,  and  to 
"  Mmpose  other  duties  in  lieu  thereof,  and  to  amend  the  laws  for  granting 
"< excise  licenses;'!  and  also,  a  certain  other  Act  of  Parliament  made 


*  Vide  note  to  tbe  preceding  page. 

t  The  6  G.  4,  c.  81,  entitled  *'  An  Act  to  repeal  several  daties  payable  on  excise 
"  licenses  in  Great  Britain  and  Ireland,  and  tu  impose  other  duties  in  lieu  thereof; 
"  and  to  amend  the  laws  for  granting  excise  licenses." 

Section  1,  after  reciting  the  expediency  of  repealing  "  the  several  duties  and  sums 
"of  money  payable  for  or  upon  certain  excise  licenses  in  Great  Britain  and  Ireland 
"  respectively,  and  to  impose  other  duties  in  lieu  thereof,  and  to  amend  the  general 
"laws  of  excise  for  granting  such  licenses/'  enacts  that  "From  and  after  the  6th  day 
"  of  July  1825,  all  and  singular  the  respective  duties  and  snms  of  money  granted  or 
"payable  for  or  upon  any  excise  license  in  England,  Scotland  or  Ireland,  or  for  or  upon 
"  the  granting  thereof  by  any  Act  or  Acts  of  Parliament  in  force  at  and  immediately 
"  before  the  said  6Ui  day  of  July  1826,  or  by  any  other  Act  or  Acts  passed  in  this  pre- 
"  sent  Session  of  Parliament,  shall  cease  and  determine,  save  and  except  in  all  cases 
"  relating  to  the  recovering,  allowing  or  paying  any  arrears  of  such  dutiau  and  sums  of 
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T.  T.  1843.  "and  passed  in  tho  sixth  and  seventh  jears  of  the  reign  of  his  late 
Esck^o/Pleat.  «  Majesty  King  William  the  Fourth,  entitled  *  An  Act  to  amend  an  Act 
'<' passed   in  the  third  and  fourth  years  of  the  reign  of  his  present 


"  money  as  aforesaid  respectiTelj,  which  on  the  said  6th  day  of  July  1826,  shall reintin 
"  dae  and  unpaid,  and  sare  and  esoept  as  to  any  fine,  penalty  or  forfeiture,  fines, pentl- 
"  ties  or  forfeitures  relating  thereto  respeotiTely,  which  shall,  on  or  before  the  said  6tli 
«  day  of  July  1836,  have  been  incurred,  and  shall  then  remain  due  and  unpaid,  sod 
'*  sa?e  and  except  as  to  any  excise  license  or  licenses  theretofore  granted,  and  any 
"  bond  or  bonds  made  or  given  by  any  excise  trader  before  the  said  6th  day  of  Jnlj 
"  1826,  and  which  shall  then  remain  in  force  and  unexpired." 

Section  2  enacts—"  That  from  and  after  the  said  6th  day  of  July  1826,  in  lieu  and 
'*  instead  of  the  duties  by  this  Act  repealed,  there  shall  be  raised,  levied,  collected  and 
<'  paid  unto  his  Majesty,  his  heirs  and  successors,  in  and  throughout  the  united  king- 
"  dom  of  Great  Britain  and  Ireland,  the  several  duties  of  excise,  or  rates  and  sums  of 
"money  hereinafter  following;  (that  is  to  say),  for  and  upon  every  excise  license 
"  to  be  taken  out  by  any  maker,  manufacturer,  trader,  dealer,  retailer  or  person  hsre- 
"  inafter  mentioned,  within  Great  Britain  and  Ireland,  to  be  paid  by  such  maker, 
"  manufacturer,  trader,  dealer,  retailer  and  person  respectively,  the  respectiTe  annual 
"  sum  or  duty  of  excise  in  British  currency  hereinafter  mentioned  ;  (that  is  to  say):" 
[Here  follows  the  schedule,  in  which,  undor  the  head  "  spirits,"  the  following  elaose 
occurs  :— 

"  Every  retailer  of  spirits  (except  retailers  of  spirits  in  Ireland  after  men- 
"  tinned),  if  the  dwelling-house  in  which  such  retailer  shall  reside  or  retail 
"  such  spirits  at  the  time  of  taking  out  such  license,  shall  not,  together 
"  with  the  offices,  courts,  yards  and  gardens  therewith  occupied,  be  rated 
"  under  the  authority  of  any  Act  or  Acts  of  Parliament  for  granting  duties 
"  on  inhabited  houses,  at  a  rent  of  £10  per  annum  or  upwards,  or  shall   £    a.  D. 
'*  not  be  rented  or  valued  at  such  rent  or  annual  value  or  upwards  ..320 

"If  the  same  shall  be  rated,  rented  or  valued  as  aforesaid,  at  £10  per  an- 
"num  or  upwards,  and  under  £20     ..  ..  ..  ..440 

« If  at  £20  and  under  £26  ..660 

"If  at  £26  and  under  £30  ..  ..  ..770 

"  If  at  £30  and  under  £40  ..  ..  ..  ..880 

"Ifat  £40  and  under  £60  ..  ..  ..  ..990 

"If  at  £60  per  annum,  or  upwards       ..  ..  ..  ..  10  10    0 

"  Every  retailer  of  spirits  in  Ireland,  being  duly  licensed  to  trade  in,  vend 
"  and  sell  coffee,  tea,  cocoa  nuts,  chocolate  or  pepper,  and  not  selling 
"  spirits  in  any  greater  quantity  at  one  time  than  two  quarts,  or  any  spirits 
"  to  be  consumed  in  the  house  or  premises  of  such  retailer,  if  the  dwelling- 
**  house  in  which  such  retailer  shall  reside  or  retail  such  spirits  as  afore- 
"  said  at  the  time  of  taking  out  such  license,  shall  not,  together  with  the 
"  offices,  courts,  yards  and  gardens  therewith  occupied,  be  rated  under 
"  the  authority  of  any  Act  or  Acts  of  Parliament  for  granting  duties  on 
"  inhabited  houses,  at  a  rent  of  £26  per  annum  or  upwards,  or  shall  not 
"  be  rented  or  valued  at  such  rent  or  annual  value,  or  upwards  . .     9     9    0 

"  If  the  same  shall  be  rated,  rented  or  valued  as  aforesaid,  at  £26  and 

"  under  £30 
"tfat  £30  and  under  £40      . 
"  If  at  £40  and  under  £50 
"  If  at  £60  and  upwards 

Section  4  enacts—"  That  from  and  after  the  said  6th  dsy  of  July  1826,  all  persona 
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<<<Mtje8tj,  entitled  an  Act  to  amend  the  laws  relating  to  excise  licenses, 
"'and  to  the  sale  of  wine»  spirits,  beer  and  cider  by  retail  in  Ireland,'*  do 
*<  hereby  license  and  empower  Stephen  Fox  Dickson,  living  at  52  Towns- 
<*  end-street  Dublin,  in  the  parish  of  Marks  and  county  of  Dublin,  and 
**  within  the  said  collection,  and  being  a  grocer  duly  licensed  to  trade  in, 
"rend  and  sell  coffee,  tea,  cocoa  nuts,  chocolate  and  pepper,  to  exercise  and 
** carry  on  the  trade  or  business  of  a  retailer  of  spirits;  but  not  to  sell 
*< spirits  in  any  quantity  less  at  one  time  than  one  pint,  nor  any  spirits  to 
"be  consumed  in  the  house  or  on  the  premises  of  such  retailer  at  such 
"pUce,  being  described  by  the  said  trader  as  only  one  separate  and 
**  distinct  set  of  premises,  all  adjoining  or  contiguous  to  each  other  and 
"  shuate  in  one  place,  and  held  together  for  the  same  trade  or  business. 


T.  T.  1843. 
Ejich.ofPieas. 


"  wbo  fball  btt  duly  licensed  onder  this  Act  to  deal  in  or  sell  coffee,  tea,  cocoa  nutd, 
**  chocolatB  or  pepper,  shall  be  deemed  grocers  within  the  meaning  of  the  several  laws 
"of  excise  in  force  in  Ireland,  at  and  immediately  before  the  passing  of  Ais  Act,  and 
"dMll  be  entitled  to  take  out  the  license  hereinbefore  mentioned  to  retail  spirits,  in  any 
"  qoiotity  not  exceeding  two  quarts  at  any  one  time,  to  be  consumed  elsewhere  than 
"  in  the  house  or  on  the  premises  of  such  retailer,  subject  nevertheless  to  all  and  every 
"  the  regulations  contained  in  the  said  laws,  or  any  of  them,  in  respect  of  grooers  re- 
"  tailing  spirits,  except  so  far  as  the  same  are  repealed  or  altered  by  this  Act." 

flection  7  enacts*— *'  That  in  every  license  to  be  taken  oat  under  or  by  authority  of 
"  tlus  Act  shall  be  contained  and  set  forth  the  purpose,  trade  or  business  for  which  such 
"  Ueesse  is  granted,  and  the  true  name  and  place  of  abode  of  the  person  or  persons 
"taking  out  the  same,  and  the  true  date  or  time  of  granting  such  license,  and  (except 
"indie  case  of  auctioneers)  the  place  at  which  the  trade  or  business  for  which  such 
"  licoise  is  granted  shall  be  carried  on :  Provided  always,  that  persons  in  partner- 
"ihip,  and  carrying  on  their  trade  or  business  in  one  place  and  set  of  premises  only, 
"shall  not  be  obliged  to  take  out  more  than  one  license  in  any  one  year,  fDr  the  pur- 
"pose  of  carrying  on  soch  trade  or  business,  save  and  except  that  each  and  every  per- 
"son  whatsoever  exercising  or  carrying  on  the  trade  or  business  of  an  auctioneer,  or 
"  actbg  as  such,  shall  take  out  a  separate  and  distinct  license  for  that  purpose ;  any 
"thing  herein  contained  to  the  contrary  thereof  notwithstanding.*' 

*  The  6  &  7  FT.  4,  c.  88,  entitled  "  An  Act  to  amend  an  Act  passed  in  the  Third 
'*  sod  Fourth  Tears  of  the  reign  ci  his  present  Mijesty,  entitled,  *  An  Act  to  amend 
"  *  the  laws  relating  to  excise  licenses,  and  to  the  sale  of  wines,  spirits,  beer,  and 
" '  cider  by  retail,  in  Ireland.' " 

Section  3  enacts — **  That  from  and  after  the  passing  of  this  Act,  no  person  in  Ire- 
"liad  who  shall  be  duly  lioensed  under  any  Act  or  Acts  for  granting  excise  licenses  to 
**  deal  in  or  sell  coffee,  tea,  cocoa  nuts,  chocolate,  or  pepper,  nor  any  person  deemed 
"  a  grocer  within  the  meaning  of  the  laws  of  the  excise  in  force  in  Ireland  at  or  im- 
"  mediately  before  the  passing  of  this  Act,  shall  be  entitled  to  take  out  any  license  to 
"  retail  spirits  in  the  house  or  on  the  premises  of  such  retailer,  or  in  any  house  or  on 
"any premises  within  one  quarter  of  a  mile  of  the  house  or  premises  of  such  retailer, 
"other  than  a  license  to  retail  spirits  in  quantities  not  less  at  one  time  than  one  pint, 
"and  to  be  consumed  elsewhere  than  in  the  house  or  on  the  premises  of  soch  retailer ; 
"  and  any  license  to  retail  spirits  in  any  other  manner  gnAited  after  the  passing  of  this 
**  Actto  any  such  grocer  or  person  so  licensed  as  aforesaid  shall  be  wholly  null  and 
"void  to  all  intents  and  purposes  whatsoever." 
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EjLch. of  Pieces, 

DICKSON 

v. 

PAPE. 


**  and  of  which  the  said  trader  has  made  lawful  entrV)  to  exercise  or  carry 
**  on  therein  the  trade  or  business  as  aforesaid,  at  or  before  the  time  of 
"granting  his  license,  and  not  elsewhere,  from  the  day  of  the  date  hereof 
"  until  and  upon  the  fifth  day  of  July  next  ensuing,  the  dwelling-house  io 
"  which  the  said  trader  resides,  or  is  to  retail  such  spirits  as  aforesaid, 
"  together  with  the  offices,  courts,  yards  and  gardens  therewith  occupied, 
<*  being  at  the  time  of  taking  out  this  license  of  the  annual  value  of  £36, 
**  and  he  having  paid  the  sum  of  £12.  2s.  6^d.  for  this  license  to  the  said 
"collector  of  excise.  Dated  this  19th  day  of  September  in  the  year  of 
"our  Lord  1842. 

"  George  Pape,  Collector  (Seal). 

"  Robert  Hutchenson,  Supervisor  (Seal). 

"J.  CuDDiFORD,  Officer  (Seal)." 

That  the  plaiiitiflf,  at  the  time  of  the  payment  of  said  monies  and  receipt 
of  said  licenses,  served  a  notice  in  writing  upon  the  defendant,  protesting 
against  the  demand  of  £12.  28.  6^d.  for  such  grocer's  spirit  license,  as 
illegal,  and  declaring  such  payment  then  made  to  be  on  compulsion  and 
not  voluntary,  and  that  plaintiff  would  hold  defendant  at  all  times  person- 
ally liable  to  him  for  the  amount,  and  cautioning  the  defendant  against 
paying  over  the  same  to  the  Commissioners  of  Excise,  or  any  person  or 
persons  other  than  to  him  (the  plaintiff)  or  some  person  duly  authorised 
on  his  behalf  to  receive  the  same,  and  apprising  the  defendant  that  the 
plaintiff  would  immediately  institute  proceedings  at  law  against  him  to 
recover  back  said  money  as  being  illegally  insisted  on  by  the  defendant, 
under  colour  of  his  office  of  collector  of  excise. 

That  the  writ  in  ihis  cause  was  sued  out  against  the  said  defendant  on 
the  7th  of  November  1842,  being  more  than  one  calendar  month  next 
after  a  notice  in  writing  had  been  delivered  to  the  said  defendant  by  the 
plaintiff's  attorney,  stating  the  cause  of  action,  and  the  names  and  places 
of  abode  of  the  plaintiff  and  of  his  said  attorney  respectively,  pursuant 
to  the  statute  in  that  case  made  and  provided ;  that  the  defendant  still 
holds  the  aforesaid  sum  of  £12.  2s.  6^.,  so  received  by  him  from  the 
said  plaintiff  as  aforesaid,  and  has  not  paid  over  the  same  to  the  Com- 
missioners of  Excise,  or  any  other  person  or  persons. 

The  verdict  concluded  with  a  special  finding  as  follows : — But  whether 
or  not,  upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid  in  form 
aforesaid  found,  the  said  defendant  George  Pape  did  undertake  and 
promise,  the  jurors  aforesaid  are  altogether  ignorant,  and  therefore  they 
pray  the  advice  of  the  Court  of  our  said  lady  the  Queen,  of  her  Exche- 
quer at  Dublin  ;  and  if  upon  the  whole  matter  aforesaid  it  shall  seem 
to  the  said  Court  that  the  said  George  Pape  did  undertake  and  pro- 
mise, then  the  jurors  aforesaid^  upon  their  oaths  aforesaid,  say  that 
the  said  George  Pape  did  undertake  and  prombe  in  manner  and 
form  as  the  said  plaintiff,  the  said  Stephen  Fox  Dickson,  hath  withio 
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thereof  complained   against   him;   and   in   that   case,   they   assess   the    T.  T.  1843. 

damages  of   the   said    plaintiflf,   the    said    Stephen    Fox   Dickson,   by    Ejcch,of  Pleat, 

reason  thereof,  over  and  above  his  costs  and  charges  by  him  about  his 

suit  in  this  behalf  expended,  to  £ — ,  and  for  his  costs  and  charges  to 

40s. ;  but  if  upon  the  whole  matters  aforesaid,  it  shall  seem  to  the  said 

Court  that  the  said  defendant,  the  said  George  Pape,  did  not  promise 

or  undertake,  then  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  say 

that  the  said  George  Pape  did  not  promise  or  undertake  in  manner  and 

form  as  the  said  Stephen  Fox  Dickson  hath  thereof  complained  against 

him  and  so  forth  ;  and  in  that  case,  they  assess  the  costs  and  charges  of 

the  defendant  by  him  about  his  suit  in  this  behalf  expended  to  40s. 

Mr.  B,  Stephens  and  Mr.  Napier^  for  the  plaintiflF. — The  question 
raised  upon  the  special  verdict  is,  what  amount  of  duty  is  properly  payable 
apon  the  license  to  retail  spirits  granted  to  the  plaintiflf,  which  is  set  out 
verbatim  on  the  special  verdict  ?  The  right  to  that  license  is  given  by 
necessary  implication  in  the  6  &  7  W,  4,  c.  38,  s.  3,  to  all  persons  duly 
licensed  to  sell  tea,  &c.,  who  are  by  the  6  6r.  4,  c.  81,  to  be  deemed 
grocers,  and  entitled  to  the  privileges  which  grocers  formerly  had  in 
Ireland,  of  retailing  spirits  under  certain  restrictions.  There  are  two  Acts 
referred  to  in  the  license  as  set  out.  The  3rd  section  of  6  &  7  ^.  4, 
c.  38,  first  annuls  all  licenses  differing  in  form  from  that  prescribed, 
and  secondly  prescribes  a  new  license  differing  in  several  essential  par- 
ticulars from  that  in  force  at  the  time  the  Act  was  passed. 

The  old  license,  which  was  granted  under  the  6  6.  4,  c.  81,  s.  4, 
expressly  enabled  the  tea  dealer  or  grocer  to  sell  in  any  quantity,  however 
small,  under  two  quarts ;  the  new  license  prohibits  him  from  selling  in 
any  quantity  under  one  pint,  but  leaves  him  at  liberty  to  sell  any  quantity 
above  a  pint  within  the  retail  limit.  Under  the  old  license  he  might  (if 
duly  licensed)  retail  spirits  as  a  publican,  that  is,  to  be  consumed  on  the 
premises  in  bis  own  bouse,  or  next  door ;  under  the  new  license  he  can- 
not do  so  within  a  quarter  of  a  mile.  The  quantity  to  be  sold  was  always 
an  essential  characteristic  of  the  license ;  by  it  the  different  classes  of 
dealers  who  paid  different  amounts  of  duty  were  distinguished,  of  which 
at  one  time  (by  the  32  G.  3,  c.  190  ^^^'®  ^^^®  "o  l^ss  than  four;  there- 
fore, any  change  in  the  quantity  changes  essentially  the  license.  By  the 
6  &  7  fF.  4,  c.  38,  no  duty  is  imposed  on  the  new  license  thus  created 
by  that  Act.  It  would  be  therefore  free  from  duty  unless  there  were 
some  other  Act  by  which  a  duty  became  properly  payable  on  such  a 
form  of  license. 

It  is  admitted  that  the  only  Act  by  which  the  high  rate  of  duty  here 
taken  and  paid  under  protest  can  be  supported,  is  the  6  6.  4,  c.  81. 
That  Act  by  the  4th  section  gives  the  tea  dealer  (a  class  first  created  in 
Ireland  by  the  Act)  the  privileges  of  the  old  Irish  grocer,  of  selling 
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T.  T.  1843.  spirits  by  retail,  and  enables  bim  to  take  out  tbe  particular  license 
Exch,of  Pleas,  meDtioned  io  the  schedule  appended  to  the  2Dd  sectioui  which  it  calls  a 
license  to  retail  spirits  in  any  quantity  under  two  quarts,  on  payment  of 
the  duty.  Now,  the  schedule  to  the  2nd  section  contains  an  enumeration 
of  trades  and  classes  of  trades,  with  a  column  annexed  in  which  is  to  be 
found  the  duty;  and  under  the  general' head  <<  spirits^  appears  two 
classes  of  retailers :  First,  every  retailer  of  spirits  (except  retaiten  ofepmU 
in  Ireland^  after-mentioned)  with  a  duty  annexed  of  from  two  to  ten 
guineas,  according  to  the  value  of  the  house ;  secondly,  every  retailer  of 
spirits  in  Ireland,  being  duly  licensed  to  sell  tea,  coffee,  &c^  and  not 
selling  spirits  in  any  greater  quantity  than  two  quarts,  with  a  duty 
annexed  of  from  nine  to  thirteen  guineas,  according  to  the  value  of  tbe 
house. 

The  question  here  is,  with  which  of  these  two  rates  of  duty  is  the  tea 
dealer,  who  takes  out  the  license  to  retul  spirits  prescribed  by  the  6  &  7 
W.  4,  chargeable  ?  The  plaintiff  contends  he  cannot  be  chargeable  witb 
the  higher  rate,  because  by  the  2nd  section  of  the  6  6. 4,  c.  81,  the  datj 
is  expressly  imposed  upon  the  license,  not  upon  the  trader ;  the  duty  of 
from  nine  to  thirteen  guineas  is  a  duty  adapted  to  and  commensurate 
with  the  license  minutely  described  in  the  schedule  and  4th  section,  and 
payable  only  on  that  particular  form  of  license.  Now,  that  lieeose  is 
made  null  and  void,  and  thereby  the  4th  section  in  that  respect  b  repealed 
by  the  6  &  7  IF.  4 ;  the  necessary  consequence  of  which  is,  that  tbe 
duty  which  was  only  payable  on  that  form  of  license  cannot  be  imposed 
upon  a  new  form  of  license  essentially  differing  from  it,  without  express 
words  of  the  Legislature.  In  effect,  the  duty  is  repealed  by  the  repeal 
of  the  license. 

It  may  also  be  contended,  that  the  duty  of  from  two  to  ten  guineas 
is  equally  inapplicable  to  the  plaintiff's  license,  and  that  such  license  b 
consequently  duty  free.  If  there  be  any  doubt  in  the  matter,  the  subject 
should  have  the  benefit  of  the  doubt,  and  ought  not  to  be  taxed  except 
by  clear  and  unambiguous  words :  Reed  v.  WUmot  (a) ;  The  Earl  (f 
Courtown  v.  Sreen  (b) ;  Doe  d.  Scruton  v.  Smith  (c) ;  WarrtngUm  v. 
Furbor  (d) ;  Leaee  Nagle  v.  Ahem  {e) ;  Brandling  v.  BarringUm  (f) ; 
Jonee  v.  8andyi(g)\  Cosher  v.  HolmeeQi). 

On  these  grounds  the  plaintiff  is  entitled  to  have  the  verdict  entered 

(a)  7  Biog.  682.  {h)  M.  S.  MocUer's  Stamp  Laws,  316. 

(e)  1  M.  &  Sc.  337.  {d)  8  East,  242. 

(e)  3  Ir.  Law  Bep.  48.  See  also  Tht  AUemeyGeneral  ▼.  /Hum,  1  Ir.  Law  Bep. 
363 ;  King  t.  Wmttanleyy  1  Cr.  &  Jer.  441 ;  and  Lettee  Lynch  ▼.  Lynch,  4  Law  Bee. 
O.  S.  227. 

(f)  6  B.  &  Cr.  476.  {g)  2  Barnes,  379. 
(A)  2B.&  Ad.  692. 
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up  for  him,  either  for  the  full  amount  of  duty  paid,  in  case  the  license    T.  T.  1843. 
should  be  held  to  be  free  from  duty,  or  at  all  events  for  the  difference   Sach.of  Pleat. 
between  the  sum  paid  and  tendered,  in  case  the  latter  should  be  con-      DiCKSOir 
sidered  the  sum  legally  payable.     But  in  no  case  can  the  defendant  be 
entitled  to  the  verdict,  unless  the  Court  should  hold  the  old  duty  pay- 
able upon  the  new  license,  without  either  express  words  or  necessary 
implication. 

Mr.  JM  and  Mr.  B^nnetty  Q.  C,  for  the  defendant— The  question 
is,  what  amount  of  duty  the  plaintiff,  as  a  person  selling  tea,  coffee,  cocoa 
DQts,  chocolate  and  pepper,  is  entitled  to  pay  for  a  license  under  the 
6  &  7  FF.  4,  c.  38,  s.  3,  to  <<  retail  spirits  in  quantities  not  less  than 
one  pint,  and  not  to  be  consumed  on  the  premises ;"  that  is,  the  only 
kind  of  spirit  license  a  grocer  now  can  have.  That  statute  does  not  fix 
any  amount  of  duty,  and  therefore  the  amount  must  be  ascertained  from 
the  General  License  Act,  6  (?.  4,  c.  81,  s.  2,  schedule.  The  first  clause 
}Q  the  schedule  relating  to  this  subject  imposes  a  duty  varying  from 
£2.  2s.  (according  to  the  value  of  the  house)  on  every  retailer  ofepirite^ 
escept  retaUert  of  ejnvUs  in  Ireland  after  mentioned.  Those  *<  retailers 
of  spirits  after  mentioned"  are  described  in  the  subsequent  clause, 
and  a  higher  rate  of  duty  is  imposed  on  this  class  than  on  the  former, 
ft. «.,  a  rate  varying  from  £9.  9s.  upwards,  according  to  the  value  of  the 
house.  It  is  contended,  on  the  part  of  the  defendant,  that  the  plaintiff 
b  bound  to  pay  the  higher  rate  of  duty  mentioned  in  the  second  clause. 
That  clause  applies  to  the  license  taken  out  by  the  plaintiff,  with  the 
exception  that  the  restriction  **  not  selling  in  greater  quantities  than  two 
quarts*  is  removed,  and  that  instead  thereof  a  new  proviso  is  added,  viz., 
**'  not  retailing  in  quantities  less  than  one  pint."  But  the  insertion  of  thu 
restriction  to  a  minimum  does  not  affect  the  case ;  for  the  plaintiff  is  still 
a  retailer  of  spirits  duly  licensed  to  sell  coffee,  tea,  &c.,  and  not  selling 
spirits  to  be  consumed  on  the  premises,  and  therefore  the  question  comes 
to  thu,  does  the  removal  of  the  restriction  to  a  maximum^  u  e,  the  not 
selling  in  greater  quantity  than  two  quarts,  prevent  the  plaintiff  from 
being  charged  with  the  higher  rate  of  duty  ? 

First,  as  to  the  obvious  intention  of  the  Act.  The  object  of  the  two 
Acts  is  the  same,  viz.,  to  prevent  grocere  from  carrying  on  the  business 
of  publicans,  ^*  a  practice  which  was  found  to  be  attended  with  pernicious 
consequences,"  per  Bushe,  C.  J.,  in  BolamTe  case  (a),  and  to  make 
grocere  take  out  a  distinct  license  altogether  from  publicans ;  for  which 
(the  grocer's  license)  a  higher  rate  of  duty  was  to  be  paid.  That  a  grocer 
eaonot  take  out  a  publican's  license,  or  any  other  than  that  mentioned  in 

(a)  3  J.  &  S.  249. 
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T.  T.  1843.    tbe  6  &  7  W.  4,  c.  38,  s.  3,  is  decided  in  Reg.  proi.  Boland  ?.  Cm* 

ExchofPleoM.   misiioners  of  Excise  (a).     If  this  is    ihe  intentiun,  then   comes  ihe 

DICKSON      question,  what  is  a  grocer  within  the  meaning  of  the  Act  ?     It  U  tie* 

^'  fined  in  sect.  4  of  the  License  Act  (6  G,  4,  c.  81),  *'aU  persons  who 

PAFB.         „  gij^jj  jjg  ^jj^iy  licensed  under  this  Act  to  deal  in  or  sell  coffee,  tea, 

'<  cocoa  nuts,  chocolate  or  pepper  shall  be  deemed  grocers  wiihin  (he 

**  meaning  of  the  excise  laws."     The  plaintiff  comes  wiihin  this  descrip- 

tion,  and  his  case  quite  within  the  policy  of  tlie  Act ;  and  it  cannot  be 

contended  that  because  he  is  no  longer  prevented  from  selling  more  thsD 

two  quarts  at  a  time,  he  is  on  that  account  alone  to  be  exempted  from 

the  higher  rate  of  duty  to  which  grocers  retailing  spirits  are  subject. 

But  even  without  resorting  to  an  argument  from  (he  intention  of  the 
Legislature,  we  contend  that  the  plainliflTs  case  is  within  the  reasonable 
construction  of  the  words  of  the  License  Act.  The  words  **  and  not 
selling  in  greater  quantities  than  two  quarts  "  were  introduced  evidently 
because  no  spirit  license  was  then  allowed  to  a  grocer  without  such  a 
qualification,  and  to  guard  expressly  against  any  license  being  given  to 
such  a  person  in  any  other  form.  But  they  form  no  part  of  the  deG- 
nition  of  the  sort  of  person  who  is  to  take  this  particular  kind  of  license ; 
that  person  is  a  grocer,  and  these  words  are  merely  a  qualification,  or 
matter  of  regulation.  This  is  shown  in  several  instances  in  this  and 
other  Acts;  e.g.,  in  sect.  26,  imposing  penalties  on  persons  not  taking  out 
the  license  required  by  the  Act;  a  distinct  penalty,  viz.,  £100,  is  given 
against  "  retailers  of  spirits  in  Ireland  being  licensed  to  sell  coffee,  tea," 
&c.  (not  alluding  to  the  maximum  at  all) ;  and  a  distinct  penalty  of 
£50  against  '*  every  retailer  of  spirits  not  being  a  retailer  of  spirits  in 
Ireland  duly  licensed  to  sell  coffee,  tea,"  &c.  This  clearly  shows  that 
the  restriction  to  a  mctximum  is  merely  a  matter  of  regulation,  and  is  not 
necessarily  appended  to  the  description  of  person  who  may  incur  a 
penalty  of  £100  for  not  taking  out  the  license  in  that  behalf  required, 
namely,  the  license  subject  to  the  higher  duty.  If  an  information  were 
filed  against  a  grocer  for  retailing  spirits  without  license  under  that  Act, 
it  would  state  in  the  very  words  of  this  clause  that  the  defendant  <*  was  a 
**  retailer  of  spirits  in  Ireland,  being  licensed  to  deal  in,  &c.,  tea,  coffee, 
'<&c.,  and  sohl,  &c.,  without  taking  out  such  license  as  in  that  behalf 
<<  required."  The  defendant  then  would  clearly  be  obliged  to  show  that 
he  took  out  the  geater  license  ;  for  the  license  in  that  behalf  is  treated  as 
quite  distinct  from  the  license  the  neglect  to  take  out  which  incurs  only 
the  £50  penalty.  So  in  the  present  case,  the  plaintiff  is  a  **  retailer 
of  spirits  in  Ireland,  being  licensed  to  sell  coffee,  tea,"  &c.,  and  it 
makes  no  difference  that  he  is  also  obliged  to  sell  not  less  than  one  pint 
at  a  time. 

(a)  2  J.  &  S.  243. 
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It  may  be  said,  that  the  defendant's  proof  of  a  license  in  that  behalf 
would  not  be  referable  to  the  6  G^.  4,  c.  81»  as  the  words  of  sect.  26 
are  merely  "in  that  behalf  required,"  not  "by  this  Act,**  and  that, 
therefore,  he  would  only  have  to  prove  a  license  under  the  6  &  7  fF.  4, 
c  3^,  for  which  no  duly  at  all  is  provided.  But  it  is  absurd  to  suppose 
that  twice  as  great  a  penalty  is  to  be  imposed  on  a  person  not  taking  out 
a  license  for  which  no  duty  at  all  is  payable,  supposing  that  possible,  as 
open  a  person  not  taking  out  a  license  for  which  duty  is  payable,  t.  «.,  a 
publican.  In  sect.  4  of  the  license  Act,  the  matters  of  regulation,  of 
which  the  defendant  contends  this  maximum  restriction  is  one,  is  no- 
ticed ;  and  it  is  said  that  persons  may  take  the  license  thereinbefore 
mentioned  subject  to  the  regulations  contained  in  that  Act  and  the 
former  Excise  Acts ;  but  for  that  mention  of  former  Acts  only,  this 
clause  would  expressly  apply  to  the  present  case  ;  it  shows  however,  that 
these  matters  of  regulations  are  not  to  be  taken  as  part  of  the  definition 
of  the  persons  who  are  to  have  a  grocer's  spirit  license. 

Another  proof  that  such  is  the  true  construction,  occurs  in  the  4  &  5 
W,  4,  c.  75,  8.  8  (the  Additional  License  Duty  Act),  providing  "  that 
**  nothing  herein  contained  shall  extend  to  enforce  any  additional  duly 
''on  any  license  to  retail  spirits  to  be  taken  out  by  any  person  in  Ireland 
"  duly  licensed  to  trade  in,  vend  and  sell  coffee,  tea,  &c.,  and  not  selling 
"spirits  to  be  consumed  in  the  house  or  on  the  premises  of  such 
"retailer;"  thus  showing  what  the  description  of  the  license  really  is. 
The  plaintiff  contends  that  the  spirit  retailer  mentioned  in  the  first 
clause  of  the  schedule  means  a  publican.  If  any  duty  be  at  all  payable 
in  this  ease,  this  is  a  strong  argument  for  the  defendant ;  because  it  has 
already  been  decided  in  BolantTs  case  (a),  that  a  grocer  cannot  have  a 
publican's  license ;  but  there  is  no  other  license  subjected  to  duty  but 
that  mentioned  in  the  second  clause,  and  the  duty  therein  mentioned  must 
be  what  is  payable  by  the  plaintiff". 

So  far  it  has  been  assumed  that  the  license  is  subject  to  some  duty  or 
other,  but  for  the  plaintiff  it  is  further  contended  that  no  duty  at  all  is 
payable.  In  the  first  place,  this  question  is  not  open  on  the  record,  the 
action  being  only  for  the  difference.  But  supposing  it  to  be  open,  it  is  quite 
clear  that  the  right  to  a  license  is  not  a  common  law  right,  whatever  the 
common  law  right  to  sell  any  particular  article  may  be.  In  this  instance 
the  right  to  a  license  is  given  by  the  58  G.  3,  c.  57,  s.  2,  an  Act  still  in 
force,  which,  after  saying  that  grocers  "  shall  be  capable"  of  holding  a  spirit 
license,  makes  the  payment  of  duty  a  condition  precedent  to  the  selling. 
It  is  true  that  the  particular  duty  referred  to  by  that  Act  (viz.,  the  duty 
under  the  55  G,  3,  c.  19)  is  abolished  ;  but  the  duty  under  the  6  G,  4, 
c  81,  is  substituted  in  lieu  of  it ;  and  therefore  the  payment  of  duty. 


T.  T.  1843. 
Exch.  of  Pleas. 


(a)  2  J.  &  S.  343. 
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T*  T^  1843.    Although  the  duty  be  altered  in  amount,  is  still  a  condition  precedent  to 
Ezch,o/ Fleiu,   the  taking  out  a  license  for  the  purpose  of  selling. 


The  case  was  again  argued  in  this  Term  by  Mr.  Napier  on  the  part 
of  the  plaintiff,  and  by  Mr.  Jehh  on  the  part  of  the  defendant. 
M.  T,  JH4S.  Cur.  ad,  vult. 

T.  T,  1844.  ^  difference  of  opinion  having  taken  place  upon  the   Bench,  their 

Lordships  now  delivered  judgment  ieriatim. 

Majf  r.  LefROT,  B. 

This  case  comes  before  the  Court  upon  a  special  verdict,  in  an  action 
brought  in  point  of  form  for  money  had  and  received,  and  on  the  other 
money  counts ;  but  in  point  of  substance,  to  try  the  right  of  the  defen- 
dant to  receive  a  **  grocer's  spirit  retail  license,"  on  the  payment  of  t 
duty  less  in  amount  than  the  sum  claimed  by  the  defendant,  the  officer 
whose  duty  it  was  to  grant  the  license  ;  which  sum  the  defendant  having 
paid  as  under  compulsion,  in  order  to  obtain  that  license,  he  now  brings 
this  action  to  recover  back  the  difference  between  the  greater  and  the 
lesser  duty. 

The  Jury  have  found  all  the  material  facts  necessary  to  raise  the  question 
of  right ;  they  have  found  the  notice  that  was  served  by  the  defendant, 
Pape,  as  collector  of  excise  in  the  Dublin  district,  calling  upon  the  plaintiff, 
Dickson,  to  take  out  a  *Micense,'*  a  '*  grocer's  license,''  and  a  ^'grocer^s 
spirit  retail  license,"  and  to  pay  the  duties  thereon  respectively  imposed 
by  the  6  G.  4,  c.  81,  and  under  the  6  &  7  W.  4,  c.  38 ;  insisting  by  this 
notice,  that  under  the  joint  operation  of  these  two  Acts  of  Parliament,  he 
was  bound  to  pay  a  duty  for  the  grocer's  spirit  retail  license  of  £12.  2s.  6^« 
and  for  the  grocer's  license  a  duty  of  lis.  6^d.,  making  together  the 
sum  total  of  £12.  14s.  Id.;  that  duty  being  claimed  as  an  assessment 
upon  the  value  of  the  house  as  belonging  to  a  person  claiming  to  be 
entitled  to  a  grocer's  spirit  retail  license. 

The  special  verdict  finds,  that  the  plaintiff  accordingly  came  in  and 
paid  the  grocer's  license  of  Us.  6^d.,  thereby  admitting  that  he  stood 
in  the  position,  and  desired  to  stand  in  the  position  of  a  licensed  grocer ; 
but  he  then  claimed  to  take  out  a  grocer's  spirit  retail  license,  in  the 
terms  of  the  6  &  7  FF.  4,  c.  38,  on  the  payment  not  of  the  sum  claimed 
as  having  been  assessed  as  the  value  of  the  house  which  he  occupied  as  a 
grocer,  but  on  payment  of  a  lesser  sum,  namely,  £8.  168.  6d.,  which 
would  be  according  to  the  assessed  value  of  the  house  under  the  6  G.  4, 
of  a  general  retailer  of  spirits.  If  the  dwelling-house  of  such  retailer  be 
of  the  value,  at  the  time  of  taking  out  such  license,  of  £30,  and  under 
£40,  he  is  to  pay  so  much*.     That  sum  having  been  tendered,  and  the 

•  Vide  Schedule  6  G,  4,  c.  88.,  ante  p.  76,  n. 
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tender  having  been  refused  by  the  defendant,  the  collector  of  excise,  and    x.  T.  1844. 
he  having  refused  to  grant  a  license  upon  any  other  terms  than  upon  the    Ejtch.j/ Pleas^ 
ptymeot  of  the  larger  sum,  the  special  verdict  finds  that,  accordingly,  that       dickson 
hrger  sum  was  paid,  and  the  license  taken  out  under  protest ;  and  the  t;* 

question  referred  to  the  Court  by  the  Jury  is,  whether  the  plaintiff  was         'api. 
entitled  to  get  the  license  which  he  sought,  upon  the  terms  of  paying  the 
lesser  duty,  or  whether  the  defendant  rightfully  insisted  on  the  payment 
of  the  larger  sum  ? 

That  question  arises  on  the  construction  of  two  Acts  of  Parliament 
taken  together ;  the  6  6.  4,  c.  81,  and  the  6  &  7  W.  4,  c.  38.     By  the 
first  of  these  Acts,  entitled,  "  An  Act  to  repeal  several  duties  payable  on 
""  excise  licenses  in  Great  Britain  and  Ireland ;  and  to  impose  other 
**  duties  in  lien  thereof,  and  to  amend  the   laws  for  granting   excise 
**  licenses ;"  the  former  laws  relating  to  excise  licenses  and  the  duties 
payable  thereon  were  repealed ;  and  then  came  this  enactment,  which 
purports  to  be  a  consolidation  and  foundation,  as  it  were,  on  which  for  the 
future  was  to  rest  the  regulation  of  aU  excise  licenses,  and  a//  duties 
payable  thereon ;  and  the  second  section  enacts,  '*  That  from  and  after 
''the  6th  day  of  July  1825,  in  lieu  and  instead  of  the  duties  by  this  Act 
**  repealed,  there  shall  be  raised,   levied,   collected  and  paid  unto  his 
"  Majesty,  his  heirs  and  successors,  in  and  throughout  the  United  King- 
"dom  of  Great  Britain  and  Ireland,  the  several  duties  of  excise  or  rates 
**  and  sums  of  money  hereinafter  following,  that  is  to  say,  for  and  upon 
''every  excise  license  to  be  taken  out  by  any  maker,  manufacturer,  trader, 
"dealer,  retuler  or  person  hereinafter  mentioned,  within  Great  Britain 
''and  Ireland)  to  be  pud  by  such  maker,  manufacturer,  trader,  dealer, 
"  retailer,  and  person  respectively,  the  respective  annual  sum  or  duty  of 
"  excise  in  British  currency  hereinafter  mentioned**  (that  is  to  say),  viz., 
"  Every  retailer  of  spirits,  except  retailers  of  spirits  in  Ireland,  being 
**  duly  licensed  to  trade  in,  vend  and  sell  coffee,  tea,  cocoa  nuts,  cho- 
"colate  or  pepper,  and  not  selling  spirits   in  any  greater  quantity  at 
"  one  time  than  two  quarts,  or  any  spirits  to  be  consumed  in  the  house 
"or  premises  of  such  retailer,  if  the  dwelling-house  in  which  such  retailer 
"  shall  reside  or  retail  such  spirits  as  aforesaid,  at  the  time  of  taking  out 
"such  license,   shall   not  be  rated   at  a  rent  of  £25  per  annum  or 
"  upwards,"  &c. ;  and  "  if  the  same  shall  be  rated,  rented  or  valued  as 
"aforesaid,  at  £30,  and  under  £40,"  then  every  such  retailer  shall  pay  a 
license  dutj  of  £11.  lis.  Od.     That  is  the  rate  at  which  the  plaintiff's 
house  is  valaed,  and  if  he  comes  within  that  part  of  the  schedule,  he  must 
pay  this  which  u  called  the  higher  duty,  if  he  seeks  to  take  out  a  grocer's 
•ptrit  retail  license. 

It  appears  to  me  that  the  object  of  the  first  part  of  this  description 
was  to  ascertain  the  class  of  persons  who  were  to  take  out  a  license  pay- 
ing this  duty ;  and  next,  to  ascertain  the  nature  and  terms  of  the  license 
to  be  taken  out.    K  a  grocer,  therefore,  were  to  take  out  a  license  under 


Digitized  by  VjOOQ IC 


86 


CASES  AT  LAW. 


DICKSON 

V. 

PAPS. 


11 


T.  T.  1844.  *^**  ^^*'  **  *  grocer,  he  could  not  be  entitled  to  a  license  qualifying  him 
Exch.of  Pleat,  to  retail  spirits  without  paying  (he  augmented  duty :  but  even  on  pay- 
ment of  this  duty,  he  could  not  be  entitled  under  this  Act  to  a  spirit 
retail  license,  other  than  a  qualiBed  license,  qualified  by  the  descriplion 
here,  by  which  he  would  be  bound  to  sell  in  not  greater  quantifies  than 
two  quarts  at  one  time,  and  he  should  not  sell  any  spirits  at  all  to  be  con- 
sumed upon  the  premises ;  the  qualifying  words  are,  *^  and  not  selling 
"spirits  in  any  greater  quantity  at  one  time  than  two  quarts,  or  any 
"spirits  to  be  consumed  in  the  house  or  premises  of  such  retailer."  Now, 
the  question  is,  what  did  the  Act  mean  by  this?  It  appears  to  me,  that 
the  Act  of  Parliament  has  two  objects  in  view, — one  to  ascertain  the  duty 
to  be  paid  by  the  general  retailer  of  spirits,  not  being  n  grocer,  and  the 
other  to  ascertain  the  duty  to  be  paid  by  the  grocer  who  thought  fit  to 
take  out  a  retailer's  spirit  license,  but  that  no  grocer  could  get  a  retailer's 
spirit  license  upon  any  other  terms,  or  to  any  other  extent,  or  for  any 
other  purposes,  than  qualified  as  it  was  by  the  Act;  and,  therefore,  the 
Act  amounts  in  my  mind  to  this :  No  grocer  shall  get  a  general  retailer's 
license  unless  he  is  satisfied  to  take  it  in  the  terms  here  specified ;  and 
taking  it  in  these  terms,  he  shall  pay  the  larger  amount  of  duty.  That 
those  are  the  clear  and  manifest  objects  of  the  Act,  appears  to  me  quite 
plain  on  reading  the  diflferent  sections:  by  the  4th  section  it  is  enacted, 
"  That  all  persons  duly  licensed  to  sell  coffee,  tea,  cocoa  nuts,  chocolate 
"or  pepper,  shall  be  deemed  grocers  within  the  meaning  of  the  several 
"laws  of  excise  in  Ireland,  and  shall  be  entitled  to  take  out  the  licence 
"  hereinbefore  mentioned ,  to  retail  spirits  in  any  quantity  not  exceeding 
"  two  quarts  at  any  one  time,  to  be  consumed  elsewhere  than  in  the 
"house  or  on  the  premises  of  such  retailer,  subject  nevertheless  to  all 
"and  every  the  regulations  contained  in  the  said  laws,  or  any  of  them,  in 
"respect  to  grocers  retailing  spirits.'* 

Then  comes  the  7th  section,  which  directs  that  the  license  shall  slate 
on  the  face  of  it  the  purpose  for  which  it  is  taken  out ;  it  must  state  the 
purpose,  trade  or  business  for  which  such  license  is  granted,  and  the  time, 
name  and  place  of  abode  of  the  person  or  persons  taking  out  the  same ; 
and  the  true  date  or  time  of  granting  such  license.  And  then  comes  the 
26th  section,  by  which  penalties  are  imposed  upon  persons  dealing  in, 
retailing,  or  selling  any  goods  or  commodities  hereinafter  mentioned,  or 
exercising  or  carrying  on  any  trade  or  business  hereinafter  mentioned,  for 
the  making,  or  manufacturing,  or  dealing  in,  retailing  or  selling  of  which 
goods  or  commodities,  or  for  the  exercising  or  carying  on  of  which 
trade  or  business  a  license  is  required  by  this  Act,  without  taking  out 
such  license  as  is  in  that  behalf  required.  Then  comes  a  description  of 
persons  who  would  incur  the  penalty  by  not  complying  with  the  terms  of 
the  Act ;  and  in  that  description  we  find  persons  who  retail  spirits  with- 
out being  duli^  licensed. 

£very  retailer  of  spirits  subjects  himself  to  a  penalty  unless  he  has 
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taken  odI  the  license  "thereinafter  mentioned."     Now,  who  are  those    T.  T.  1844. 

retailers?   They  are  divided  in  two  classes  ;  first,  every  retailer  of  spirits    Exch. of  Pleas* 

in  Ireland  "  being  licensed  to  trade  in,  vend  and  sell  coffee,  tea,  cocoa       dickson 

"nuts,  chocolate  or  pepper;"  and  secondly,  "every  retailer  of  spirits  v* 

"  not  being  a  retailer  of  spirits  in  Ireland  duly  licensed  to  sell  coffee, 

**tea,**  &c;  accordingly,  therefore,  by  this  Act,  there  was  a  penally  on 

every  person  retailing  spirits  as  a  grocer,   who  did  not  take  out  the 

grocer's  spirit  license  as  hereinafter  mentioned ;  and  on  every  person 

not  licensed  as  a  grocer  who  should  not  take  out  the  license  suitable  to  a 

person  not  licensed  as  a  grocer.     On  the  face  of  the  Act,  therefore, 

there  was  a  clear  specification  of  two  classes  of  persons — "  those  not 

taking  out  the  grocer's  license;"  and  the  other  class,  "those  who  took 

out  the  grocer's  license ;"  and  the  Act  provides  for  those  two  classes, 

by  pointing  out  a  different  amount  of  duty  to  be  paid,  according  as  a 

party  was  a  grocer,  or  was  not  a  grocer ;  and  there  was,  also,  by  that 

Act  a  clear  specification  of  the  two  classes  of  licenses  that  were  to  be 

taken  out  by  the  two  classes  of  persons,  according  as  the  claimant  was  a 

grocer,  or  was  not  a  grocer. 

Under  that  Act,  therefore,  I  am  clearly  of  opinion,  it  would  be  im- 
possible that  any  question  could  arise.  It  must,  I  should  think,  be 
admitted  on  all  hands,  that  there  could  be  no  doubt  whatever,  that  if  the 
plaintiff  had  been  confined  to  that  Act,  he  must  have  paid  for  the  grocer's 
spirit  retail  liceuse  the  larger  amount  of  duty.  It  is  very  true,  under 
that  Act,  the  terms  on  which  he  would  have  got  the  license  would  have 
been,  that  he  could  not  sell  in  quantities  larger  than  two  quarts,  and  not 
any  not  to  be  consumed  on  the  premises ;  those  were  the  terms  attached 
to  that  license. 

Then,  the  next  question  is,  has  any  thing  occurred  to  repeal  this  Act 
of  Parliament,  as  far  as  it  required  the  duty  to  be  paid  by  a  grocer  on 
taking  out  a  license  for  retailing  spirits ;  is  he  entitled  at  this  day  to 
obtain  such  liceuse  without  paying  the  higher  rate  of  duty  which,  under 
6  G,  4,  he  should  have  paid,  and  paying  only  the  lesser  amount  of  duty 
such  as  a  general  retailer  (not  a  grocer)  should  have  paid  under  that 
Act?  It  has  been  argued  that  the  G  &  7  fK  4,  c.  38,  gives  him  that 
title.  Now,  what  does  that  Act  purport  to  be?  It  purports  to  be  an 
Act  to  amend  an  Act — the  Act  of  3  &  4  FF.  4,  which  was  an  Act  to 
amend  the  6  G.  4 ;  so  that  the  Act  6  &  7  FT.  4,  is  in  terms  an  Act  to 
amend  the  Act  6  G.  4,  and  it  specifies  as  to  this  subject  the  nature  of 
the  amendment.  The  words  are: — "And  whereas  it  is  expedient  to 
"amend  the  said  Acts  in  certain  particulars,  and  to  make  other  regula- 
"  turns  in  respect  of  the  sale  of  ivines,  spirits,  beer  and  cider,  by  retail 
"til  Ireland r  and  then  comes  the  3rd  section,  which  contains  this 
enactment: — «*  And  be  it  further  enacted  that  from  and  after  the  passing 
"  of  this  Act,  no  person  in  Ireland  who  shall  be  duly  licensed  under  any 
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"  Act  or  Acts  for  granting  excise  licenses  to  deal  in  or  sell  coffee,  tei, 
<<  cocoa  nuts,  chocolate  or  pepper,  nor  any  person  deemed  a  grocer 
<*  within  the  meaning  of  the  lavrs  of  the  excise  in  force  in  Ireland,  at  or 
"  immediately  before  the  passing  of  this  Act,  shall  be  entitled  to  take  oat 
"any  license  to  retail  spirits  in  the  house  or  on  the  premises  of  such 
"  retailer,  or  in  any  house,  or  on  any  premises  within  one  quarter  of  t 
**  a  mile  of  the  house  or  premises  of  such  retailer,  other  than  a  license  to 
"retail  spirits  in  quantities  not  less  at  one  time  than  one  pint,  and  to  be 
"  consumed  elsewhere  than  in  the  house  or  on  the  premises  of  such 
"  retailer ;  and  any  license  to  retail  spirits  in  any  other  manner,  granted 
"after  the  passing  of  this  Act,  to  any  such  grocer  or  person  so  licensed 
"  as  aforesaid,  shall  be  wholly  null  and  void." 

That  section  alters  the  nature  of  the  license  which  a  grocer  was  enti- 
tled to  take,  or  was  bound  to  take.  That,  however,  is  not  the  question ; 
but  the  question  is,  does  it  exempt  a  grocer  from  taking  out  a  license? 
and  if  it  does  not  exempt  him,  does  it  entitle  him  to  take  out  a  license 
without  paying  any  duty,  or  on  paying  not  the  duty  that  was  imposed  on 
the  grocer's  license  by  the  6  G.  4,  but  the  duty  that  was  imposed  on  the 
general  retailer's  license  ?  Is  there  any  thing  in  thb  section  importing 
any  thing  to  exempt  a  grocer  from  taking  out  a  license  ?  On  the  con- 
trary, it  regulates  the  terms  in  which,  in  future,  it  shall  be  granted; 
there  is  no  intimation  showing  that  a  grocer  is  exempted  from  taking  out 
a  license,  if  he  means  to  be  a  retailer  of  spirits ;  there  is  not  a  word 
intimated  by  the  Legislature  that  that  was  their  intention  ;  it  is  still  as  a 
grocer  he  must  apply  for  his  license  as  a  retailer  of  spirits ;  and  if  he  is 
to  pay  any  license,  and  it  is  admitted  he  is  to  do  so,  it  must  be  as  a 
grocer,  by  the  very  terms  of  this  section ;  and  if  he  is  to  take  a  license  as 
a  grocer,  and  to  pay  a  duty  for  it,  where  can  we  find  that  duty  but  in  the 
6  Cr.  4  ?  for  the  6  &  7  W,A  points  out  none. 

He  is  a  grocer,  and  he  comes  to  the  collector,  and  he  desires,  holding 
in  hii  hands  his  grocer's  license,  to  have  from  him  a  general  retailer's 
license.  Where  is  his  title  to  it  ?  He  has  a  title  to  a  grocer's  license, 
but  he  has  no  title  to  a  general  retailer's  license,  and  no  such  license  can 
be  issued  to  him ;  he  must  take  the  qualified  license  provided  for  him 
under  this  Act  of  the  6  &  7  W,  4,  the  duty  upon  which  must  be  paid 
according  to  the  scale  laid  down  in  the  former  Act ;  for  there  is  none 
other  provided  for  that  license :  so  that  it  really  comes  to  the  question, 
did  the  Legislature  mean  to  exempt  him  from  paying  any  duty  whatever? 
If  that  be  the  case,  this  section  in  the  Act  of  William  must  go  to  repeal 
altogether  the  26th  section  in  the  Act  6  G.  4,  which  obliged  all  persons 
who  take  out  license  as  grocers,  under  a  penalty,  to  take  out  license  for 
grocers  as  set  out  in  that  Act.  The  penalty  could  not  be  enforced  against 
them  under  that  penal  section  which  imposes  the  obligation  on  general 
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retailers,  for  they  are  not  general  retailers  within   the  meaning  of  that 
section  whilst  they  are  grocers. 

I  confess  it  appears  to  me,  therefore,  on  these  two  Acts  of  Parlia- 
ment taken  together,  that  any  man  taking  out  a  license  as  a  grocer, 
tlthough  that  license  unquestionably  is  not  in  the  terms  in  which  it  would 
be  conceived  under  the  former  Act,  and  therefore  does  not  bring  him 
within  all  the  terms  of  the  exception  as  set  forth  in  that  Act,  is  within 
the  substance  of  the  exception  as  a  grocer  ;  and  though  the  terms  of  the 
license  be  different,  these  terms  must  be  considered  as  substituted  in 
place  of  the  other,  the  Acts,  being  in  pari  materia,  one  an  amendment 
of  the  other.  I  am,  therefore,  of  opinion,  that  there  should  be  judgment 
for  the  defendant  on  this  special  verdict. 


E.  T.  1844. 

EachM/ Pleas. 


Richards,  B. 

The  6  6r.  4,  c.  81,  repeals  all  duties  theretofore  payable  upon  excise 
licenses  and  imposes  new  duties. 

By  the  2nd  section  of  that  Act  a  duty  is  imposed  upon  all  persons 
taking  out  a  spirit  retail  license  (which  I  shall  call  the  publican's  license), 
but  which  by  express  exceptionary  words  in  that  part  of  the  schedule 
grocers  were  not  entitled  to  obtain  ;  we  find,  however,  that  in  a  sub* 
sequent  part  of  the  schedule  provision  is  made  in  respect  to  a  grocer's 
retail  spirit  license,  and  that  a  license  of  that  description  was  subject  to 
a  different  and  to  a  higher  duty  than  a  publican's  license,  and  was  subject 
to  restrictions  from  which  a  publican's  license  was  free,  viz., — that  not 
more  than  two  quarts  should  be  sold  on  the  premises  at  any  one  time, 
and  that  not  any  quantity  should  be  sold  for  consumption  on  the 
premises. 

This  Act  shows,  I  think,  very  plainly,  as  plainly  as  language  can  speak, 
that  it  was  not  the  intention  of  the  Legislature  that  grocers  should  be 
allowed  to  take  out  a  general  retail  license.  The  next  Act  that  I  think 
it  material  to  refer  to  is  the  6  &  7  W,  4,  c.  38  ;  by  that  Act,  section  3, 
DO  doubt,  the  regulations  made  by  the  6  G.  4,  in  respect  to  the  sale  of 
spirits  by  grocers'  taking  out  a  grocer's  spirit  retail  license  were  varied.  By 
the  former  Act,  as  I  have  already  observed,  grocers  having  a  retail  spirit 
license  could  not  sell  more  than  two  quarts  at  any  one  time,  and  could 
not  sell  at  all  for  consumption  on  the  premises  :  by  the  latter  Act  grocers 
taking  out  a  grocer's  spirit  retail  license  were  authorised  to  sell  any 
quantity  from  a  pint  upwards,  but  nothing  less  than  a  pint,  and  could  not 
sell  at  all  for  consumption  on  the  premises. 

Now,  in  my  opinion,  these  two  Acts  must  upon  every  rule  and  prin- 
ciple of  construction  be  construed  together,  and  consistently,  unless 
vhere  the  provisions  of  the  former  are  altered  by  the  latter,  either  by 
express  enactment  or  necessary  implication ;  and  the  latter  Act,  as  far  as 
can  be  done,  should  be  construed  rather  as  a  graft  upon  than  as  a  repeal 


Digitized  by 


Google 


90 


CASES  AT  LAW. 


DICKSON 

V. 

PAPE. 


E.  T.  1844.  of  th©  former  Act,  except  as  far  as  I  have  mentioned.  By  the  7lh  section 
Rjech^f  Pleat,  of  the  first  of  these  Acts,  the  form  or  contents  of  the  license  is  given, 
and  which  form  is  as  applicable  to  a  license  obtained  subsequently  as 
prior  to  the  6  &  7  W.  A,  The  last  mentioned  Act,  in  my  apprehension, 
intended  to  enact,  and  to  enact  nothing  more  in  that  behalf  than  that  a 
grocer  obtaining  "a  retail  spirit  license,"  instead  of  being  confined  to 
the  restriction  contained  in  the  6  6r.  4,  and  governed  by  the  regulations 
prescribed  by  that  Act  as  to  quantity,  should  have  much  more  enlarged 
powers  of  sale  as  to  the  maximum^  and  be  at  the  same  time  circum- 
scribed as  to  the  mininum  quantity  to  be  sold  ;  but  that  a  ''  grocer's  spirit 
retail  license"  should  be  taken  out  by  all  grocers  before  they  could  in 
any  form  retail  spirits,  was  expressly  enacted  by  the  first  of  these  Acts; 
and  so  far  from  that  provision  being  repealed,  it  was,  in  my  opinion, 
manifestly  contemplated  by  the  second  Act  to  which  I  have  referred  that 
it  should  still  have  continuance ;  in  fact,  the  6  &  7  W,  A  proceeded  on 
the  assumption  that  it  was  necessary  for  grocers  to  take  out  a  *<  grocer's 
spirit  retail  license"  before  they  could  in  any  form  retail  spirits. 

I  admit  the  principle,  that  a  duty  is  not  to  be  imposed  upon  the  subject 
by  ambiguous  words  in  an  Act  of  Parliament;  but  where  a  duty  is  im- 
posed by  clear  and  plain  language  upon  the  public  generally,  and  where 
a  different  duty  is  imposed  by  as  plain  and  clear  words  upon  a  particular 
class  excepted  out  of  the  general  public  and  not  deemed  entitled  to  as 
favourable  terms  as  the  general  public, — I  am  of  opinion,  that  I  ought 
not,  unless  upon  reasonably  plain  and  clear  grounds,  to  hold  that  it  was 
the  intention  of  the  Legislature  at  a  subsequent  period  to  free  such  class 
from  all  duty,  that  is,  from  a  liability  to  pay  any  duty  whatsoever  (for  that 
is  the  question),  leaving  the  duly  still  on  the  public  generally  as  origi- 
nally imposed.  Now,  I  must  confess,  I  do  not  feel  bound  against  the 
rationale  of  the  case,  and  against  what  I  cannot  but  think  was  the  true 
and  real  meaning  and  intention  of  the  Legislature,  to  hold  that  the  duty 
originally  imposed  by  the  6  G.  4,  upon  the  class  to  which  I  have 
referred,  viz.,  grocers,  was  repealed  by  the  6  &  7  1^.  4.  I  do  not  say, 
intended  to  be  repealed,  for  that,  I  think,  has  been  scarcely  argued,  and 
manifestly  such  was  not  the  intention ;  but  constructively  and  legally 
repealed,  that  is,  repealed  by  some  necessarily  implied  construction  of 
law,  without  regard  to  the  real  intention.  Now,  for  myself,  I  will  say, 
that  I  see  no  such  necessary  implication  in  the  6  &  7  W.  4,  on  the  con- 
trary, I  think  the  6  &  7  W,  A  may  upon  this  point  well  stand  with  the 
6  G.  4 ;  and  therefore  I  am  of  opinion  that  grocers,  taking  out  a  ^iril 
retail  license,  are  bound  to  pay  the  duty  prescribed  for  such  class  of 
persons  by  the  6  G^.  4,  c.  81. 

If  I  am  right  in  this  view  of  the  case,  it  becomes  unnecessary  to  con- 
sider the  different  other  Acts  of  Parliament  to  which  we  have  been 
referred. 
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Pennefather,  B. 

I  cannot  saj  that  I  consider  this  case  as  clear  as  it  might  be  desired, 
or  as  it  would  have  been  easy  for  the  Legislature  to  have  made  it ;  and  I 
the  more  particularly  say  so,  as  my  Lord  Chief  Baron  differs  from  the 
opinion  which  the  majority  (among  whom  I  am)  of  the  Court  entertain. 
I  quite  agree,  that  if  the  matter  be  so  doubtful  that  the  intention  of  the 
Legislature  cannot  be  fairly  made  out,  or  if  the  words  be  so  ambiguous 
that  a  sound  construction  cannot  be  arrived  at,  the  subject  should  have 
the  benefit  of  such  doubt,  and  that  a  duty  ought  not  to  be  levied  which 
does  not  clearly  appear  to  have  been  intended  by  the  words  of  the  Act 
of  Parliament.  That  principle  has  been  laid  down  by  most  eminent 
Judges ;  and  it  is  a  principle  from  which  I  would  be  very  sorry  to  depart. 
It  is,  however,  the  duty  of  the  Court  carefully  to  examine  the  enact- 
ments, in  order  to  ascertain  if  there  be  such  doubt,  or  whether  a  plain 
intention  is  not  to  be  inferred. 

The  question  arises  here  upon  the  construction  of  two  Acts  of  Parlia- 
ment—namely, the  6  (r.  4,  c.  81,  and  the  subsequent  enactment  of  the 
6  &  7  FT.  4,  c.  38.  If  the  matter  rested  on  the  former  of  those  statutes, 
DO  possible  doubt  could  be  entertained  of  the  meaning  of  the  Legislature. 
That  Act  (the  6  6r.  4,  c.  81)  was  made  for  the  purpose  of  consolidating 
the  duties  which  bad  been  payable  in  this  country  and  in  England,  and  to 
bring  into  one  code  the  several  Acts  of  Parliament  which  had  been  in 
existence.  The  clause  in  6  G.  4,  connected  with  the  present  question, 
enacts,  that  **  Every  retailer  of  spirits  in  Ireland,  being  duly  licensed  to 
"  trade  in,  vend  and  sell  coffee,  tea,  cocoa  nuts,  chocolate  or  pepper,  and 
^'selling  spirits  in  any  greater  quantity  at  one  time  than  two  quarts,  or  any 
"  spirits  to  be  consumed  in  the  house  or  premises  of  such  retailer,"  shall 
pay,  according  to  the  value  of  his  house  and  premises  at  the  time,  for 
his  license,  which  in  the  present  case  amounts  to  the  sum  of  £11.  lis. 
It  b  quite  clear,  then,  that  if  the  matter  rested  on  that,  this  person, 
who  is  found  by  the  special  verdict  to  have  taken  out  a  license  as  a 
grocer,  and  who  is  to  be  considered  as  such  within  the  meaning  of  this 
clause,  would  have  to  pay  a  sum  of  £l  1.  I  Is.  for  this  license.  It  is  to  be 
observed,  that  grocers  not  only  have  certain  peculiar  restrictions  imposed 
opoD  them  by  their  licenses,  but  they  have  by  the  Act  the  peculiar 
privilege,  which  other  retailers  of  spirits  have  not,  that  they  are  entitled 
to  have  a  license  without  any  application  to,  or  any  examination  before 
the  magistrates. 

We  come  now  to  the  subsequent  Act  of  the  6  &  7  FF.  4,  c.  38,  which 
was  passed,  as  has  been  already  observed,  to  "  amend  and  continue '' 
the  6  G.  4,  as  also  "  to  amend  and  alter  **  a  previous  Act  of  Parlia- 
ment— namely,  the  3  &  4  fF.  4,  which  had  been  made  for  a  similar 
purpose;  and  therefore  I  agree  with  my  Brethren,  that  the  two  Acts  of 
Parliament  must  be  taken  together,  and  must  be  considered  as  a  con- 
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tinuing  enactment ;  and  that  the  clause  as  found  in  the  first  Act  must 
be  continued,  and  must  be  considered  to  operate,  unless  it  is  expressly 
repealed  by  a  subsequent  Act ;  or  unless  the  enactments  of  the  second 
Act  are  irrreconcileable  with  it :  and  therefore,  we  are  now  to  see 
what  is  the  effect  of  the  3rd  section  of  the  latter  Act,  which  says, 
that  **  From  and  after  the  passing  of  this  Act,  no  person  in  Ire- 
**  land,  who  shall  be  duly  licensed  under  any  Act  or  Acts  for  granting 
<*  excise  licenses  to  deal  in  or  sell  coffee,  tea,  cocoa  nuts,  chocolate 
**or  pepper,  nor  any  person  deemed  a  grocer  within  the  meaDing 
*'  of  the  laws  of  the  excise  in  force  in  Ireland,  at  or  immediately 
''  before  the  passing  of  this  Act,  shall  be  entitled  to  take  out  any  license 
'*  to  retail  spirits  in  the  house  or  on  the  premises  of  such  retailer,  or  in 
'*any  house,  or  on  any  premises  within  one  quarter  of  a  mile  of  the 
**  house  or  premises  of  such  retailer,  other  than  a  license  to  retail  spirits 
**  in  quantities  not  less  at  one  time  than  one  pint,  and  to  be  consumed 
"  elsewhere  than  in  the  house  or  on  the  premises  of  such  retailer."  The 
clause  is  silent  as  to  the  sum  to  be  paid  ;  but  the  question  is,  must  not 
the  sum  to  be  paid,  in  the  absence  of  any  express  alteration,  be  that 
provided  by  the  6  G,  4,  of  which  the  6  &  7  FF.  4  is  a  continuation  and 
amendment ;  and  is  not  this  a  necessary  implication  ?  If  I  did  not  think 
so,  I  would  adopt  the  principle  that  I  set  out  with — namely,  that  the 
subject  should  not  be  taxed  by  a  doubtful  or  an  ambiguous  enactment 
Now,  no  intention  on  the  part  of  the  Legislature  to  make  an  alteration 
in  the  amount  of  the  sum  to  be  paid  appears  ;  nor  is  the  grocer  deprited 
of  the  privilege  of  obtaining  as  of  right  his  license. 

The  matters  to  be  done  under  the  license  by  the  party  in  the  carry* 
ing  on  of  his  business  are  altered ;  but  he  gets  the  license  on  the  same 
terms,  without  application  to  magistrates  or  others,  as  provided  by  the 
6  G,  4,  and  in  the  absence  of  the  provision  for  the  payment  of  a  diffe* 
rent  sum,  it  strikes  me  necessarily  on  payment  of  the  sums  provided  by 
that  Act. 

If  he  were  entitled  to  a  license,  as  he  insists  he  was,  he  was  entitled 
because  he  claims  it  ex  dehito  justitiee  ;  he  must  claim  it  as  a  grocer 
under  that  clause  of  the  6  G,  4,  which  gives  it  to  him  on  the  payment  of 
the  sum  mentioned  in  the  schedule  to  that  Act.  I  cannot  conceive 
that  he  can  be  entitled  to  a  general  publican's  license;  he  never 
was  entitled.  A  publican  is  not  entitled  to  any  license  until  his  cl^m 
is  approved  of  by  the  magistrates  or  proper  authorities ;  but  the  grocer  is 
80  entitled.  The  6  &  7  W^.  4  alters  essentially,  perhaps  to  incovenience  iu 
some  respects,  the  provisions  mentioned  in  the  license,  and  the  matters 
to  be  performed  by  him  ;  but  still  it  leaves  the  license  as  a  license,  and 
the  right  of  the  person  claiming  the  license, — the  right  of  the  grocer  €X 
dehito  justitus  to  have  a  license  at  all, — untouched  and  unaltered  ;  and 
when  he  does  claim  the  benefit  of  a  license,  it  must  be  under  the  regula- 
tions of  the  Act  of  the  6  G.  4>  as  to  the  amount  of  duty ;  and  he  must  take 
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h  in  the  incumbered  manner,  if  it  be  so  considered,  mentioned  by  the 
6  &  7  FF.  4 ;  he  must  take  it  cum  onere  ;  he  must  pay  the  duty  pro- 
Tided  for  by  such  license ;  he  cannot,  as  it  strikes  me,  be  entitled  to  a 
general  publican's  license  on  paying  the  duty  of  a  publican,  which, 
according  to  the  value  put  upon  the  plaintiff's  house,  would  be  £8.  8s. 
per  year;  and  there  is  less  reason  to  say  that  he  is  entitled  to  a  license 
without  paying  any  duty  at  all.  As  I  said  before,  the  Legislature  has 
not  left  the  case  as  clear  as  it  might  have  been  ;  they  have  not  imposed 
the  duty  by  express  words  in  the  latter  statute,  but  they  have  left  the 
duty  imposed  by  the  former  statute  to  remain ;  and  in  my  mind,  have  said 
by  necessary  implication,  that  it  ought  to  be  paid  by  the  person  who 
obtains  as  of  right  a  license. 

I  therefore  concur  in  opinion  with  my  Brethren  who  have  so  ably 
discussed  this  case,  that  judgment  should  be  for  the  defendant  upon  this 
special  verdict. 
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Id  this  case,  1  have  the  misfortune  to  differ  from  the  judgment  pro- 
DOQDced  by  my  learned  Brethren  ;  and  having  entertained  that  difference 
of  opinion  for  a  long  time,  I  have  felt  it  my  duty  to  consider  and  recon- 
sider the  matter  both  before  the  present  day,  antf  also,  as  well  as  I  could 
do  so,  during  the  observations  which  have  fallen  from  the  Court, — 
because  I  was  most  anxious,  up  to  the  last  moment,  to  bring  my  mind,  if 
possible,  to  concur  with  the  opinion  pronounced  by  the  majority  of  the 
the  Court,  for  whose  judgment,  it  is  needless  for  me  to  say,  I  entertain 
the  highest  respect ;  but  on  every  consideration  that  I  could  give  this 
question,  I  have  felt  myself,  after  some  fluctuation,  compelled  to  declare 
that,  in  my  opinion,  judgment  ought  to  be  entered  for  the  plaintiff. 

By  the  6  G.  4,  c.  81,  s.  2,  certain  rates  of  duty  are  provided  for 
licenses  grantable  to  various  classes  of  trades;  and  so  far  as  regards 
retailers  of  spirits,  that  section  and  the  schedule  comprised  in  it  divides 
them  into  two  classes ; — one  class  comprises  retailers  generally,  without 
further  or  other  description,  **  every  retailer  of  spirits," — that  is  the 
first  class.  The  next  class  is  described  in  the  subsequent  part  of  the 
schedule ;  they  are  referred  to  in  the  former  part  by  an  exception, 
'* every  retailer  of  spirits'*  is  the  general  class,  "except  retailers  of 
spirits  after-mentioned," — that  is  the  second  class  of  retailers  ;  and  they 
are  then  more  fully  described  in  the  subsequent  part  of  the  schedule  in 
these  words  : — **  Every  retailer  of  spirits  in  Ireland,  being  duly  licensed 
'Mo  trade  in,  vend  and  sell  coffee,  tea,  cocoa  nuts,  chocolate  and  pepper, 
"and  not  selling  spirits  in  greater  quantity  at  any  one  time  than  two 
*'  quarts,  or  any  spirits  to  be  consumed  on  the  premises  of  such  retailer." 
That  is  the  description  of  the  second  and  excepted  class ;  and  I  read 
that  schedule  thus;  the  words  of  the  preamble  are — [His  Lordship 


Digitized  by 


Google 


94 


CASES  AT  LAW. 


E.  T.  1844. 
Exch,of  Pleas. 


here  read  the  preamble.] — Now,  I  read  that  in  this  way:  —  "  There  shall 
"  be  paid  on  every  excise  license  taken  out  by  every  retailer  of  spirits, 
"  except  those  after  mentioned,  the  sum  of  so  much  ;  and  there  shall  be 
"  paid  on  every  license  taken  out  by  every  retailer  of  spirits  duly  licensed 
"  to  trade  in,  vend  and  sell  coffee,  tea,  chocolate,  cocoa  nuts  and  pepper, 
"  and  not  selling  spirits  in  quantities  over  two  quarts  at  one  time,  a  sum 
"  of  so  much,  according  to  the  rate  or  value  set  upon  his  premises.*' 

This  is  not  the  first  Act  of  Parliament  in  which  these  classes  of 
retailers  are  distinguished,  because  they  were  for  a  long  time  dealt  with 
separately  ;  the  last  Act  on  the  subject  being  the  58  G.  3,  c.  57,  s.  2, 
which  placed  on  grocers,  taking  out  retail  spirit  licenses,  the  same  restric- 
tions exactly  that  we  find  comprised  in  this  schedule — namely,  that  tbej 
must  sell  no  less  than  two  quarts  at  a  time,  and  sell  none  to  be  consumed 
on  the  premises.  In  the  former  Act  I  do  not  find  that  there  was  anj 
schedule  divided  in  this  way ;  grocers  were  declared  capable  of  getting 
the  general  retailer's  spirit  license,  and  they  obtained  it  for  a  long  time ; 
and  they  not  only  obtained  it,  but  for  a  considerable  time  they  got  it 
upon  cheaper  terms  than  publicans  or  than  any  body  ebe ;  but  what  they 
got  under  the  former  Act  was  not  a  special  license  describing  their  trade 
in  any  particular  way  ;  it  was,  as  I  collect  from  the  Act,  in  form  the 
general  retailer's  license,  subject,  however,  to  the  restrictions  imposed  by 
the  Act.  By  the  58  G.  3,  c.  57,  the  rates  of  duty  were  made  equal  on 
both;  but  by  the  6  G^.  4,  c.  81,  an  alteration  was  made,  and  they  are 
charged  higher  for  their  license,  which  is  for  the  first  time  put  into  the 
schedule  as  a  separate  and  distinct  license. 

Now,  on  this  special  verdict,  it  is  contended,  in  the  first  place,  on  the 
part  of  the  plaintiff",  that  by  reason  of  the  Act  of  6  &  7  fF.  4,  c  38,  the 
distinction  of  duty  no  longer  exists,  that  a  licensed  grocer  is  now  entitled 
to  a  retailer's  spirit  license,  at  the  same  rate  of  duty  as  an  ordinary 
retailer.  It  was  indeed  further  contended  in  argument,  that  there  was 
no  longer  any  duty  at  all  payable  on  a  spirit  retailer's  license,  obtained 
by  a  grocer  ;  but  this  latter  part  of  the  argument  was,  I  think,  properly 
abandoned.  The  language  of  the  6  G^.  4  is  as  plain  as  can  be,  as  to  the 
rate  of  duty  to  be  paid  upon  the  license  taken  out  by  every  retailer  of 
spirits  with  one  exception, — that  exception  having  relation  to  the  licenses 
to  be  taken  out  by  grocers  ;  and  if  that  exception  has  been  removed,  then 
grocers  taking  out  a  spirit  retailer's  license  are  retailers  of  spirits,  and  are 
as  such  included  in  the  general  words  of  that  schedule,  in  that  part  of  it 
which  is  silent  as  to  the  mode  of  carrying  on  business,  and  bound  at  all 
events,  to  pay  the  duty  assigned  on  the  general  class.  The  question 
then,  in  my  mind,  is  this — does  the  exception  exist  ?  This  depends  ob 
the  6  &  7  W,  4,  c.  38,  s.  3. 

No  question  is  raised  by  the  special  verdict  which  calls  upon  us  to 
consider  a  matter  stated  and  commented  on  at  the  Bar,  namely,  that 
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out  the  general  retailer's  spirit  license,  by  first  getting  a  beer  license  and    ^f^f  ^' 

then  taking  out  the  retailer's  spirit  license.     Upon  what  construction,  or       dicksok 

mistaken  view  of  the  law,  this  practice  was  founded,  it  is  not  necessary  ^• 

here  to  inquire  ;  it  is  not  found  as  a  fact  on  this  special  verdict,  that  such 

licenses  were  so  obtained ;  and  the  present  question  is  one  raised  upon  the 

class  of  licenses  to  which  the  licensed  grocer  is,  as  such,  by  law  entitled, 

and  not  on  the  general  class  of  licenses,  to  which  no  trader  could  or  can 

be  entitled  without  the  previous  sanction  of  the  magistrates  or  Court  of 

Quarter  Sessions.     Now,  by  the  4th  section  of  the  6  Cr.  4,  c.  81,  a 

grocer  is  declared  entitled  to  the  license  to  retail  spirits  in  quantities  not 

exceeding  two  quarts  at  one  time  ;  and  for  this  license,  a  special  duty  is 

provided.    That  section  enacU,  *<  That  from  and  after  the  said  5th  day  of 

*'  July  1 825,  all  persons  who  shall  be  duly  licensed  under  this  Act  to 

"  deal  in  or  sell  coffee,  tea,  cocoa  nuts,  chocolate,  or  pepper,  shall  be 

"deemed  grocers  within  the  meaning  of  the  several  laws  of  excise  in 

"  force  in  Ireland,  at  and  immediately  before  the  passing  of  this  Act,  and 

"  shall  be  entitled"  (entitled  to  what  ?)  <*  to  take  out  the  license  herein- 

"  before  mentioned."     That  is  describing  the  thing  they  are  to  get ;  it  is 

a  thing  specified  in  the  Act  as  being  in  itself  not  a  general  license,  but 

the  particular  license  in  the   particular  way  specified.     It  is  not  the 

general  license  provided  by  law,  but  the  license  "  before-mentioned," 

embodying  all  the  provisions  of  that  section  of  the  Act ;  and  that  being 

the  case  under  the  6  &.  4,  I  come  now  to  see  what  is  the  enactment  of 

the  6  &  7  W.  4,  c.  38.     1  will  read  the  3rd  section,  "  And  be  it  further 

"  enacted,  that  from  and  after  the  passing  of  this  Act,  no  person  in 

"  Ireland,  who  shall  be  duly  licensed  under  any  Act  or  Acts  for  granting 

"  excise  licenses  to  deal  in  or  sell  coffee,  tea,  cocoa  nuts,  chocolate  or 

^  pepper,  nor  any  person  deemed  a  grocer  within  the  meaning  of  the  laws 

"  of  the  excise  in  force  in  Ireland,  at  or  immediately  before  the  passing 

"  of  this  Act,  shall  be  entitled  to  take  out  any  license  to  retail  spirits  in 

**  the  house  or  on  the  premises  of  such  retailer,  or  in  any  house  or  on 

^  any  premises  within  one  quarter  of  a  mile  of  the  house  or  premises  of 

''such  retailer,  other  than  a  license  to  retail  spirits  in  quantities  not  less 

*'at  one  time  than  one  pint,  and  to  be  consumed  elsewhere  than  in  the 

^  house  or  on  the  premises  of  such  retailer ;  and  any  license  to  retail 

**  spirits  in  any  other  manner ^  granted  after  the  passing  of  this  Act  to  any 

^  such  grocer  or  person  so  licensed  as  aforesaid,  shall  be  wholly  null  and 

**  void." 

Now,  it  is  conceded  that  that  is  a  clear  and  distinct  repeal  of  the 
permission  given  by  the  6  G^.  4  ;  a  distinct  repeal  of  the  power  given  to 
grocers  by  that  former  Act.  By  the  former  Act,  a  grocer  was  to  get 
the  license  prescribed  by  that  Act :  there  cannot  be  any  question  about 
that,  but  this  Act,  I  take  it,  gives  a  new  title,  and  he  is  as  much  entitled 
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Each,o/ Pieoi,    6  G.  4.     We  must,  I  think,  necessarily  give  this  section  this  reading; 

DICKSON       we  must  take  it  as  if  it  were  divided  into  two  sections — **  And  be  it 

^'  *^  further  enacted,  that  from  and  after  the  passing  of  this  Act,  no  person 

*'  in   Ireland,  who  shall  he  duly  licensed  under  any  Acts  for  granting 

"  excise  licenses  to  deal  in  or  sell  coffee,  tea,  &c.,  shall  not  be  entitled  to 

"  take  out  any  license  to  retail  spirits  in  the  house  or  on  the  premises  of 

"  such  retailer,  or  in  any  house  or  on  any  premises  within  one  quarter 

"of  a  mile   of  the  house  or  premises  of  such  retailer,  other  than  a 

**  license  to  retail  spirits  in  quantities  of  not  less  at  one  time  than  one 

<<  pint,  and  to  be  consumed  elsewhere ;" — and  as  if  there  then  followed 

a  4th  section — "  But  be  it  enacted  that  he  shall  be  entitled  to  a  license 

"  to  sell  spirits  in  quantities  of  not  less  at  one  time  than  one  pint,  and  to 

<<  be  consumed  elsewhere  than  on  any  such  premises." 

Now,  the  difference  between  these  licenses  is  very  obvious  and  may 
be  most  important  and  injurious  in  its  effects  on  the  business  in  ques- 
tion. This  latter  Act  limits  the  grocer  in  regard  to  the  premises.  Before 
the  Act  passed,  he  could  have  got  a  license  for  premises  situate  at  a  less 
distance  than  within  a  quarter  of  a  mile  of  the  house  in  which  he  carried 
on  his  grocery  business ;  and  if  he  kept  a  public  house,  be  might  have 
got  an  ordinary  retailer's  license,  and  he  might  sell  in  any  quantity 
however  minute ;  but  this  Act  does  away  with  that  privilege.  By  the 
6  G.  4,  he  could  not  sell  more  at  one  time  than  two  quarts,  but  be 
could  sell  any  quantity  under  that  compliment ;  and  he  was  not  restricted 
as  to  distance :  but  by  this  Act,  that  system  has  been  entirely  done  away 
with  and  a  new  one  introduced,  both  with  reference  to  the  manner  of 
carrying  on  trade,  and  the  thing  to  which  he  was  declared  entitled  by  the 
6  G.4. 

Now,  the  high  rate  of  duty  having  been  imposed  by  the  6  G.  4,  and 
this  last  Act  declaring  that  he  shall  not  be  entitled  to  the  same  descrip- 
tion of  license  as  granted  under  that  Act,  but  to  a  different  license ; 
can  we,  without  clear  words,  say,  that  he  is  to  pay  the  same  rate  of  duty 
for  a  different  license?  The  law  has  not  said  so  in  express  terms;  and 
are  we,  therefore,  in  the  silence  of  the  law  upon  the  subject,  to  declare 
it  affirmatively  ?  Or  can  it  be  fairly  said,  as  a  matter  free  from  any 
reasonable  doubt,  that  it  was  not  the  intention  of  the  Legislature  to  have 
repealed  the  higher  rate  of  duty  ?  Who  can  say  that  they  intended  the 
greater  license  duty  should  continue  to  be  paid  ?  and  if  they  so  intended 
that,  why  would  they  not  have  expressed  themselves  in  clear  and  positive 
language,  thereby  removing  all  doubts  upon  the  matter  ? 

There  may,  no  doubt,  be  good  reason  for  saying  that  these  details  may 
have  been  designed  as  descriptive  merely  of  the  regulations  to  affect  the 
general  thing  called  '*  a  grocer's  retail  license ;"  but  I  find  no  general 
thing  called  **  a  grocer's  retail  license," — I  find  on  the  contrary  what  I 


Digitized  by  VjOOQ IC 


CASES  AT  LAW. 


97 


coocei?e  to  have  been,  under  the  6  G^.  4,  c.  81,  a  special  license  with  a 
particular  rate  of  duty  anexed  to  it.  I  find  that  special  license  prohi- 
bited and  repealed  and  a  new  license  substituted  in  its  place.  Therefore, 
without  drawing  inferences,  which  I  cannot  do,  I  do  not  think  that  it  was 
the  intention  of  the  Legislature  to  impose  upon  this  license  the  higher 
rate  of  duty;  if  it  was  their  intention,  they  ought  to  have  expressed  it: 
they  have  not  done  so,  and  it  is  not  within  the  province  of  the  Court, 
or  consistent  with  the  decided  authorities,  to  rely  upon  inferences  in  order 
to  impose  a  burthen  upon  the  subject.  Let  those  whose  duty  it  is  to 
see  that  the  excise  laws  are  properly  administered,  go  to  the  Legislature, 
and  get  them  to  express  their  intention  in  plain  language  so  as  to  remove 
all  doubt  and  ambiguity. 

On  the  whole  of  the  case,  therefore,  I  do  think  that  the  former 
license  has  been  repealed  ;  that  there  is  no  license  but  this  new  license  ; 
that  there  is  no  high  rate  of  duty  specially  imposed  upon  it ;  and  that, 
therefore,  as  to  duty  it  can  only  be  charged  as  coming  under  the  head 
of  licenses  granted  to  the  general  class  described  in  the  6  Cr.  4,  c.  81, 
by  the  words,  "  every  retailer  of  spirits.**  The  value  of  the  plaintiff's 
house,  according  to  the  special  verdict,  was  £36 ;  therefore,  the  duty  upon 
his  license,  as  an  unexcepted  retailer,  should  be  £8.  8s. 

The  penalty  has  been  referred  to  without  shaking  my  judgment.  It 
has  been  said  that  a  penalty  could  not  be  sued  for  on  this  clause ;  now, 
I  see  nothing  to  prevent  the  penalty  from  being  enforced.  The  words 
of  the  clause  are  plain  enough.  Every  retailer  of  spirits  in  Ireland,  if 
he  sells  spirits  without  a  license,  is  liable  to  a  penalty ;  if  a  general 
retailer,  he  is  liable  to  pay  £50 ;  if  a  retailer  licensed  as  a  grocer,  &c., 
be  is  to  pay  £100. 

On  the  whole  of  the  case,  my  opinion  is,  that  judgment  ought  to  be 
given  in  favour  of  the  plaintiff,  but  the  majority  of  the  Court  being  of  a 
different  opinion,  the  judgment  must  be  entered  for  the  defendant. 


E.  T.  1844. 
Exch.of  Pleat. 


Judgment  for  the  defendant.* 
•  Reversed  oa  writ  of  error,  vide  pott,  107. 
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Jan,  15. 

The  efiFeot  of 
the  6  &  7  W, 
4,  c.  38,  8.  3, 
is  that  a  li- 
censed publi- 
can is  not  en- 
titled to  a  gro- 
cer's license 
for  the  sale  of 
coffee,  tea,&c., 
on  the  same 
premises;  and 
a  person  hold- 
ing a  grocer's 
license  is  not 
entitled  to  any- 
other  license 
for  the  sale  of 
spirits,  but 
that  mentioned 
in  the  6  &  7 
W,  4,   c.  38, 

8.3. 


M  KENNA  in  Error  v.  PAPE. 

(In  Error  from  the   Court  of  Exchequer.) 

This  was  an  action  of  trespass  on  the  case,  brought  by  the  plaintiff 
against  the  defendant,  who  was  a  collector  of  excise,  for  having  refused 
to  grant  him  a  certain  license  to  retail  spirits.  The  declaration  alleged 
that  the  plaintiff  heretofore,  to  wit,  &c.,  was  and  thence  hitherto  bath 
been  a  person  duly  licensed,  pursuant  to  the  statutable  enactments  in 
that  case  made  and  provided,  to  exercise  and  carry  on,  and  then 
and  there  did  exercise  and  carry  on,  the  trade  and  business  of  t 
retailer  of  spirits,  to  be  drunk  or  consumed  in  his  house  on  the  premises, 
to  wit,  &c. ;  and  being  so  licensed,  he  then  and  there  became,  and  was 
desirous,  and  intended,  to  trade  and  sell  coffee,  tea,  cocoa  nuts,  chocolate 
and  pepper  in  a  certain  room  situate  in  and  belonging  to  the  said  last- 
mentioned  house,  and  situate  within  the  Dublin  excise  district ;  and  for 
that  purpose,  duly  made  entry  of  said  room  with  the  proper  officer  of 
excise,  in  whose  survey  said  room  was  situated,  and  was  intended  to  be  so 
used.  The  declaration  then  averred,  that  the  defendant  on  the  day  and 
year  last  aforesaid;  &c.,  was  the  collector  of  excise  for  the  said  DubUn 
district,  and  a  person  employed  by  the  Commissioners  of  Excise  of  our 
said  Lady  the  Queen,  for  the  purpose  of  granting  within  the  said  excise 
district,  under  his  hand  and  seal,  excise  licenses  authorised  or  required  to 
be  taken  out  by  persons  carrying  on  any  trade  or  business  under  or  subject 
to  the  laws  of  excise,  in  and  by  the  statutes  in  that  case  made  and  pro- 
vided ;  and  the  said  plaintiff  being  so  licensed  as  aforesaid  to  retail 
spirits,  and  having  for  the  purpose  of  trading  in  and  selling  coffee,  tea, 
cocoa  nuts,  chocolate  and  pepper,  in  the  room  aforesaid,  duly  made  entry 
of  said  room  in  manner  aforesaid  ;  and  being  otherwise  entitled  to  receive 
such  license  as  hereafter  next  mentioned,  afterwards,  then  and  there 
applied  to  the  said  defendant,  as  such  collector  and  person  employed  by 
said  Commissioners  of  Excise  for  the  purpose  aforesaid,  for  a  license  to 
trade  in  and  sell  coffee,  tea,  cocoa  nuts,  chocolate  and  pepper  in  the  said 
room  so  situated  as  aforesaid,  and  whereof  entry  had  been  made  in  man- 
ner aforesaid,  such  license  as  last  aforesaid  being  authorised  and  required 
by  law  to  be  taken  out  by  every  person  trading  in  the  said  commodities ; 
and  the  said  plaintiff  then  and  there  paid  to  the  said  defendant,  as  such 
collector  as  aforesaid,  a  certain  sum  of  money,  to  wit,  lis.  6^^  being 
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the  amount  of  duty  or  sum  of  money  legally  imposed  upon  such  license, 
and  requested  and  demanded  from  the  defendant,  that  he  would  grant 
and  deliver  to  him  the  said  plaintiflf  such  license  to  trade  and  sell  coffee, 
tea,  cocoa  nuts,  chocolate  and  pepper,  as  aforesaid.  The  declaration  then 
averred,  that  it  was  the  duty  of  the  defendant  as  such  collector  of  excise, 
and  person  so  employed  by  her  Majesty's  Commissioners  of  Excise,  for 
the  purpose  of  granting  within  the  said  Dublin  district,  under  his  hand 
and  seal,  excise  licenses,  authorised  or  required  to  be  taken  out  by  per- 
sons carrying  on  any  trade  or  business  under  or  subject  to  the  laws  of 
excise  as  aforesaid,  and  under,  and  by  virtue,  and  in  pursuance,  of  the 
statute,  &C.,  so  to  grant  and  deliver  to  him  the  plaintiff,  being  a  person 
legally  entitled  as  aforesaid  to  receive  the  same,  and  having  paid  the  sum 
of  money  or  duty  thereupon  imposed  by  law  as  aforesaid,  such  license  to 
trade  in  and  sell  coffee,  tea,  cocoa  nuts,  chocolate  and  pepper,  as  afore- 
said ;  yet  that  the  defendant,  not  regarding  his  duty  in  that  behalf,  as 
collector  of  excise,  did  not  then,  or  at  any  time  afterwards,  grant  or 
deliver  to  the  said  plaintiff  such  license,  but  wholly  declined  so  to  do ; 
whereby  the  plaintiff  was  prevented  carrying  on  said  trade  or  business 
of  selling  coffee,  tea,  cocoa  nuts,  chocolate  and  pepper,  and  lost  and  was 
deprived  of  divers  gains  and  profits,  &C.,  to  the  damage  of  the  said 
plaintiff,  &c. 

To  this  declaration,  the  defendant  filed  a  general  demurrer ;  and  the 
plaintiff  haying  joined  in  demurrer,  the  Court  of  Exchequer  gave  judg- 
ment for  the  defendant  pro  formd^  without  hearing  the  case  argued,  in 
conformity  with  the  judgment  of  the  Court  of  Queen's  Bench  in  the  case 
^IBoland  v.  The  Commusioners  of  Excite  (a),  where  the  same  question 
was  raised ;  and  as  both  parties  were  desirous  of  taking  the  opinion  of 
the  Court  of  Exchequer  Chamber  on  the  point.  Accordingly,  a  writ  of 
error  having  been  taken  out  by  the  plaintiff,  and  the  common  errors 
assigned,  to  which  the  defendant  filed  a  joinder,  the  case  now  came  on  for 


Mr.  B»  Stephens^  and  Mr.  Napier^  Q.  C,  with  whom  was  Sir  Colman 
(J^LogUen^  Bart.,  for  the  plaintiff  in  error. 

The  question  in  this  case  arises  on  the  construction  of  the*  6  &  7  fF.  4, 
c.  38,  which  was  an  Act  passed  to  amend  the  previous  Act  of  the  3  &  4 
fP.  4,  c.  68,  as  to  licenses.  The  3rd  section  enacts,  that  **  No  person  in 
"Ireland  who  shall  be  licensed  to  sell  coffee*  tea,  &c.,  nor  any  person 
"deemed  a  grocer  within  the  meaning  of  the  excise  laws  in  force  in 
"  Ireland,  at  or  immediately  before  the  passing  of  this  Act,  shall  be  enti- 

(a)  2  Ir.  Law  Rec.  28r  ;  S.  C.  2  J.  &  S.  243. 
•   Tide  aniCf  p.  77,  no(e. 
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*<  tied  to  take  out  any  license  to  retail  spirits  in  the  house,  or  on  ih^ 
*'  premises,  of  such  retailer,  or  in  any  house,  or  on  any  premises  within 
"  one  quarter  of  a  mile  of  the  house  or  premises  of  such  retailer,  other 
'<  than  a  license  to  retail  spirits  in  quantities  not  less  at  one  time  than  one 
"  pint,  and  to  be  consumed  elsewhere  than  in  the  house,  or  on  the  pre- 
**  mises,  of  such  retailer ;  and  every  license  to  retail  spirits  in  any  other 
"  manner,  granted  after  the  passing  of  this  Act,  to  any,  save  a  grocer  or 
« person  so  licensed  as  aforesaid,  shall  be  null  and  void."  The  plaintiff 
is  stated  in  the  declaration  to  have  been  a  licensed  publican — that  is,  a 
person  licensed  to  retail  spirits  to  be  consumed  on  the  premises ;  and 
being  so  licensed,  applied  to  the  collector  of  excise  for  a  grocer's  license 
to  sell  coffee,  tea,  &c. ;  which  license  the  collector  is|  by  the  6th  section 
of  the  6  Cr.  4,  c.  81,  required  to  grant  to  any  person  legally  entitled  to  re* 
ceive  the  same,  on  payment  of  the  duty.  This  latter  license  the  collector 
refused ;  and  the  question  for  the  Court  is,  was  the  collector  justified  iu 
such  refusal ;  or,  in  other  words,  was  the  plaintiff  disentitled  by  law  from 
receiving  the  license?  It  is  admitted,  that  any  person  in  the  community 
would  primd  fade  be  entitled  to  the  license  to  sell  tea,  &c. ;  but  it  is 
insisted,  that  the  effect  of  the  above  section  is  to  create  an  exception  with 
regard  to  publicans. 

At  common  law,  the  subject  might,  of  common  right,  engage  in  any 
lawful  trade,  without  any  license  or  permission  from  the  Crown,  or  in 
several  trades,  at  one  and  the  same  time  ;  and  such  being  the  common 
law  right,  certain  statutes  were  passed  from  time  to  time  restricting  that 
right.  With  respect  to  publicans,  they  rendered  the  sanction  of  magis- 
trates necessary,  and  every  person  was  primd  facie  entitled  to  apply  to 
the  magistrates  for  a  general  retail  license,  except  so  far  as  they  were 
disabled  by  statute  |  but  there  never  was  any  restriction  or  disability  as 
to  the  tea  license.  Accordingly,  it  lies  on  the  defendant  to  show  some 
statutable  disqualification  preventing  the  plaintiff  in  this  case  exercising 
the  trade  of  a  grocer ;  and  this,  they  say,  is  done  by  the  foregoing  statute 
6  &  7  ^.  4,  c.  38,  s.  3.  But  there  is  nothing  in  that  enactment  which 
expressly  disqualifies  a  publican  from  getting  a  tea  license ;  nor,  as  we  con- 
tend, a  tea  dealer^  or  grocer, from  getting  a  publican's  license*  That  section, 
as  we  insist,  relating  exclusively  to  the  peculiar  license  which  had  always 
existed  in  Ireland,  called  **  the  spirit  grocer's  license,"  and  not  referring, 
or  intending  to  refer,  to  the  publican's  license  at  all.  The  other  side  must 
contend  that  the  disqualification  is  cast  on  the  plaintiff  by  implication,  and 
not  by  direct  enactment.  But  even  if  that  appeared  with  a  high  degree 
of  probability,  we  say  such  is  not  sufficient  to  control  or  take  away  a 
common  law  right.  Whether  the  3rd  section  of  the  6  &  7  fF.  4,  c.  38, 
and  particularly  the  concluding  words  of  it,  are  to  be  taken  iu  their 
abstract  literality,  or  in  connection  with  former  enactments,  must  depend 
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on  the  state  of  the  law  at  the  time  the  Act  passed ; — and  that  we  shall 
proceed  to  consider. 

Previous  to  the  45  6r.  3»  c.  50,  all  the  Acts  relating  to  this  subject 
were  annual,  and  the  retail  or  publican's  license  was  confined  to  victual- 
lers, coffee-sellers,  &c. ;  and  as  that  Act  repeals  all  the  former  Acts,  it  is 
a  good  terminus  a  quo  to  investigate  the  state  of  the  statute  law  on  the 
subject.  The  19th  section  is  the  first,  and  was  at  that  time  the  sole 
disabling  enactment,  and  disqualifies,  amongst  other  particularly  specified 
classes,  "  grocers ;"  and  if  that  has  not  been  repealed,  we  admit  that  we 
cannot  succeed  in  this  action.  This  disabling  clause  was  repealed  by  the 
46  (?.  3,  e.  70,  which  having  been,  in  its  turn,  repealed  by  the  47  G.  3, 
sess.  2,  c.  12,  the  disability  of  the  grocer  was  revived;  but  the  14th 
section  of  this  latter  statute  gives  him  a  special  retail  license,  since  com- 
monly called  **the  spirit  grocer's  license,"  which  exists  at  this  day,  and  is  now 
only  grantable  under  that  very  3rd  section  of  6  &  7  FF.  4.  This  was 
the  first  statute  which  enabled  grocers  to  sell  spirits :  they  were  prohibited 
by  the  19th  section  of  the  45  G.  3,  c.  50,  from  getting  a  publican's 
license ;  bat  this  Act  gave  them  a  spirit  license  sui  generis ;  and  the 
law  continued  unchanged  until  the  58  G,  3,  c.  57.  At  the  time  of 
passing  this  latter  Act  (58  G.  3  c.  57),  the  grocer  might  obtain  the 
special  retail  license  under  the  former  Act  (47  G,  3),  but  was  disabled 
from  obtaining  the  publican's  license ;  and  this  statute  (58  G.  3)  after 
reciting  the  disabling  enactment  (45  G.  3,  c.  50  s.  19),  repeals  it  so  far 
IS  it  applies  to  grocers ;  which  had  obviously  the  effect  of  restoring  him 
to  his  common  law  capacity  to  apply  for  a  publican's  general  retail  license, 
subject,  of  course,  to  the  statuteable  restrictions  applicable  thereto ;  a 
right  which  he  ever  since  continued  to  exercise,  until  after  the  passing  of 
the  6  &  7  W,  4,  when  it  was  first  questioned  by  the  excise.  The  2nd 
section  contains  what  may  be  termed  the  second  enabling  clause,  and 
extended  the  privilege  of  a  grocer  both  as  to  the  quantity  he  might  sell, 
and  the  place  in  which  he  might  retail  spirits ;  such  spirits  however, 
under  that  special  license,  not  to  be  consumed  on  the  premises,  a  condi- 
tion which  was  always  annexed  to  the  spirit  grocer's  license.  Thus, 
under  thb  Act,  the  grocer  had  two  rights ;  first,  his  common  law  right  to 
apply  for  a  publican's  general  retail  license,  with  its  restrictions;  and 
second,  his  statuteable  right  to  apply  for  a  grocer's  special  retail  license  with 
its  privileges ;  and  it  cannot  be  contended  that  this  latter  took  away  the 
former,  bcQi^use  a  common  law  right  cannot  be  taken  away  by  affirmative 
words.  The  next  statute  on  the  subject  is  the*  6  (?•  4,  c.  81,  which  is 
in  Act  of  the  United  Kingdom  ;  and  that  it  takes  away  no  right  from 
the  grocer  in  this  country  must  be  conceded  ;  because  it  is  not  pretended 
that  the  British  grocer's  right  to  get  a  publican's  license  has  been,  or 
could  be,  interfered  with.     The   3  &  4  fF.  4,  c.  Q%  followed  ;  and  the 
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H.  T.  1845.  13tb  section  adopts  the  disabling  language  of  the  19tb  section  of  llie 
Ejcch,  Cham.  45  Q^  3^  ^^  ^q^  merely  omitting  some  trades,  and  inserting  others,  and 
the  word  "  grocer^  is  not  to  be  found  in  it ;  which  shows  that  it  was  not 
intended  that  he  should  be  included  in  the  category  of  disqualiGed 
persons.  There  is,  therefore,  no  disqualification  in  that  statute,  or  in 
any  other,  up  to  the  6  &  7  W.  4,  c.  38,  s.  3  ;  and  it  appears  to  us,  that 
if  a  grocer  might  sell  spirits  to  be  consumed  on  the  premises,  under  the 
publican's  license,  when  sanctioned  by  the  magistrates,  as  well  as  spirits  to 
be  consumed  ebewhere  under  his  own  special  license,  without  any  such 
sanction  or  other  restriction  up  to  the  passing  of  that  Act,  he  may  do  so 
still,  there  being  no  language  therein  which  expressly  meets  the  eircam- 
stances  of  this  case,  and  the  section  being  plainly  applicable  to  this 
special  license  only  ;  the  negative  words  being  introduced  solely  for  the 
purpose  of  giving  increased  efficacy  to  the  enactment.  To  take  away  a 
common  law  right,  the  language  must  be  express  and  unambiguous; 
Hubbard  v.  Johnson  (a).  The  sole  object  appears  to  have  been,  instead  of 
granting  the  grocer  a  license  to  sell  in  any  quantities  not  exceeding  two 
quarts,  to  prevent  him  selling  in  quantities  less  than  a  pint ;  which  was 
intended  as  a  protection,  as  well  for  the  revenue,  as  the  mere  publicao, 
who  was  injured  by  the  sale  and  consumption  of  small  quantities  in  the 
establishments  of  grocers,  who  did  not  take  out  the  publican's  license,  and 
thus  evaded  the  law :  but  there  is  nothing  to  prevent  the  grocer  getting 
any  license  which  he  could  have  got  before  ;  and  consequently,  he  has  a 
right  to  hold  a  publican's  license,  if  he  chooses  to  submit  his  premises  to 
the  surveillance  of  the  police,  and  the  other  restrictions  imposed  by 
statute  on  persons  taking  out  that  description  of  license*  As  to  the 
concluding  words  of  the  3rd  section  of  the  6  &  7  W.  4,  c.  38,  annulling 
and  avoiding  every  other  license  save  that  before  specified,  they  must  be 
restrained  by  the  context,  and  do  not  prevent  a  party  taking  out  any 
license,  except  a  special  retail  license  differing  in  its  terms  from  that 
specified  in  that  enactment. 

Lastly,  we  contend  that,  even  supposing  the  effect  of  the  clause  to  be 
to  prevent  the  holder  of  a  grocer's  license  from  taking  out  a  publicans 
license,  he  has  manifestly  a  choice,  and  is  not  concluded  by  his  first  elec- 
tion ;  but  having  first  taken  out  a  publican's  license,  he  may  lawfully  take 
out  the  tea,  or  grocer's  license ;  the  consequence  of  which  would  be  the 
former  license  becomes  ipso  facto  void :  but  with  that  conclusion  of  law 
the  collector  has  nothing  to  do.  It  does  not  appear  on  the  declaration, 
that  we  had  any  intention  of  carrying  on  both  trades  concurrently  on  the 
same  premises ;  and  the  Court  are  not  to  presume  illegality.  If  their 
construction  be  correct,  the  publican's  license  became  null  and  void  the 
moment  the  other  was  granted,  and  if,  after  that,  we  carried  on  both  trades, 
we  were  liable  to  penalties ;  Miiwood  v.  Thatcher  (b). 


(a)  3  Taunt.  220. 


(b)  2T.  R.81. 
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The  Solicitor*  General^  with  whom  were  Mr.  Bennett^  Q.  C,  and  Mr. 
Jthbi  contra. 

With  respect  to  the  last  point»  there  is  in  this  declaration,  an  averment 
of  in  existing  trade,  viz.,  that  of  a  retailer  of  spirits,  to  be  consumed  on  the 
premises ;  and  on  the  common  principle  of  law,  the  continuance  of  any- 
thing is  to  be  presumed,  unless  the  contrary  is  stated ;  1  Phil,  on 
Evidencey  449  (last  edition).  The  case  made  is,  that  being  licensed  to 
etrry  on  the  spirit  trade,  the  plaintiflf  was  entitled  to  get  the  grocer's  tea 
license ;  so  that  the  question,  raised  is,  as  to  the  right  to  have  the  two 
licenses,  not  to  carry  on  the  two  trades  at  the  same  time ;  and  this  raises 
the  very  question  on  the  3rd  section  of  the  6  &  7  W.  4,  c.  38,  whether 
it  is  the  duty  of  the  officer  to  allow  a  party  to  have  both  together,  and 
to  give  him  the  means  of  committing  a  breach  of  the  law  ?  Now,  the 
meaning  of  the  Act  is,  that  the  same  person  shall  not  hold,  at  one  and 
the  same  time,  both  the  grocer's  and  the  publican's  license ;  but  the 
plaintiff  here  seeks  to  evade  the  law,  by  first  taking  out  the  publican's 
license,  and  then  applying  for  the  grocer's  tea  license.  One  principle 
has  been  held  in  view  in  all  the  statutes  which  have  been  passed  on  the 
subject ;  and  that  is,  that  grocers  should  not  have  an  opportunity  of  selling 
spirits  in  small  quantities  to  be  consumed  on  the  premises,  and  to  pre- 
vent grocers'  premises  from  becoming  publicans'  premises,  without  the 
safeguards  which  are  peculiarly  applicable  to  the  latter.  The  6  8c  7  fF.  4, 
c.  38,  is  an  amendment  of  an  Act  (3  &  4  W,  4,  c.  68),  which  was  an 
amendment  of  the  6  G.  4,  c.  81  ;  and  which  latter  Act  was  the  first  of 
the  modem  code  on  the  subject ;  and  in  construing  those  Acts  (especially 
the  6  G.  4,  c.  81,  which  is  an  Act  of  the  United  Kingdom),  it  is  neces- 
sary to  keep  in  view  the  state  of  the  previous  law  in  Ireland,  and  to 
recollect  that  the  term  "  grocer "  is  a  phrase  peculiar  to  the  Irish  Acts, 
and  which  will  account  for  the  diflference  in  practice  which  prevails 
between  this  country  and  England,  in  this  respect.  The  6  &  7  FF.  4, 
c.  38,  s.  3,  has  two  objects ;  one  of  them  is,  to  prevent  persons  licensed 
to  sell  coffee,  tea,  &c.,  from  obtaining  a  publican's  license  ;  and  the  other 
is,  to  restrict  the  form  of  the  spirit  license  which  the  collector  is  entitled 
to  issue  to  such  persons :  and  the  Court  has  to  decide,  whether  the  pro- 
hibition is  to  be  nullified,  by  permitting  a  party  to  take  out  a  publican's 
license  first,  and  then  to  apply  for  the  grocer's  license.  The  permission 
of  such  a  practice  would  be  a  repeal  of  the  enactment ;  and  it  cannot  be 
maintained  that  the  defendant,  in  refusing  to  permit  so  manifest  a  viola- 
tion of  the  provisions  of  an  Act  of  Parliament,  has  been  guilty  of  a 
breach  of  his  duty  as  collector  of  excise. 


H.  T.  1845. 
ErcA,  Cham* 


Peitiisfatheb,  C.  J. 

In  this  case,  in  which  John  M'Kenna  is  the  plaintiff,  and  George  Pape, 
collector  of  excise,  is  the  defendant,  the  Court  are  unanimously  of  opinion, 
that  the  judgment  of  the  Court  below  ought  to  be  affirmed.     I  will 
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State  shortly  the  reasons  which  have  induced  the  Court  to  come  to  that 
conclusion. 

The  present  is  an  action  of  trespass  on  the  case,  and  a  demurrer  hariDg 
been  taken  to  the  declaration,  the  Court  below  gave  judgment  in  favour  of 
the  demurrer.  I  will  state  shortly  the  nature  of  the  action  and  the  declt* 
ration  : — It  was  an  action  against  Mr.  Pape,  a  public  officer,  for  a  wrong 
alleged  to  have  been  done  by  him  in  the  execution  of  his  duty  as  col- 
lector of  excise  ;  and  it  is  somewhat  remarkable,  that  in  no  part  of  the 
declaration  is  the  act  of  this  defendant,  whose  conduct  is  the  subject  of 
complaint,  alleged  to  have  been  done  maliciously,  or  with  an  improper 
motive.  I  do  not  mean  to  give  an  opinion  as  to  whether  that  omission,  or 
the  absence  of  an  averment  of  that  description,  might,  or. might  not, 
furnish  a  reason  against  the  maintenance  of  this  action  at  all ;  that  b  to 
say,  whether  an  action  can  be  maintained  against  a  public  officer  acting 
in  the  execution  of  his  duty,  without  any  imputation  of  malice  or 
improper  motives.  That  question  I  shall  pass  by,  because  the  Court 
proceeds  to  judgment  on  other  principles,  viz.,  that  the  subject  of  com- 
plaint is  that,  of  which  the  plaintiff  has  no  right  to  complain.  The 
defendant  complains  in  his  declaration  against  Mr.  Pape,  for  having 
refused  him  that  which  he  states  himself  to  have  been  by  law  entitled  to ; 
but  which  the  Court  considers  he  was  not  entitled  to ;  and  therefore  it 
is,  that  I  say  he  has  no  ground  of  complaint. — [Here  his  Lordship  stated 
the  declaration.] 

Thus  the  plaintiff  sets  out  his  demand  for  the  license,  which  he 
insists  it  was  the  duty  of  the  defendant  to  grant  to  him ;  and  he  then 
states  the  defendant's  refusal  to  grant  it,  by  reason  of  which  he  was 
prevented  from  engaging  in,  and  carrying  on,  the  said  trade  or  businefs. 
Now,  neither  there,  nor  in  the  other  parts  of  the  declaration,  is  there  an 
averment  that  the  plaintiff  on  getting  such  license  as  that  applied  for,  at 
all  intended  to  discontinue  the  spirit  retail  trade  which  he  carried  on 
under  his  former  license ;  and  there  is  reason  to  infer,  from  the  absence 
of  such  an  averment,  that  that  which  exists  is  likely  to  continue.  There 
is  every  reason  to  suppose,  without  an  averment  to  the  contrary,  that 
the  plaintiff's  object  in  applying  for  the  second  license,  was  to  carry 
on  the  two  trades  of  spirit  retailer  and  grocer,  at  one  and  the  same  time 
and  place.  He  then  avers,  as  I  have  already  stated,  that  it  was  the  doty 
of  the  defendant,  pursuant  to  the  statute,  to  grant  and  give  to  hin,  the 
plaintiff,  being  legally  entitled  thereto,  having  paid  the  duty  imposed  by 
law  thereon,  such  license  to  trade  in  and  vend  coffee,  tea,  &c.;  and  it 
then  avers,  that  the  defendant  did  not,  and  would  not  on  such  request, 
grant  or  give  to  the  plaintiff  such  license,  but  wholly  refused  and  declined 
so  to  do.  That  is  the  first  count  in  the  declaration,  without  any  aver- 
ment that  he  does  not  intend,  and  did  not  intend,  to  carry  on  the  two 
trades  concurrently.  But  the  fact  that  he  did  so  intend,  being  rather  to 
be  collected  from  his  declaration,  the  queition  is,  was  Mr.  Pape»  by 
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virtue  of  his  oflBce  as  collector,  and  the  proper  distributor  of  excise  H.  T.  1845 
licenses,  bound  to  gi?e  to  the  plaintiff  that  license ;  or  has  the  plaintiff  -^JorcA^^CW. 
made  out  that  case  ?  for  it  lies  on  him  to  establish  the  whole  of  it,  in 
order  to  entitle  him  to  judgment  against  a  public  officer  for  the  violation 
of  his  duty.  Nor  does  the  Court  see  much  reason  to  sustain  the  plaintiff 
in  his  view  of  the  law,  by  reason  of  the  provision  contained  in  the  6  &  7 
W.  4,  c.  38,  8.  3,  which  has  been  already  so  often  referred  to. — [Here 
his  Lordship  read  the  3rd  section  of  6  &  7  FF.  4,  c.  38]. 

Now,  it  is  very  plain,  that  the  license  applied  for  was  a  license  falling 
within,  either  the  words,  the  policy,  or  the  spirit  of  this  Act  of  Parliament ; 
and  that  the  plaintiff  is  seeking  by  means  of  this  action  to  enforce  that  which 
the  language  and  policy  of  the  law  prohibits.  He  has  brought  an  action 
against  a  public  officer  for  doing  that  which  was  his  duty.  If  this  plaintiff 
had  been  a  grocer  at  the  time  he  made  this  application,  and  had  applied 
for  a  general  retail  spirit  license,  that  application  would  have  been  directly 
in  the  teeth  of  the  Act  of  Parliament.  But  it  is  said,  that  the  plaintiff 
not  having  been  a  grocer  at  the  time  of  the  application  in  question,  but 
only  a  retailer  of  spirits,  he  does  not  fall  within  the  express  words  of  the 
statute,  and  is  entitled  to  that  which  he  sought.  The  Court,  however, 
are  of  opinion — an<l  they  are  warranted  in  that  opinion,  not  only  from 
the  consideration  of  the  statute  in  question,  but  also  from  the  circum- 
stances of  the  same  question  having  been  argued  before  another  Court, 
and  judgment  given  thereon, — that  it  is  against  the  policy  of  the  law^ 
that  that  should  be  done  indirectly,  which  it  will  not  permit  to  be  done 
directly.  They  consider  that  the  policy  of  this  Act  is  to  prevent  the 
carrying  on  concurrently  by  one  and  the  same  person,  and  in  one 
and  the  same  place,  these  two  trades.  The  policy  of  the  law  is  equally 
broken,  whether  a  party  takes  out  a  publican's  license  first,  and  then  the 
grocer's ;  or  whether  he  take  out  the  grocers  license  first,  and  then  the 
publican's.  The  policy  of  the  law  being,  as  I  have  stated  it,  to  prevent 
the  two  trades  being  carried  on  concurrently,  it  is  to  be  supposed  that 
the  law  is  somewhat  stronger  than  to  permit  its  object  being  defeated 
by  a  mere  departure  from  its  language. 

Now,  this  very  question  came  before  the  Court  of  Queen's 
Bench  in  the  year  1840,  in  the  case  of  Boland  v.  The  Com- 
misnoners  ofExcUe^  when  Chief  Justice  Bushe  took  the  matter  into  his 
immediate  consideration,  and  delivered  a  well  considered  judgment  on  it. 
After  suting  the  facts  of  the  case,  and  3rd  section  of  the  Act  in  question. 
Chief  Justice  Bushe  thus  proceeds: — "  Upon  argument,  the  Counsel  for 
**the  prosecutrix  suggested,  that  although  that  section  may  prohibit  the 
**  granting  of  a  publican's  license  to  a  grocer,  it  does  not  prohibit  the 
"  granting  of  a  grocer's  license  to  a  publican ;  but  that  argument  was 
"  afterwards  abandoned,  and  rightly,  because  by  an  adoption  of  that  con- 
'*structiony  we  should  altogether  defeat  the  object  of  the  Legislature; 
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H.  T.  1845.    ^*  for  if  a  publican  is  entitled  to  take  oat  a  grocer's  license,  he  is  entitled 
Erch^Cham.     a ^^  jj^jj  y^^^y^  licenses  concurrently;   and  then  the  enactment  would 
M*KENNA      «*  amount  to  this  only,  that  in  order  to  carry  on  both  licenses,  and  to 
^'  "  carry  on  both  trades  together,  it  is  only  necessary  to  take  out  the 

*<  publican's  license  before  he  takes  out  a  grocer's  license  ;  whereas  the 
<*  plain  object  of  the  Legislature  was  to  prevent  grocers  retailing  spirits  on 
*'  the  same  premises  in  which  they  sold  their  groceries — a  practice  which 
**  was  found  to  be  attended  by  pernicious  consequences.  Again,  it  was 
'*  contended  that  under,  or  rather,  notwithstanding  the  clause,  the  grocer 
"  is  still  entitled  to  take  out  a  publican's  license.  But  we  cannot  adopt 
<Hhat  construction,  for  the  statute  says,  that  'No  person  deemed  a 
(« ( grocer  within  the  meaning  of  the  excise  laws  in  Ireland  shall  be 
<'  *  entitled  to  take  out  any  license  to  retail  spirits  on  the  premises,  other 
**  <  than  a  license  to  retail  spirits  in  quantities  not  less  than  a  pint,  and  to 
« ( be  consumed  elsewhere  than  on  the  premises ;  any  license  to  retail 
*'  <  spirits  in  any  other  manner,  to  any  such  grocer  or  person  so  licensed 
<*  *  as  aforesaid,  shall  be  null  and  void.'  If  the  intention  had  been  by  this 
«  clause,  to  declare  that  no  person  being  a  grocer  should  thenceforward 
*^  be  entitled  to  take  out  a  publican's  license,  it  is  hard  to  conceive  in 
"  what  words  more  clear  or  more  strong  that  intention  would  be  ex- 
<*  pressed."  Then,  after  noticing  the  distinction  drawn  by  the  plaintiflf  s 
Counsel  between  the  two  classes  of  licenses,  viz.,  the  grocer's  and  the 
retailer's  spirit  license,  and  their  conclusion  that  it  was  only  licenses  of 
the  latter  class  which,  by  the  last  Act,  grocers  were  debarred  from  taking 
out.  Chief  Justice  Bushe  thus  proceeds : — *<  But  even  if  there  exists  such 
<*a  distinction  among  licenses  as  is  assumed  (which  we  are  far  from 
*'  deciding),  the  language  of  the  6  &  7  fF.  4,  c.  38,  s.  3,  is  too  strong  and 
**  too  clear  to  allow  us  to  admit  the  conclusion  drawn  from  these  premises. 
**  The  plain  meaning  of  that  enactment  is  this — it  refuses  to  the  grocer 
^*an7/  license  to  retail  spirits  other  than  such  as  is  described  in  that 
**  statute,  and  makes  any  other,  if  granted,  null  and  void." 

That  was  a  well  considered  judgment  of  the  Court  of  Queen's  Bench, 
and  it  accords  with  the  view  I  take  of  the  statute  before  us.  It  does  not 
matter  which  of  the  two  trades  is  exercised  first,  the  law  being  violated 
in  the  circumstance  of  their  being  carried  on  together.  I  might  go  fur- 
ther into  the  law  of  the  case ;  but  what  I  have  stated  and  read  on  the 
subject  is  sufficient  to  show  the  grounds  of  the  opinion  of  this  Court,  that 
the  judgment  of  the  Court  below  should  be  affirmed  with  costs. 

Judgment  affirmed. 
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STEPHEN  FOX  DICKSON  in  Error  v.  GEORGE  PAPE. 

(In  Ernir  from  the  Court  of  Exchequer.)  jp^^,  5. 

This  case  came  before  this  Court  on  a  writ  of  error  brought  by  the    The    higher 

plaiDtiflf  in  error»  who  was  also  plaintiflf  below,  to  reverse  a  judgment  of  on    ^ocers 

the  Court  of  Exchequer  on  a  special  verdict.  The  facts  and  circumstances    ^^ing  out  spi- 

.  ,  "t  hcensei  by 

of  the  case  will  be  found  reported  antet  p.  74.  the  schedule  to 

the  6  G.  4,  c. 
81,  8.  2,  is  Dot 
Mr.  Benjamin  Stephens  and  Mr.  Napier^  Q.  C.,  with  whom  was  Sir    the     duty 

Colman  O^Loghlen,  Bart.,  for  the  plaintiff.  the    licence 

The  question  raised  on  this  record  is,  whether  the  plaintiff,  who  is  a   "PJ*^!?^*"*^® 

^  o  &  7  *T  .  4,  c. 

licensed  grocer,  is  liable  to  pay  for  the  licence  to  retail  spirits  which  is  38,  s.  3 ;  and 

specified  in  the  3rd  section  of  the*  6  &  7  fF.  4,  c.  38,  the  higher  rate  of  ^Hon^tor^o^ 

doty  which  was  imposed  by  the  schedule  to  thef  6  6r.  4,  c.  81 ,  on  a  grocer  excise  refused 

taking  out  the  spirit  license  specified  in  that  Act ;  or  to  the  lower  rate  of  ^  n^nse  to  a 

duty  imposed  by  the  same  schedule  on  all  general  spirit  retail  licenses  ?    *^"ly    licensed 
T      .  I     .  ,    .     ,  ,  .  .  .        ,  .     .        grocer,    with- 

it  might  be  contended,  that  where  the  enactment  giving  the  particular    out  payment  of 

license  is  silent  as  to  the  duty,  no  duty  is  payable  at  alt ;  but  we  are  dat^"?mpos^ 

willing  to  admit,  that  the  license  in  question  is  liable  to  the  same  duty  as  hy  the  6  G.  4, 

that  imposed  on  the  publican's  license,  but  to   no  more.     Under  the  cord^ingW%aid 

6  G,  4,  c.  81,  the  grocer  was  entitled  to  a  license  to  sell  in  any  quantity  «°der  protest ; 

not  exceeding  two  quarts ;  but  by  the  6  &  7  W*  4,  c.  38,  s.  3,  he  is  not  versing  the 

permitted  to  sell  any  quantity  less  than  a  pint.     This  last  enactment  has,  court^of^^Ex! 

besides  an  affirmative  operation  of  granting  the  license  in  another  form,  chequer,   that 

a  negative  operation  also — viz.,  to  repeal  any  privilege  granted  thereto-  could^^n^tain 

fore  (including  the  license  specified  in  the  6  G.  4),  and  to  annul  every  ^   action 

form  of  license  other  than  that  specified  in  this  section — viz.,  to  sell  in  collector   for 

quantities  not  less  than  a  pint,  &c.,  which  is  obviously  a  less  beneficial  ^®   diflFerence 

license  to  the  grocer  than  the   former.     By  reference'  to  the  6  G»  4,  said    rate    of 

c  81,  s,  4,  it  will  be  seen  that  the  duty  there  imposed  was  a  duty  com-  ^JJJ^  imposed 

mensurate  with  the  character  and  extent  of  the  license  grantable  under    on    puhlicans' 
.1    ^        ,.  ,  .  .  1  .  .i  •  ^         I       retail  spirit  U- 

tiiat  section,  and  was  in  exact  proportion  to  the  privileges  it  conferred  ;    censes  by  the 

and  if  this  license  has  been  annulled  by  the  subsequent  enactment,  the    **™?  Act    of 

^  ^  e  G.  4y  c,  81. 

DissenHenti' 
bus  Lbfrot,  6.,  Richards,  B.,  Torbenb,  J.,  and  Pennbfather,  B.t 

•  Vide  ante,  p.  77.  t  Vide  ante,  p.  76. 

I  Abseniibus  Burton,  J.  and  Crampton,  J. 
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H.  T.  1846.    ^^^7  ^^^^  accompanied  it  has  been  also  annulled;  and  it  would  be  absurd 
gjTcA.  Cham,    and  unjust  to  apply  it  by  implication  to  another,  and  less  valuable,  license* 
It  was  contended  below,  that  the  late  enactment  does  not  operate  as  a 
total  repeal  of  the  provisions  on  the  same   subject  contained  in  the 
6  Cr.  4,  c.  81,  but  as  a  modification  only  of  the  manner  in  which  the 
privilege  is  to  be  exercised,  leaving  the  duty  unaltered.  But  we  say,  that 
the  duty  is  imposed  expressly  on  the  license,  and  is  not  a  personal  duty 
imposed  on  a  particular  class  of  trades,  as  such.     At  all  events,  if  there 
is  any  doubt  on  the  matter,  these  being  Acts  which  impose  duties  on 
traders,  are  to  be  construed  in  favour  of  the  subject.  As  to  the  construc- 
tion that  would  incorporate  the  provisions  of  the  3rd  section  of  the 
6  &  7  FF.  4,  c.  38,  with  the  schedule  of  the  6  G.  4,  so  as  to  read  them 
together,  the  utmost  extent  to  which  the  rule  of  reading  statutes  in  pari 
materid  together  has  gone,  is,  that  the  provisions  of  unrepealed  statutes 
are  to  be  taken  into  consideration,  but  not  of  repealed  statutes,  when 
reading  another  which  repeals  it — the  former  having  become  as  if  it  never 
had  existed:  Stevenson  v.   Oliver  (a);  Dwarris,  701.      It   is  for  the 
Crown  to  show  that  the  plaintiff  comes  clearly  within  the  exception  con- 
tained in  the  schedule  to  the  6  G.  4;  and  this  must  be  done  by  plain, 
intelligible,  and  unambiguous  language ;  for  as  Lord  Eldon  has  observed, 
'<a  man  is  not  to  be  reasoned  into  a  penalty."     On  this  subject,  the 
observations  of  Lord  Wynford,  in  the  case  of  The  King  v.  Winstanley  (6), 
which  have  been  adopted  by  Baron  Foster  in  The  Attorney-  General  v. 
Dunn  (c),   are   in   point : — <*  In  all   revenue  cases,   let   the  officers  of 
<<  Government  take  care  that  the  Legislature  is  made  to  speak  plain  and 
<*  intelligible  language.     If  the  Legislature  is  not  made  to  speak  plain  and 
<*  intelligible  language,  let  not  individuals  suffer,  but  let  the  public.    I  am 
<<  bound  to  say,  if  there  is  any  doubt  about  these  words,  the  benefit  of 
"  that  doubt  should  be  given  to  the  subject." 

Mr.  Jehh  and  Mr.  Bennett^  Q.  C,  with  whom  were  The  Solicitor^ 
General  and  Mr.  Tomh^  Q.  C,  contra. 

We  contend,  on  the  part  of  the  defendant,  that  the  plaintiff  is  bound 
to  pay  the  higher  rate  of  duty  mentioned  in  the  clause  of  the  schedule  to 
the  6  G.  4,  c.  2. 

It  is  for  the  Court  to  decide,  whether  such  a  construction  not  only 
can,  but  must,  not  be  given  to  the  6  G,  4,  and  6  &  7  fF.  4,  c.  38,  s.  3, 
that  both  of  them  may  have  effect.  The  plaintiff  insists,  not  that  there  is 
any  express  repeal  of  the  former  statute,  but  that  there  is  a  repeal  by 
implication;  and  that  without  being  able  to  bring  in  aid  any  intention  of  the 
Legislature  to  make  such  repeal.  The  question,  therefore  is,  not  whether 

(o)  8  M.  &  W.  241.  {b)  1  Cro.  h  Jer.  441. 

(c)  1  Jr.  Law  Rep.  563. 
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a  duty  clearly  imposed  by  an  unrepealed  Act  is  to  be  imposed  upon  the  H.  T.  1845. 
subject  by  implication  ;  but  whether  a  duty  clearly  imposed  by  an  onre*  E»eh.Chttm, 
pealed  Act  is  to  be  so  taken  away  ?  The  6  Cr.  4  commences  by  saying, 
that  certain  duties  shall  be  paid  in  Great  Britain  and  Ireland  (s.  2) : 
those  duties  are  the  duties  mentioned  in  the  schedol*  to  section  2,  where 
there  is  an  exception  with  respect  to  grocers,  or  where  a  certain  restric- 
tion is  imposed ;  and  it  is  under  that  restriction  alone,  that  a  grocer  is 
entitled  to  any  spirit  license  whatever.  The  plaintiff  here  cannot  get  it 
as  a  general  retailer  of  spirits ;  first,  because  he  is  excepted  by  the  first 
clause  in  the  schedule  as  being  a  grocer  ;  and  secondly,  because  he  does 
not  appear  on  the  record  to  have  performed  the  necessary  requisites, 
under  the  13th  section  of  the  6  &•  4,  c  81,  and  the  2nd  section  of  the 
3  ft  4  fF.  4,  c.  68,  of  obtaining  a  certificate  from  the  magistrates,  &c 
The  only  right  he  has  to  it  is  under  the  exception  in  the  schedule  to  the 
6  G^.  4 ;  and  the  condition  annexed  is,  that  he  pays  the  higher  duty, 
which  is  also  clear  from  the  4th  section.  We  are  next  to  consider  the 
6  &  7  ^.  4,  c  38,  which  was  an  Act  to  amend  an  Act  (3  &  4  fP.  4, 
c68),  which  amended  the  6  &.  4,  c.  81.  That  latter  Act,  therefore, 
and  the  two  amending  Acts,  are  to  be  considered  as  one  code ;  and  as 
there  is  not  a  word  about  repealing  either  of  the  former  Acts,  the  Court 
is,  if  possible,  to  give  effect  to  all  the  provisions  of  each  of  them  : 
DiMMTtt,  699  ;  Foster* $  case  (a)  ;  Duck  v.  Addington  (b)  ;  Davies  v. 
Edmmndson  (c) ;  Attorney- General  v.  Lockwood  (d).  The  6  &  7  FP.  4, 
c  38,  contains  no  expression  from  which  it  can  be  inferred,  that  the 
LegisUture  was  governed  by  any  intention  or  policy  different  from  that 
which  dictated  the  former  Acts  of  the  6  &.  4,  c.  8 1 .  On  the  contrary, 
it  plainly  appears  that  it  proceeded  in  the  assumption,  that  it  was  neces- 
sary for  a  grocer  to  take  out  a  grocer's  spirit  license  (which  could  only 
be  on  the  terms  prescribed  by  the  6  G.  4,  c,  81),  before  he  could  retail 
spirits ;  for  it  does  not  expressly  give  grocers  a  right  to  any  license  what- 
ever, but  merely  interdicts  any  form  of  license  except  that  mentioned  in 
the  section.  We  must,  therefore,  have  recourse  to  the  6  &.  4,  c.81,s.4, 
which  says  that  grocers  shall  be  entitled  to  take  out  the  license  therein- 
before mentioned ;  that  is  to  say,  a  license  subject  to  the  condition  of 
paying  a  higher  duty  than  that  for  the  publican's  license.  This  capacity 
of  grocers  to  take  out  a  license  was  accompanied  by  certain  restrictions  i 
but  it  must  be  remembered  that  it  was  also  accompanied  by  certain 
privileges — viz.,  by  an  exemption  from  applying  to  the  magistrates  in  the 
first  instance,  and  producing  the  certificate  prescribed  by  the  3  &  4  W,  4, 
c  68,  s.  5.  This  privilege  still  remains ;  but  one  of  the  restrictions 
(t  e.,  the  not  selling  more  than  two  quarts)  has  been  removed,  and 
another  regulation  substituted.     In  other  words,  the  terms  on  which 


(a)  11  Co.  666. 

(c)  sB.&p.asr. 


(b)  i  T.  R.  U7. 

(d)  9M.&W.378,399. 
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H.  T.  1845.    the   grocer    gets   bis  license  remain   the   same,   but    the   matters  to 
._,-  _^'     be  done  under  the  h'cense  are  altered  to  a  certain  extent.     As  the 
plaintiff,  therefore,  cannot  get  the  ordinary  publican's  license,  he  can  onlj 
get  the  grocer's  license,  which  he  must  take  cum  onere.     If  he  seeks 
the  benefit,  he  must  submit  to  the  restriction  ;  and  whether  the  restric- 
tion substituted  by  the  latter  Act  be  more  prejudicial  than   the  former 
one  or  not,  is  a  matter  of  which  the  Court  cannot  judge,  and  which  csd- 
not  affect  the  legal  construction  of  these  Acts  of  Parliament,     Again, 
we  contend,  that  the  words  of  the  restriction  iu  the  6  G.  4  are  no  part 
of  the  description  of  a  grocer,  but  a  mere  regulation,  such  as  was  imposed 
from  time  to  time  by  the  Legislature  ;  and  this  appears  from  the  26th 
section  of  the  same  Act,  which  imposes  a  higher  penalty  on  the  grocer 
selling    spirits   without    license   than    on  the   publican,  and    distiDctlj 
marks  out  the  distinction  between  the  two  classes.     If  then,  he  takes 
out  the  license  (u  a  grocer^  he  must  pay  the  duty  imposed  on  licenses 
taken  out  by  persons  filling  the  character ;  and  that  duty  will  be  found 
in  the  schedule  to  the  6  G.  4,  and  no  where  else.     By  our  construction 
of  these  statutes,  every  part  of  them  will  ha?e  effect  given  to  it,  and  the 
whole  code  will  remain  consistent  and  harmonious  in  its  several  parts  and 
provisions.     The  evident  intention  will  be  carried  into  effect ;  no  repeal 
will  be  necessary,  and  the  Crown  will  not  be  deprived  by  implication 
of  a  duty  clearly  imposed  by  an  unrepealed  Act.     If  a  contrary  con- 
struction be  given,  the  evident  intention  will  be  violated,  and  a  repeal 
must  be  implied,  for  the  purpose,  either  of  depriving  the  Crowo  of  doty 
altogether,  or  of  imposing  a  rate  of  duty  which  is  applicable  to  a  kind 
of  license  which  the  grocer  cannot  have.     The  obvious  meaning  and 
effect  of  the  statutes  is,  to  give  two  distinct  licenses  to  two  distinct 
classes  of  traders,  publicans  and  grocers.     The  6  G.  4  grants  the  licenses 
to  the  latter  class  to  a  certain  extent,  and  the  6  8c  7  W»  4  qualifies 
this,  by  granting  the  license  to  the  same  class  to  a  lesser   extent;  but 
the  two  classes  remain  as  distinct  as  ever  ;  and  the  duty  must  be  payable 
under  the  6  G.  4,  by  the  plaintiff  as  a  member  of  one  or  other  of  these 
two  classes,  all  former  license  duties  having  been  repealed.     The  case 
of  Boland  v.  The  Commissioners  of  Excise  (a)  shows  that  the  plaintiff 
cannot  have  a  publican's  license ;  nor,  even  if  he  could,  has  he  in  this 
record  shown  that  he  has  qualified  by  taking  the  preliminary  steps.  The 
only  alternative  is,  that  he  should  have  the  grocer's  license  under  the 
6  G,  4.  that  is  to  say,  the  license  subject  to  the  higher  rate  of  duty. 

Jackson,  J. 

This  case  of  Dickson  v.  Pape  comes  before  ibis  Court  on  a  writ  of 
error,  brought  by  the  plaintiff  to  reverse  the  judgment  of  the  Court  of 
Exchequer,  which  was  pronounced  on  a  special  verdict.     I  shall  very 

(a).2  Ir,  Law  Rep.  28/ ;  S.  C.  2  J.  &  S.  243 ;  et  vide  M^Kenna  v,  Pape,  ante,  p.98- 
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shortly  state  the  heads  of  that  special  verdict,—[ Here  his   Lordship    H.  T.  1845. 
stated  the  special  ? erdict.]  ^*'^^-  ^'^"*- 

This  case  has  heen  most  fully  and  ably  discussed  in  this  Court,  and 
most  carefully  considered  by  the  Judges ;  and  unquestionably  it  is  a  case 
the  decision  of  which  involves  much  difficulty.  That  difficulty,  as  it 
appears  to  me,  has  arisen  from  the  manner  in  which  the  legislation  on 
the  subject  has  been  conducted,  the  statutes  bearing  upon  it  not  having 
been  prepared  by  the  same  class  of  public  servants.  One  of  them,  the 
6  G.  4,  c.  81  is,  on  its  face,  a  fiscal  Act,  properly  so  called ;  it  repeals 
the  former  duties,  and  imposes  new  duties  on  the  traders  in  exciseable 
articles.  The  subsequent  Act  referred  to  in  this  discuiision,  viz.,  the 
6k7  W,  4,  c  38,  is  not  properly  a  fiscal  statute ;  it  certainly  amends 
the  6  6. 4,  c.  81  ;  but  not  emanating  from  the  same  public  department,  I 
apprehend  it  was  not  considered  with  the  care  necessary  to  preserve 
the  uniformity  abd  consistency  of  legislation  on  the  subject.  Here  it  is 
difficulty  to  ascertain,  on  the  fiscal  view,  what  was  the  intention  and 
meaoiog  of  the  Legislature  in  passing  it ;  and  hence  arises  the  difficulty 
which  the  Court  has  experienced  io  coming  to  a  conclusion  on  the  case 
depending  now  before  us. 

It  has  become  my  duty,  in  consequence  of  the  difference  of  opinion 
existing  in  the  Court  (the  Judges  being  equally  divided*),  to  state  mine 
io  the  first  instance ;  and  I  shall,  therefore,  proceed  to  state  it,  and  the 
reasons  which  have  influenced  my  mind,  as  to  what  the  decision  of  the 
Court  ought  to  be. 

The  question  for  the  Court  to  determine  is  this, — Whether  the 
plaintiff  is  liable  to  pay  the  higher,  or  the  lower,  amount  of  duty  specified 
in  the  schedule  contained  in  the  Act  of  6  G^.  4,  c.  81  ?  In  other  words, 
whether  he  is  to  pay  £1 2. 2s.  6^.,  or  £8. 16s.  6d.  for  a  spirit  grocer's  spirit 
license?  That  statute,  and  the  schedule  therein,  divides  retail  traders  in 
spirits  into  two  classes,  and  applies  to  the  license  grantable  to  each  of  them 
a  graduated  scale  of  duty.  Now,  the  scale  of  duty  applicable  to  a  trader 
coming  within  the  class  mentioned  in  the  exceptions  would  be 
£12.  2s«  &|d.  having  regard  to  the  value  of  his  premises ;  and  the  scale 
of  duty  applicable  to  the  other  class  of  traders,  not  within  the  exception, 
would  be  £8.  16s.  6d.,  still  having  regard  to  the  value  of  his  premises; 
that  is  to  say,  if  the  plaintiff  here  falls  within  the  exception,  he  would  be 
liable  to  the  higher  rate  of  duty  ;  if  not,  he  would  be  liable  to  the  lower 
rate,  which  is,  as  I  conceive,  applicable  to  all  other  retailers  of  spirits  in 
Ireland  save  those  described  in  the  exception.  The  question  then  is, 
does  he  come  within  the  exception  ?  Now,  this  depends  on  the  true 
construction  of  the  6  6r.  4,  c.  81.,  in  the  consideration  of  which  it  will 
be  necessary  to  pay  attention  to  the  Act  of  the  6  &  7  W.  4,  c.  38. 


*  Ball,  J.,  changsd  his  opinion  while  the  Bench  were  delivering  their  jndg- 
meatj  vide  pott,  ]^.  132. 
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H.  T.  1845.        The  6  &.  4»  c  81,  is  an  Act  passed  to  repeal  various  excise  datiei, 
Ewch.  Cham,    ^j^^  ^^  impose  others  in  lieu  thereof;  and  the  2nd  section,  with  the 
DICKSON      schedule  contained  in  it,  which  imposes  the  duties  on  retulers  of  spirits 
in  Ireland,  enacts, — "  That  from  and  after  the  5th  day  of  July  1826»  in 
*<  lieu  and  instead  of  the  duties  by  this  Act  repealed,  there  shall  be 
"raised,   levied,  collected,  and  paid  unto  his  Majesty,  his  heirs  and 
"successors,  in  and  throughout  the  United  Kingdom  of  Great  Britain 
"  and  Ireland,  the  several  duties  of  excise,  or  rates  and  sums  of  money 
"  hereinafter  following,  that  is  to  say,**  &c. ;  and  then  it  specifies  the  nia. 
Now,  it  appears  obvious  that  it  is  on  the  license  the  duty  is  imposed ;  for 
in  the  very  next  paragraph   are  these  words :  "  For  and  vpon  every 
"  ejtciie  liceme  taken  out  by  any  maker,  manufacturer,  trader,  dealer, 
"  retailer,  or  person  hereinafter  mentioned,  to  be  paid  by  such  maker, 
"  &C.,  the  respective  annual  sum  or  duty  of  excise  in  English  curreocj 
"  hereinafter  mentioned,  that  is  to  say,"  &c.  It  specifies  a  variety  of  per- 
sons who  are  to  be  liable  to  new  duties ;  and  then  comes  on  to  "  every 
"  retailer  of  spirits,  except  retailers  of  spirits  in  Ireland  after  mentiooed ;" 
and  there  it  applies  itself  to  that  class,  that  is,  "  all  retailers  of  spirits  not 
within  the  exception,"  and  imposes  a  scale  of  duty  graduating  according  to 
the  value  of  the  premises  ;  and  £8.  16s.  6d.,  it  is,  I  think,  rightly  argued, 
applies  to  the  plaintiff  in  this  case.     After  giving  the  graduated  scale  by 
which  that  class  is  to  be  regulated,  the  statute  goes  on,  and  says,— 
« every  retailer  of  spirits  in   Ireland,  being  duly  licensed  to  trade  in, 
"  vend,  and  sell  coffee,  tea,  &c.,  and  not  selling  spirits  in  any  greater 
"  quantity  at  one  time  than  two  quarts,  or  any  spirits  to  be  consumed  in 
"the  house,  or  on  the  premises  of  such  retailer,  &c.,  if  the  premises 
«  occupied  by  such  retailer  be  rated  at  a  yearly  rent  of  £25  or  under 
"  £9."     It  then  goes  on  and  gives  a  graduated  scale  of  duty  for  that 
class  who  are  within  the  exception. 

Now,  this  is  the  only  Act  which  professes  to  impose  a  duty  upon  the 
retulers  of  spirits  in  Ireland ;  and  it  has  been  observed,  that  it  imposes 
this  duty  on  the  license^  and  that  it  is  payable  on  the  license  aione.  With 
that  observation  I  fully  concur.  It  is,  I  think,  quite  plain  that,  as  I  have 
already  observed,  this  schedule  creates  two  classes,  and  two  cksses  only,  of 
licenses ;  and  looking  at  the  whole  code  which  regulates  the  excise  duties 
in  this  country,  there  are  but  three  classes  of  licenses  mentioned  in  it ; 
two  of  them  consist  of  those  classes  created  by  this  schedule,  one  of  wbidi 
may  be  called  "  the  publican's  license  ;"  and  the  other  may  be  called  for 
brevity,  "  the  grocer's  license,**  subject  to  this  qualification,  that  the 
grocer  shall  not  be  at  liberty  to  sell  any  spirits  over  two  quarts,  or  any 
to  be  consumed  on  his  premises.  These  are  the  two  classes  of  licenses 
which  existed  at  the  time  of  passing  the  6  6.  4,  c.  8 1 ;  and  none  oihen 
existed  until  the  passing  of  the  6  &  7  W.  4,  c.  38,  which  created  a  third 
class  of  licenses,  as  I  shall  presently  show. 
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Now,  the  words  which  are  to  be  found  in  this  part  of  the  schedule 
which  contains  the  exception,  are  words  descriptive  of  the  license ;  and 
that  they  are  so,  appears  by  a  reference  to  the  4th  section  of  this  Act, 
which  is  in  these  words : — "  And  be  it  further  enacted,  that  from  and 
"after  the  said  5th  day  of  July  1825,  all  persons  who  siiall  be  duly 
**  licensed  under  this  Act,  to  deal  in  coffee,  tea,  &c.,  shall  be  deemed 
"grocers,  and  be  entitled  to  take  out  the  license  hereinbefore  mentioned^ 
"  to  retail  spirits  in  any  quantity  not  exceeding  two  quarts  at  any  one 
"time,  and  to  be  consumed  elsewhere  than  on  the  premises."  Now, 
there  has  been  no  description  of  license  given  previously,  except  that 
which  is  found  in  the  schedule  ;  and  consequently,  it  appears  manifest  to 
me,  that  these  words  in  the  schedule  are  words  descriptive  of  the  license 
to  be  granted  to  this  class  of  traders,  who  fall  within  the  exceptions 
therein  mentioned.  This  section  then  entitled  the  party  described  in 
the  exception,  whom  for  shortness  sake  I  shall  term  a  "grocer,"  to  get  a 
license  authorising  him  to  sell  any  quantity  of  spirits  not  exceeding  two 
quarts,  to  be  consumed  elsewhere  than  on  the  premises;  and  to  that 
license  he  was  entitled  on  the  payment  of  the  higher  rate  of  duty ; 
because  he  was  the  person  getting  that  license  by  virtue  of  that  exception 
referred  to  in  the  4th  section  of  the  Act.  That  is  the  license,  as  it 
appears  to  me,  to  which  the  high  rate  of  duty  is  attached  ;  which  by  the 
rate  is  not  attached  by  any  law,  that  I  can  find,  to  any  other  license  for 
the  sale  of  spirits  by  retail  in  this  country.  This,  as  I  conceive,  was  the 
state  of  the  law  founded  on  the  6  Cr.  4,  c.  81,  until  the  passing  of  the 
6  &  7  FFl  4,  c.  38,  which  has  created  all  the  embarrassment  in  this  case. 
I  entirely  agree,  that  the  6  &  7  W.  i  is  an  amendment  of  the  former 
Act  of  the  6  G,  4,  and  must,  therefore,  be  read  as  part  of  that  Act ;  and 
that,  being  in  pari  materid^  they  must  be  taken  together.  Viewing  them 
io  this  way,  let  us  consider  what  has  been  the  effect  of  the  passing  of  the 
6  &  7  FT.  4,  c.  38. 

I  have  already  said,  that  this  latter  Act  is  not,  properly  speaking,  a 
fiscal  Act ;  it  however  contains  a  vast  variety  of  regulations,  by  which 
the  trade  is  to  be  carried  on  and  governed.  Perhaps  it  may  be  called 
the  Police  or  Regulation  Act,  by  which  all  trades  subject  to  the  excise 
sorveilhmce  shall  be  conducted.  My  view,  therefore,  is  this,  that  the 
6  &  7  FP.  4,  c.  38,  did  amend  the  6  G,  4,  c.  81,  in  respect  to  the  regu- 
lations by  which  trade  is  to  be  carried  on,  but  that  it  was  not  the 
intention  of  the  Legislature,  in  passing  that  Act,  to  interfere  with  the 
fiscal  part  of  the  previous  statute  at  all. 

Now,  under  the  6  G.  4,  c.  81,  a  seller  of  coffee,  tea,  &c.,  might  be 
licensed  to  sell  spirits  in  any  quantity  under  two  quarts,  in  his  grocer's 
shop,  or  anywhere  else ;  aad  his  only  restriction  was,  that  it  should  not 
he  consumed  upon  the  premises.  But  by  the  6  &  7  W.  4,  c.  38,  the 
rights  of  the  retailer  were  considerably  abridged.     He  might,  under  the 
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former  Act,  be  licensed  to  sell  any  quantity  of  spirits  under,  and  up  to, 
two  quarts  ;  but  by  the  subsequent  Act,  if  he  be  licensed  to  sell  less  than 
a  pint,  it  must  be  at  some  place  one  quarter  of  a  mile  distant  from  his 
grocer's  shop  ;  and  he  cannot  in  bis  grocer's  shop  sell  less  than  one  pint. 
So  that  this  statute  of  the  6  &  7  FF.  4,  c.  38,  creates  a  new  description 
of  license,  which  had  not  any  existence  in  the  year  1825,  nor  until  1836; 
and  the  3rd  section  is  the  section  which  has  this  effect. 

It  was  argued,  on  the  part  of  the  Crown,  that  the  effect  of  this  3rd 
section  of  the  6  &  7  W,  4,  c.  38,  was  to  substitute  the  license  therein 
described  for  the  license  contained  in  the  6  6r.  4,  c.  81  ;  and  so  to  leave 
it  subject  to  the  duty  imposed  in  that  schedule.  In  my  humble  judgment, 
however,  it  cannot  have  any  such  operation. — [Here  his  Lordship  read 
the  3rd  section  of  the  6  &  7  W,  4,  c.  38.] — Now,  we  had  this  subject 
under  the  consideration  of  this  Court  very  recently  in  the  case  of 
M^Kenna  v.  Pape*  when  judgment  was  pronounced  by  this  Court ;  and 
the  reasons  assigned  by  my  Lord  Chief  Justice,  on  that  occasion,  and 
those  previously  assigned  by  Lord  Chief  Justice  Bushe,  in  the  case  of 
Boland  v.  The  Commissioners  of  Excise  (a),  warrant  me  in  saying,  that 
the  policy  of  this  enactment  was  to  prevent  one  and  the  same  person  from 
carrying  on  the  trade  and  business  of  a  grocer,  and  of  a  spirit  retailer,  in 
one  and  the  same  house,  or  within  such  a  distance  of  it  as  would  endanger 
the  public  morals;  and  let  us  now  see  what  was  the  mischief  against 
which  the  Legislature  sought  to  protect  the  public. 

There  were  two  classes  of  traders,  viz.,  the  open  professed  publican, 
who  kept  a  retail  spirit  shop,  and  who  might  sell  every  small  quantity  be 
pleased,  to  be  consumed  on  the  premises  ;  and  there  was  also  a  class  of 
grocers,  who  were  likewise  retailers  of  spirits;  and  the  object  of  the 
Legislature  was,  that  this  latter  trader  should  not  be  the  keeper  of  a  dram- 
shop ;  and  should  not,  therefore,  be  at  liberty  to  sell  spirits  to  be  con- 
sumed on  the  premises ;  because  it  had  been  found,  that  respectable 
classes  of  persons,  who  would  be  ashamed  to  go  into  a  common  dram- 
shop, might  be  tempted  to  become  tipplers  in  grocers'  shops  behind  tea 
chests,  sugar  hogsheads,  screens,  &c. ;  and  I  conceive  that  it  was  to  prevent 
this  mischief,  that  the  regulation  separating  the  two  trades  was  made,  and 
this  Act  was  brought  in  by  one  of  the  learned  Judges  now  sitting  on  this 
Bench,  whilst  Attorney- General  for  Ireland,  for  remedying  this  evil. 
The  bill  was  not,  therefore,  as  I  have  said,  prepared  and  brought  in  by 
the  Treasury,  but  by  the  Irish  office.  I  may  here  state,  that  there  is  a 
curious  circumstance  in  the  history  of  these  statutes ;  for  after  the  pass- 
ing of  the  6  &  7  W.  4,  c.  38,  and  in  the  same  session  of  Parliament, 
another  Act  was  brought  in  by  the  Government  (6  &  7  W.  4,  c.  72,  s.  15,) 
to  suspend  its  operation,  which  received  the  royal  assent  the  13th  of 


•  ^«/ep.  98. 
(a)  2  J.  &  S.  249. 


Digitized  by 


Google 


CASES  AT  LAW. 


115 


August  1636.  This  I  mention,  as  showing  that  the  Legislature  probably 
deemed  it  an  ill-considered,  or  improvident  Act. 

I  have  said,  that  this  Act  creates  a  new  modl6cation  of  license  ;  but  as 
I  conceive,  it  annexes  no  duty  to  that  new  class.  In  point  of  fact,  it  does 
not  profess  to  do  so.  If  it  were  intended  to  6x  a  new  duty  on  this 
license,  different  from  that  which  I  contend  was  imposed  by  the  schedule 
of  the  6  G.  4,  c  81,  on  all  trades  not  included  in  the  exception  mentioned 
therein,  the  6  &  7  W.  4  ought  to  have  gone  on  and  said  so  distinctly. 
It  says  no  such  thing,  however ;  and  therefore,  in  my  mind,  the  Legisla- 
ture, in  passing  this  Act,  cannot  be  deemed  to  have  contemplated  a  fiscal 
regolation  at  all,  but  a  mere  regulation  as  to  the  manner  in  which  this 
peculiar  branch  of  the  trade  should  for  the  future  be  carried  on. 

Lei  us  now  consider  the  effect  of  this  amendment  by  this  statute,  on 
the  6  G.4f  c  81,  and  how  it  operates.  It  has  been  said,  that  you  are  to 
treat  the  two  Acts  as  an  equity  pleader  would  deal  with  a  bill  in  Chan- 
cery after  an  amended  bill  has  been  filed,  by  considering  the  amended 
matter  as  subtituted  for  the  original  matter  ;  and  how  is  that  to  be  done 
here?  I  conceive  it  cannot  be  done  by  way  of  substitution.  You 
can  strike  nothing  out  of  the  6  G.  4,  c.  81,  for  the  purpose  of  putting  in 
its  place  words  supplied  by  the  subsequent  Act.  The  amendment  then 
canoot  be  effected  by  substitution, — it  must  be  by  the  embodying  of  the 
new  matter  in  the  section  which  it  is  meant  to  amend,  in  the  way  I  shall 
point  out  hereafter ;  because,  as  I  take  it,  on  the  true  construction  of  the 
6  &  7  fP.  4,  c.  38,  it  is  quite  competent  for  a  grocer  in  Ireland  to  have  a 
license  to  retail  spirits  in  another  house,  at  a  distance  more  than  a  quarter 
of  a  mile  from  his  place  of  business  as  a  grocer,  upon  the  payment  of  the 
higher  rate  of  duty  mentioned  in  the  schedule  to  the  6  Cr.  4,  c.  81.  A 
grocer  was  not  to  be  allowed  to  carry  on  the  retail  spirit  business,  selling 
quantities  less  than  one  pint  in  his  house,  or  within  one  quarter  of  a 
mile  of  it;  and  therefore  the  6&7  W.  4^  c.  81,  nullifies  the  license 
granted  to  a  grocer  to  retail  spirits  in  his  own  house,  unless  it  restrains 
him  from  selling  a  less  quantity  than  a  pint ;  and  there  is  nothing  to 
l^reveQt  him  from  having  the  license  mentioned  in  the  6  6r.  4,  c.  81,  pro- 
vided he  does  not  carry  on  the  retail  trade,  Silling  less  than  a  pint  at  a 
less  distance  than  one  quarter  of  a  mile  from  his  grocery  establishment. 
Now,  it  appears  to  me,  that  the  license  to  a  grocer,  subject  to  that 
restriction  of  not  selling  less  than  a  pint,  is  less  beneficial  to  him,  than 
that  giving  him  authority  to  sell  any  quantity  he  pleased  up  to  two  quarts. 
It  is  so  manifestly  ;  and  who  shall  say  that  the  Legislature  did  not  intend 
that  he  should  have  that  less  beneficial  license  at  the  lower  rate  of  duty  ? 
In  my  opinion,  Acts  of  Parliament  of  a  fiscal  nature,'  imposing  burdens 
on  the  subject,  ought  to  be  expressed  in  plain,  unambiguous,  and  intelli- 
g^le  language.  That  doctrine  has  been  laid  down  by  very  learned  and 
able  Judges,  among  others,  by  Lord  Eldon  and  Lord  Ellenborough  ;  and 
there  cannot,  in  my  mind,  be  a  sounder  doctrine,  nor  can  it  be  too  often 
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repeated  from  the  Bench.  The  language  of  these  fiscal  Acts  of  Parlia<* 
ment  should  be  plain  and  intelligible,  so  that  they  may  be  easily  under* 
stood  by  the  mercantile  and  trading  community — by  plain  men,  who  on 
reading  them,  may  understand  them,  without  the  assistance  of  a  lawyer ; 
and  without  having  at  their  elbow  a  special  pleader  or  equity  draughtsman. 
And  here  perhaps  it  would  be  sufficient  for  me  to  say,  that  if  this  duly 
be  at  all  imposed,  it  has  not  been  done  in  that  plain  intelligible  manner 
required  by  that  sound  principle  of  law  to  which  I  have  just  adverted ; 
but  I  am  satisfied,  that  there  is  no  duty  in  point  of  fact  imposed,  or 
intended  to  be  imposed  on  this  license. 

It  must,  I  think,  be  admitted  by  the  Counsel  for  the  Crown,  that  the 
construction  they  contend  for  is,  at  least,  subject  to  great  doubt  and 
difficulty.  The  case  was  argued  twice  before  the  Court  of  Exchequer, 
and  the  Lord  Chief  Baron  differed  in  opinion  from  the  other  Barons  of 
that  Court.  There  is  also  a  great  difference  of  opinion  between  the 
Judges  in  this  Court,  showing  very  clearly  that  the  language  of  the  Act 
in  question  is  any  thing  but  clear  and  unambiguous.  As  I  have  said, 
however,  I  do  not  rest  my  opinion  on  that  point,  but  on  this,  that  I  con- 
ceive there  is  no  statute  imposing,  or  even  professing  to  impose  a  duty  on 
this  new  description  ot  license. 

But  it  has  been  said,  that  the  plaintiff  is  charged  with  the  higher  rate 
of  duty  independently  of  the  6  &  7  W.  4,  c.  38,  by  virtue  of  the  6  G.  4, 
c.  81,  and  that  it  lies  on  him  to  show  that  he  is  discharged  from  that 
impost.  That  may  be  said  ;  but  it  remains  to  be  proved  that  he  is  so 
'  charged.  He  is  not  charged  by  the  6  &  7  W.  4,  c.  38,  nor  is  he  a  grocer, 
being  a  retailer  of  spirits  subject  to  the  exception  contained  in  the  sche- 
dule to  the  6  G.  4,  c.  81,  because  he  is  not  a  person  at  liberty  to  sell 
from  two  quarts  down  to  a  minimum  ;  and  consequently,  the  higher  rate 
of  duty  in  that  schedule  is  not  applicable  to  his  license. 

I  have  said,  that  this  amendment  of  the  6  G,  4,  c.  81,  does  not 
operate  by  way  of  substitution ;  and  if  so,  it  may  be  asked,  how  then  does 
it  operate  ?  It  operates  on  the  4th  section  of  that  statute,  which  I  read 
as  amended  thus  : — **  All  grocers  (for  brevity)  shall  be  entitled  to  take 
<*  oiit  a  license  to  retail  spirits,  in  any  quantity  not  exceeding  two  quarts 
**  at  any  one  time,  and  to  be  consumed  elsewhere  than  on  the  premises, 
"  provided  the  place  where  such  retail  trade  is  carried  on  shall  not  be  in 
<*  or  within  one  quarter  of  a  mile  of  his  grocery  establishment ;  but  if  it 
*'  be  in  the  house,  or  within  one  quarter  of  a  mile  of  his  grocery  estab- 
'Mishment,  then  he  shall  have  a  licence  to  sell  in  quantities  not  exceeding 
*^  two  quarts,  and  not  less  than  one  pint,  and  to  be  consumed  elsewhere 
"  than  on  the  premises ;  and  any  other  license  granted  after  the  passing 
"  of  this  Act  to  any  such  grocer,  shall  be  wholly  null  and  void." 

In  conclusion,  let  me  ask  whether  it  would  be  reasonable  to  hold  that 
the  Legislature  intended,  by  the  6  C  4,  c.  81,  passed  in  1825,  to  impose 
a  rate  of  duty  on  a  license  which  was  not  created  until  1836  ?  and  how 
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can  this  amendment  be  carried  back  to  the  6  G.  4,  so  as  to  warrant  this 
Court  to  say  that  the  statute  of  1825  affixed  a  duty  on  a  license  which 
had  no  existence  until  1836?  That  is  a  construction  which,  as  I  con- 
ceive, cannot  be  maintained. 

On  the  whole,  therefore,  my  mind  is  quite  satis6ed  that  the  pluntiff 
was  entitled  to  judgment  below  ;  and  consequently,  I  am  of  opinion,  that 
the  judgment  of  the  Court  of  Exchequer  ought  to  be  reversed. 


H.  T.  1845. 
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Lefrot,  B. 

In  this  case,  my  Brother  Jackson  has  so  fully  stated  the  verdict,  as 
appearing  on  the  face  of  the  record,  that  it  will  not  be  necessary  for  me 
to  do  more  than  to  state  the  summary  of  it.     The  plaintiff  rests  on  a 
title  to  get  a  license  of  a  particular  description  for  selling  spirits ;  and 
when  he  relies  on  a  title,  he  is  bound  to  show  his  title  to  the  license  he 
requires.     He  rests  not  on  his  title  to  get  that  license  which  he  insists 
on  without  paying  duty :  that  case  has,  as  I  understand  it,  been  dis- 
claimed at  the  Bar ;  and,  therefore,  I  do  not  mean  to  advert  to  it.     It 
was,  I  believe,  found  to  be  too  strong  a  proposition  to  contend  for  ;  but 
he  rests  his  title  to  get  a  certain  license  at  a  low  rate  of  duty,  which  he 
specifies  on  the  circumstance  of  being  ^*  a  grocer.''     That  is  his  title  ; 
and  because  he  is  "  a  grocer,"  he  claims  that  license,  and  insists  upon 
paying  for  it  a  low   rate  of   duty.     It  is   not,    therefore,   a  title   to 
get  a  license  without   any  duty — it   is    not  a  title   to   get  a  license 
as  a  publican  is  entitled  to  get  his  license  ;  but  a  title  to  get  a  license 
such  as  a  grocer  is  entitled  to  get,  which  latter  license  he  has  taken,  and 
with  which  he  has  fettered  hiAiself ;  and  to  the  disadvantages  of  which 
he  is,  therefore,  as  much  bound  on  the  one  hand,  as  he  is  entitled  to  the 
privileges  it  confers  on  the  other.     That  is  his  claim  ;  and  in  advancing 
it,  he  admits  that  he  cannot  make  out  his  case  fully  under  the  6  &  7 
W,  4,  c  38,  but  only  to  this  extent,  that  he  is  entitled  to  a  certain  form 
of  license  which  he  can  get,  and  which  he  has  taken  out,  but,  under 
that  Act,  he  cannot  lay  his  finger  on  the  duty  he  has  to  pay  for  it; 
and  therefore  it  is,  that  he  must  fall  back  on  the  6  &  4,  c.  81,  which 
distinguishes  between  his  right  as  a  publican,  and  his  right  as  a  gro- 
cer, to  get  a  license,  and  which  annexed  to  the  licenses  distinct  duties. 
He  says,  **  I  am  bound  to  pay  a  duty  which  is  to  be  paid  by  a  grocer, 
*' according  to  that  Act;  but  then  as  a  grocer,  I  am  only  to  pay  the 
"duty  payable  by  retailers  under  that  Act,  but  which  retailer's  license 
"  is  not  the  license  I  claim,  but  a  totally  different  one  ;  and  getting  that 
"license,  which  is  a  grocer's  license,  not  in  the  terms  of  it,  but  in  the 
"  character  of  the  person  that  gets  it,  and  which  I  could  only  get,  I  am 
"not  to  pay  the  grocer's,  but  the  publican's,  duty,  whose  license  under 
"  that  Act,  upon  which  I  am  driven  back,  I  could  not  get." 
Well,  then,  it  is  admitted,  that  he  must  fail  back  on  the  6  Cr.  4,  c.  81 ; 
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and  the  fact  being  so,  it  appears  to  me,  that  the  whole  of  this  case  turns 
on  a  minute  attention  to  the  provisions  of  that  Act,  and  an  accurate 
discrimination  of  the  different  words  of  it.  By  paying  attention  to  it 
in  that  minute  way,  I  think  that  we  may  come  (at  least  my  humble 
judgment  has  come)  to  a  clear  conclusion  in  this  case. 

Now,  the  objects  of  the  6  G^.  4,  c.  81  (as  appears  by  its  title),  are 
to  repeal  all  former  duties,  to  ascertain  all  duties  to  be  thenceforward 
payable,  and  to  amend  the  laws  for  granting  excise  licenses.  These  are 
its  three  objects ;  and  they  are,  therefore,  to  be  considered  under  this 
Act,  as  well  as  its  provisions,  which  are  mainly  to  be  attended  to,  as  also 
the  licenses  grantahle  under  it,  the  nature  of  them,  the  duty  to  be  paid, 
and  the  title  to  get  them.  Now,  what  is  to  entitle  a  party  to  get  a 
license  ?  It  is  not  the  payment  of  the  duty  alone,  but  he  must  have  a 
title  beyond  that  conferred  on  him  by  the  payment  of  the  duty.  This 
Act  ascertains  three  things: — The  body  of  it  ascertains  the  title  to  get 
the  license ;  the  schedule  ascertains  the  nature  of  the  license  to  be 
given ;  and  the  schedule  ascertains  the  amount  of  duty  to  be  paid. 
Unfortunately,  the  schedule  is  prefixed  to  the  body  of  the  Act,  instead 
of  following  it ;  and  if  this  schedule  had  been  placed,  and  read  after  the 
Act,  a  great  deal  of  obscurity  would  have  been  avoided ;  because  then 
we  would  have  had  an  opportunity  of  seeing  at  once,  who  was  to  gel 
that  license,  and  then  the  amount  of  duty  ;  but  it  beginsj  with  the 
schedule,  and  thereby  to  a  certain  extent  an  obscurity  has  arisen. 

But  taking  it  as  we  find  it,  let  us  see  what  is  the  nature  of  this 
schedule  introduced  into  the  Act  by  the  2nd  section.  It  commences 
thus,  "  For  and  upon  every  excise  license,"  that  is,  instead  of  the  duties 
imposed  by  former  Acts,  new  duties  shall  be  paid.  There  is  the  object 
of  the  schedule,  to  ascertain  for  us  the  amount  of  duty  to  be  paid  ^'for 
and  upon  every  excise  license,"  to  be  taken  out  by  the  various  persons 
in  this  Act  mentioned  ;  and  affixing  inseparably  upon  the  licenses  to  be 
taken  out,  the  duty  to  be  paid,  so  as  to  make  the  duty  and  the  license 
perfectly  correlative,  to  bind  them  together,  as  it  were,  in  a  bond,  so  that 
the  one  ascertained  the  other.  The  duty  being  fixed,  the  nature  of  the 
license  was  at  once  recognised,  and  then  the  latter  could  not  be  obtained 
without  the  payment  of  the  former.  Such,  then,  is  the  object  of  the 
schedule.  It  then  goes  on  to  state,  in  respect  to  *'  spirits,"  the  duties, 
and  to  describe  those  who  are  to  pay  them,  not  describing  the  title  mi- 
nutely, but  in  the  general  terms  here  set  out ;  **  Every  retailer  of  spirits, 
except  retailers  of  spirits  hereinafter  mentioned." 

Now,  taking  this  schedule  independently  of  the  Act,  it  was  said,  a  grocer 
would  be  entitled  to  a  retailer's  license,  but  for  the  word  **  retailer." 
That  observation  was  made  at  a  venture,  and  without  looking  into  the 
body  of  the  Act.  I  deny  the  proposition  ;  for  having  taken  a  grocer's 
license,  he  was  fettered  by  this  Act,  and  therefore,  could  not  get  a 
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retailer*s  license,  at  least,  without  qualifying  as  every  retailer  is  bound  to 
qualify,  in  the  way  prescribed  in  the  body  of  the  Act.  By  the  13th  and 
14tb  sections,  we  6nd  that  a  general  retailer  is  expressly  prohibited  from 
getting  this  license,  unless  he  has  a  beer  license,  which  he  can  only  have 
by  going  before  a  magistrate,  and  thereby  entitling  himself  to  get  it,  as 
also  his  license  for  the  retail  of  spirits  to  be  consumed  on  the  premises. 
Therefore,  a  retailer  was  bound  to  get  a  retailer's  license,  and  to  pay  only 
the  duty  imposed  on  a  retailer's  license  ;  and  he  was  also  bound  to  qualify 
himself  in  that  manner  before  he  could  obtain  his  license ;  which  license 
is  specified  here  in  this  schedule. 

Now,  what  was  the  grocer's  title  ?  A  grocer's  title,  by  the  4th  section, 
is  thus  defined : — "  That  all  persons  duly  licensed  as  grocers,  shall  be 
"entitled  to  a  license  authorising  them  to  sell  spirits  in  any  quantity 
'*  under  two  quarts,  but  not  to  be  consumed  upon  the  premises."  Here 
is  the  grocer's  license,  differing  from  the  publican's  in  this  essential 
respect,  that  it  was  a  title  founded  on  having  a  grocer's  license  for  the  sale 
of  cofi^ee,  tea,  cocoa,  chocolate  and  pepper,  in  his  hands;  which  latter 
license  not  only  gave  him  a  title  to  the  one  he  sought,  but  also  exempted 
him  from  going  before  a  magistrate.  But  for  that  license, — under  which 
he  enjoyed  privileges  and  immunities  which  the  publican  did  not  possess 
(viz.,  freedom  from  the  necessity  of  qualifying  before  a  magistrate,  and 
the  surveillance  of  the  police),  he  was  bound  to  pay  an  increased  rate  of 
duty. 

Let  us  now  come  to  that  which  is  the  most  important  part  of  the 
argument  in  this  case — viz.,  the  nature  of  the  saving,  and  what  it  is.  The 
words  of  it  are  : — "  Every  retailer  of  spirits  in  Ireland,  being  duly  licensed 
"  to  trade  in,  vend,  and  sell,  coffee,  tea,  cocoa,  chocolate  and  pepper, 
**  and  not  selling  spirits  in  greater  quantities  at  one  time  than  two  quarts, 
"  or  any  spirits  to  be  consumed  in  the  house,  or  on  the  prembes,  of  such 
"retailer."  This  is,  in  the  first  place,  a  description  of  the  person — viz.,  a 
grocer ;  and,  in  the  next  place,  of  the  license  which,  as  a  grocer,  he  is 
entitled  to  get  under  the  4th  section  of  6  O,  4,  c.  81.  This  saving  is  as 
if  it  had  been  thus  written  : — **  A  grocer  entitled  to  take  out  a  license 
"  under  this  Act — viz.,  the  license  specified  in  the  4th  section, — shall  then 
"  pay  on  his  house,  if  of  such  and  such  a  yearly  value,  such  and  such  a 
"  duty."  If  therefore,  this  schedule  had  followed  the  body  of  the  Act,  it 
would  have  been  much  more  simple,  for  then  it  would  run  thus : — "  A 
"  grocer  taking  out  a  license  as  in  the  4th  section,  shall  pay  the  amount 
"  of  duty  as  in  this  schedule  specified."  If  therefore,  a  party,  as  a  grocer^ 
takes  out  that  license,  he  must  pay  the  high  rate  of  duty  specified  in  this 
schedule ;  and  therefore,  the  6  tr.  4,  c.  81,  has  made  a  perfect  wall  of 
separation  between  the  publican's  and  the  grocer's  license — between  the 
man  who  claims  a  spirit  license  as  a  publican,  and  the  man  who  claims 
ily  as  a  grocer  ;  because  the  latter  has  already  got  a  grocer's  license. 
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Then  comes  the  body  of  the  Act,  which  I  have  already  anticipated. 
But  there  is  more  in  this  Act  to  which  it  is  necessary  to  call  attention. 
How  are  the  duties  to  be  enforced  ?  May  the  Act  be  violated  with 
impunity  ?  See  what  the  26th  section  enacts.— '[His  Lordship  here  read 
that  part  of  the  26th  section  which  speaks  of  imposing  penalties  for  not 
taking  out  licenses  as  required  by  the  Act.] — Now,  here  is  the  only 
security  for  the  duties  prescribed  by  this  Act.  There  are  no  duties 
imposed  by  the  6  &  7  7F.  4,  c.  38;  and  therefore,  the  party  must  fill 
back  to  this  Act  to  ascertain  the  duty  ;  and  if  so,  how  is  he  exempt  from 
penalties  under  it  ?  It  is  said,  in  reply,  there  is  no  such  license  now  as 
the  license  specified  in  that  Act,  and  therefore  he  is  not  to  pay  the  high 
rate  of  duty  imposed  on  the  grocer's  license,  but  that  imposed  on  the 
publican's  license.  But  the  difficulty  is,  that  not  being  a  publican  under 
either  of  the  Acts,  how  can  the  penalty  be  attached  to  him  ?  If  he  is  a 
grocer,  he  must  pay  the  duties  under  the  6  6r.  4,  c.  81,  because,  as  I 
shall  presently  show,  the  terms  of  that  licencse  are  only  varied  by  this 
6  &  7  W.  4i  c.  38,  which  being  an  amendment,  we  must  read  : — "  The 
license  under  this  Act,  or  any  other  Act  of  which  this  is  an  amendment." 
It  is  as  if  the  6  W,  4  had  by  anticipation  these  words  in  it : — "  Or  any 
license  brought  within  this  Act,  by  any  other  Act  amending  it." 

It  was  admitted  by  Counsel,  that  if  the  plaintiff  stood  on  the  6  G»  4» 
c.  81,  he  must  pay  the  higher  rate  of  duty,  and  that  he  could  not  claim 
a  publican's  license.  Now,  let  us  see  whether  the  6  &  7  W,  4,  c.  38,  has 
made  any  difference  with  respect  to  the  duty  he  is  to  pay.  It  recites  an 
Act  passed  in  the  3  &  4  W.  4,  c.  68,  which  recites  the  6  Cr.  4,  c.  81  ;  and 
therefore,  in  limine  we  have  the  6  G^.  4,  c.  81,  recited  in  this  Act.  It 
then  recites  not  only  that  it  is  expedient  to  amend  that  Act,  which  I 
admit  only  dealt  with  the  6  G^.  4,  as  relates  to  publicans,  but  to  amend 
it  quoad  grocers;  and  it  then  goes  farther,  and  makes  new  regulations  in 
respect  of  the  sale  of  spirits  in  Ireland ;  but  does  not  profess  to  repeal 
any  part  of  the  6  G,  4,  c.  81,  although  the  3rd  section  has  been  argued 
on  as  if  it  were  a  clear  repeal  of  it — [His  Lordship  here  read  the  3rd  sec- 
tion of  the  6  &  7  W.  4,  c.  38.] — Tl^is,  we  are  told,  is  an  Act  entitling 
the  grocer  to  get  his  spirit  license  on  the  payment  of  a  publican's  license 
duty.  Now,  I  say  it  gives  him  no  title  at  all.  It  takes  away  his  title  to 
get  a  license  on  any  other  terms,  or  in  any  other  form,  than  is  therein 
specified :  but  to  make  his  title,  he  must  go  back  to  the  6  G,  4,  c.  81 ; 
for  the  words,  "  any  other  license,"  would  have  no  meaning  if  we  did 
not  thus  go  back.  It  gives  him  no  abstract  title,  but  presumes  a  title  to  get 
a  license ;  and  where  do  we  find  that  existing  title,  but  in  the  6  G,  4, 
c.  81? 

Now,  I  should  desire  to  know,  whether  a  man,  after  the  passing  of  the 
6  &  7  FF.  4,  c.  38,  having  a  grocer's  license,  retailing  spirits  without  a 
spirit  license,  does  or  does  not  incur  a  penalty  ? — and  if  so,  what  is  the 
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penalty,  and  how  does  it  fall  on  him  ?  It  comes  to  this  virtually — either  H.  T.  1845* 
this  Act  must  be  taken  per  se  to  give  him  a  license  without  duty,  and  .  ^^'Cham, 
therefore  the  license  duty  and  penalty  fall  to  the  ground  ;  or  it  upholds 
both  the  duty  and  the  penalty.  Now,  to  hold  that  there  was  oo  duty 
payable  on  the  license,  according  to  the  latter  Act,  would  be  too  mon- 
strous a  proposition  to  contend  for,  nor  was  it  so  argued  by  the  plaintiff's 
Counsel ;  and  if  a  duty  or  penalty  is  to  be  paid,  where  do  we  6nd  them, 
if  we  do  not  go  back  to  the  6  G,  4,  c.  81  ?  The  argument  that  the  duty 
and  the  penalty  are  both  taken  away  would  be  unanswerable,  if  it  were 
not  that  the  6  &  7  FF.  4,  c  38,  is  but  an  amendment  of  the  6  (7.  4,  c  81. 
But  if  it  is  admitted,  that  you  are  to  have  a  duty  under  the  6  &  7  fV»  4, 
and  a  penalty  to. enforce  that  duty  under  the  6  G.  4,  let  us  see  what  is 
the  penalty  to  be  enforced.  The  penalty  mentioned  in  the  26th  section 
is  a  penalty  inflicted  on  a  grocer  for  not  paying  the  grocer's  spirit  license 
duty,  enumerated  in  this  penal  section,  "  Every  retailer  of  spirits  in 
Ireland,  being  duly  licensed,"  &c,;  and  it  is  not  a  penalty  for  not  paying 
the  publican's  license. 

The  objects  of  the  6  G.i,c.Sl  being,  as  I  have  already  stated,  three- 
fold— viz.,  the  terms  of  the  license,  the  persons  entitled  to  it,  and  the 
duty  payable  thereon,  the  6  &  7  fF.  4,  c.  38,  deals  with  the  two  former, 
and  does  not  pretend  to  make  any  alteration  with  respect  to  the  duty, 
which  it  leaves  untouched,  as  also  the  penalty  for  enforcing  it.  Now,  it 
is  said,  that  it  could  not  be  conceived  that  the  Legislature  could  have 
designed  to  impose  a  high  rate  of  duty,  or  that  the  high  rate  of  duty 
should  be  continued  to  be  paid,  on  a  less  bene6cial  license  ;  and  that  the 
trader  ought  not  to  be  perplexed  with  doubtful  legislation.  But  traders 
need  not  be  perplexed,  if  they  are  not  desirous  of  making  a  grievance  out 
of  that  to  which  the  Legislature  have  not  applied  themselves  at  all.  The 
question  here  b,  as  to  the  duty  to  be  paid,  and  not  as  to  the  license  to  be 
taken  out.  That  has  been  left  quite  explicit;  and  the  only  difficulty 
arises  from  implying,  or  attempting  to  prove,  that  the  Legislature  meant 
to  deal  with  that  they  had  no  intention  of  dealing  with— »-viz.,  the  duty  to 
be  paid  by  a  grocer,  having  about  his  neck,  as  it  were,  the  clog  of  a  grocer's 
license,  which  obliges  him  to  take  out  a  grocer's  retail  license  with  all  its 
burdens.  It  is  not,  therefore,  because  his  license  was  more  or  less  bene- 
ficial as  to  the  quantity  of  spirits  to  be  sold,  or  the  place  where  to  be 
sold,  that  the  high  rate  of  duty  was  imposed ;  but  because  he  got  the 
privilege  of  obtaining  this  license  without  a  beer  license,  and  without 
going  before  a  magistrate — in  fact,  without  a  publican's  qualification  ;  and 
he  was  allowed  the  privilege  as  a  bonus^  not  because  the  quantity  to  be 
sold  at  a  time  was  more  or  less,  but  because,  as  a  grocer,  he  could  obtain 
it  ex  debito  justitia. 

With  respect  to  the  effect  of  the  6  &  7  W.  4,  c.  38,  on  the  6  G.  4, 
c  81,  as  an  amendment  of  it,  I  know  of  no  other  manner  of  treating  an 
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and  inserting  the  new  matter;  just  as  you  would  amend  a  bill,  by  sub- 
stituting the  new  words  for  those  which  are  to  be  expunged.  No  lawyer 
will  say  that  the  amendment  is  not  be  taken  as  the  body  of  the  Act ;  tnd 
I  am,  therefore,  correct  in  taking  the  6  &  7  W.  4,  c.  38,  as  a  part  of  the 
6  (r.  4,  c.  81.  The  later  Act  attaches  all  the  qualifications  in  the  old 
grocer's  license,  which  were  rendered  necessary  by  the  6  6*.  4,  c  81. 
That  license  is  distinct  from  the  publican's  license,  not  by  the  quantities 
of  spirits  authorised  to  be  sold  under  it,  but  by  the  word  "grocer," 
under  which  a  party  gets  the  license  ex  dehito  justiticB^  and  because  he  is 
a  grocer.  On  the  other  hand,  the  publican  is  not  entitled  to  his  license 
without  performing  certain  requisites,  which,  when  performed,  constitute 
his  qualification. 

On  these  grounds,  therefore,  my  mind  has  been  brought  to  the  con- 
clusion, that  the  plaintiff  in  this  action  is  not  entitled  to  succeed,  and 
that,  therefore,  the  judgment  of  the  Court  of  Exchequer  ought  to  be 
affirmed. 

Ball,  J. 

In  this  case,  I  must  state  in  the  outset,  that  my  mind  has  varied  con- 
siderably during  the  discussion  which  has  taken  place.  I  concur  with  my 
learned  Brethren,  that  the  question  to  be  decided  is  ooe  of  considerable 
doubt  and  difficulty,  as  is  exemplified  by  the  variation  which  my  own 
judgment  has  undergone  in  the  manner  I  have  stated.  The  principle 
on  which  I  put  the  case  is  that  which  has  been  clearly  put  by  my 
learned  Brother  Jackson,  and  which  I  adopt  as  being  the  true  constitu- 
tional principle  on  which  the  Court  is  bound  to  pronounce  its  judgment; 
and  that  is,  that  the  subject  is  not  to  be  taxed,  or  to  have  any  duty 
imposed  on  him,  but  by  the  clear  and  express  language  of  the  Legislature^ 
or  by  what  I  admit  to  be  the  same,  necessary  implication. 

In  the  case  now  before  the  Court,  there  can  be  no  doubt,  but  that 
under  the  6  6^.  4,  c.  81,  if  unrepealed,  a  grocer  would  be  subject  to  the 
high  rate  of  duty,  payable  on  that  particular  species  of  license  which  a 
grocer  was  by  that  Act  entitled  to  take  out ;  and  so  far  there  is  no 
controversy  ;  but  the  controversy  arises  on  the  6  &  7  PFl  4,  c.  38,  s.  3 ; 
and  it  is  suggested,  on  the  part  of  the  plaintiff,  that  this  enactment,  having 
reference  to  the  situation  of  the  premises  on  which  a  grocer  is  permitted 
to  carry  on  his  retail  business,  repeals,  and  substantially  annuls,  the 
license  which  was  specified  in  the  exception  contained  in  the  schedule  to 
the  6  6r.  4,  c.  8L  It  was  then  contended,  ou  the  part  of  the  defendant, 
that  the  plaintiff  was  subject  to  the  high  rate  of  duty  payable  on  the 
license  specified  in  the  exception  contained  in  the  said  schedule ;  and  it 
is  a  presumption  which  must  be  in  favour  of  the  defendant's  argument, 
that  the  Legislature  having  said  nothing  about  the  duty  in  this  Act  of 


Digitized  by  VjOOQ IC 


CASES  AT  LAW. 


123 


the  6  &  7  W.  4,  c.  38,  they,  therefore,  intended  that  the  high  rate  of  H.  T.  1845 
duty  which  was  payable  by  the  6  G.  4,  should  be  likewise  payable  for  the  ^^^'  ^**'"- 
liceDse  mentioned  in  the  later  Act.  Now,  with  reference  to  that  argu- 
ment, I  would  ask,  is  such  a  presumption  consistent  with  that  sound  and 
constitutional  principle  of  the  law,  that  the  subject  is  not  to  be  taxed, 
unless  upon  a  clear  enactment,  or  necessary  implication  ?  There  is 
clearly  no  express  enactment  imposing  the  high  rate  of  duty  ;  and  if  that 
be  the  case,  let  us  now  see  if  there  is  a  "  necessary  implication,"  to 
enforce  the  defendant's  view  of  the  case. 

I  take  **  a  necessary  implication"  to  be,  not  guess,  not  probability,  but 
an  inference  which  by  no  reasonable  intendment  can  be  otherwise.  It  is 
a  state  of  things  excluding  any  reasonable  conclusion  but  the  one.  This, 
I  conceiTe  to  be  the  true  character  of  a  **  necessary  implication ;"  and  if 
that  be  so,  let  us  apply  it  to  the  present  case.  If  the  Legislature  framed 
this  3rd  section,  without  saying  any  thing  about  the  duty  which  was  to  be 
annexed  to  the  license  mentioned  therein,  is  it  a  necessary  intendment,  or 
an  inference  which  can  by  no  reasonable  intendment  be  otherwise,  that 
the  old  duty  should  be  annexed  to  it  ?  The  new  license  is  obviously 
less  beneBcial  than  the  old  one.  It  excludes  the  grocer  from  the  right  to 
sell  by  retail  any  quantity  of  spirits  less  than  a  pint,  while  under  the 
former  license  he  was  permitted  to  sell  any  quantity,  however  small,  but 
not  exceeding  two  quarts  ;  and  there  is  a  further  restriction  as  to  the  place 
of  carrying  on  his  spirit  trade.  If,  therefore,  the  new  license  is  less 
beneficial  than  the  old  one  (and  admittedly  it  is  so),  is  it  a  necessary 
inference  that  the  Legislature  intended  that  the  same  duty  should  be 
paid  on  it,  as  was  paid  for  the  more  beneficial  license  under  the  6  G.  4, 
c  81  ?  Under  these  circumstances,  I,  for  one,  cannot  come  to  the  con- 
closion  that  there  is  here  a  necessary  implication,  or  inference,  to  satisfy 
the  Court  in  pronouncing  that  the  subject  is  liable  to  this  high  rate  of 
duty. 

I  could  understand  a  different  state  of  things,  if  it  were  contended 
that  the  effect  of  this  silence  of  the  Legislature  was  to  exempt  him  from 
the  payment  of  any  duty  whatever.  But  that  is  not  the  argument  here. 
It  is  not  argued  that  the  plaintiff*  is  not  liable  to  any  duty  whatever. 
That  position  has  been  given  up — and  very  properly  so ;  because  in  my 
opinion,  although  the  plaintiff  is  not  subject  to  the  high  rate  of  duty,  yet 
he  necessarily  comes  under  some  prior  part  of  the  schedule,  comprehen- 
sive enough  to  embrace,  and  subject,  him  to  the  lower  rate  of  duty,  under 
the  head  of  "  every  retailer  of  spirits." 

There  have  been  some  very  important  views  taken  of  the  question  by 
the  learned  Counsel  who  have  argued  this  case  on  the  part  of  the  defend- 
ant, with  which  it  is  necessary  that  I  should  deal  very  strictly.  In  the 
first  place,  it  has  been  insisted,  that  the  plaintiff;  in  order  to  entitle  him- 
self  to  any  license,  must  claim  it  under  the  6  G.  4,  c.  81  j  and  further, 
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H.  T.  1845.  that  he  must  claim  it  under  the  exception  contained  in  the  schedulpi 
A.  hatn.  Y)e\ng  entitled  to  it  as  a  grocer.  But,  supposing  that  I  am  right  in  hold- 
DICKSON  ing  that  the  effect  of  the  3rd  section  of  the  6  &  7  W.  4,  c.  38,  is  to 
annul  that  exception  quoad  grocer,  it  is  wholly  out  of  the  question  ihat 
he  claims  any  thing  by  reason  of  that  exception,  although  he  may  under 
the  head  of  "  every  retailer  of  spirits."  With  respect,  however,  to  ibis 
argument,  that  if  the  plaintiff  claims  title  to  a  license  he  must  establish  it 
under  the  6  G^.  4,  c.  81,  it  is  necessary  that  I  should  advert  to  the  3rd 
section  of  the  6  &  7  W'.  4,  c.  38,  which  creates  a  license  for  the  plaintiff 
for  the  first  time,  and  which  the  plaintiff  asks  permission  to  obiaio, 
paying  a  lower  rate  of  duty  than  that  specified  in  the  schedule  to  the 
6  G.  4,  c.  81. — [Here  his  Lordship  read  the  3rd  section  of  the  6  &  7 
W,  4,  c.  38.] — These  are  the  terms  on  which  a  grocer  must  take  out  hii 
license ;  and  it  is  then  said  he  must  make  out  a  title  to  get  that  license. 
Now,  what  is  the  import  of  the  word  '*  title  ?**  Can  any  person  read  this 
3rd  section,  and  not  come  to  the  conclusion,  that  the  true  construction  of 
it  is  this  ?  **  Whereas,  by  a  former  statute,  the  grocer  in  Ireland  wis 
<*  entitled  to  a  license  of  a  particular  description ;  be  it  therefore  enacted, 
"  that  for  the  future,  the  grocer  shall  not  be  entitled  to  that  license,  but 
<<  another  license,  viz.,  that  specified  in  the  3rd  section.''  This  3rd 
section  must  be  read,  as  not  only  denying  to  the  grocer  the  old  license, 
but  positively  enacting  that  he  shall  not  get  any  other  license  than  tb&t 
specified  in  the  section  itself,  and  which  license  it  substitutes  for  the 
former  one. 

It  has  been  suggested  also,  that  if  we  adopt  the  conclusion  that  tha 
plaintiff  here  is  to  be  subject  to  the  lower  rate  of  duty,  applicable  to 
«  every  retailer  of  spirits,"  we  shall  be  at  a  loss  how  to  enforce  the 
penalty;  and  the  inference  is  drawn,  that  if  you  cannot  enforce  the 
peualty,  you  have  strong  grounds  for  concluding  that  it  was  not  the  in- 
tention of  the  Legislature  to  subject  him  to  the  high  rate  of  doty. 
Now,  I  should  say,  assuming  that  the  penalty  could  not  be  enforced  by 
reason  of  a  mistake  of  the  Legislature  when  framing  the  3rd  section  of 
the  6  &  7  TFl  4,  c.  38,  in  not  imposing  a  peualty  for  non-compliance  of 
taking  out  that  license,  we  are  not  here  to  repair  the  mistakes  of  the 
Legislature,  but  to  interpret  the  law  as  we  find  it,  without  speculating  on 
what  was,  or  was  not,  their  intention  ;  we  must  have  express  words,  or 
a  necessary  inference,  in  concluding  that  the  Legislature  did  meau  a 
penalty,  when  they  have  not  said  so.  But  it  is  not  without  remedy ;  for 
I  find  it  enacted  in  the  19th  section  of  the  6  &  7  W.  4,  c.  38,  "that  if 
**  any  person  be  not  duly  licensed  he  shall  forfeit  and  lose  the  sum  of 
''£20  ;"  so  that  we  have  got  by  anticipation  a  section,  applicable  to  the 
new  license ;  and,  therefore,  even  if  we  had  no  penalty  given  by  the 
6  &  7  TT.  4,  c.  38,  s.  3,  and  if  this  penalty  under  the  6  6.  4  could  not 
be  enforced,  we  have  this  section  under  which  the  party  could  be  sued 
at  the  suit  of  the  Crown. 
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It  was  suggested,  moreover,  that  this  Srd  section  ought  to  be  treated    H.  T.  1845. 
as  a  mere  amendment  to  the  exception  in  the  schedule  of  the  6  G,  4,    Exch^Cham, 
c  81)  that  is  to  say,  it  ought  to  be  read  as  if  it  were  incorporated  in       dickson 
that  schedule,  as  if  the  words  '^  hereinafter  mentioned"  were  expunged,  v* 

aod  the  words  in  the  new  enactment  placed  in  their  stead,  which  would 
have  the  effect  of  leaving  the  rate  of  duty  untouched.  Now,  this  view 
did  strike  me  as  of  importance  in  the  consideration  of  this  case  ;  but  the 
suggestion  obviously  depends  upon  the  strict  technical  circumstance  of 
the  6  &  7  W,  4,  being,  and  purporting  to  be,  an  amendment  of  this  por- 
tion of  the  schedule.  But  the  6  &  7  FT.  4  does  not  purport  to  be  an 
amendment  of  the  6  G^  4,  or  of  any  exception  in  this  schedule,  or  of 
any  enactment  in  the  6  O.  4,  having  reference  to  grocers.  It  is  entitled 
an  Act  to  amend  the  3  &  4  FF.  4,  c.  68,  which  is  confined  solely  to 
publicans'  licenses,  and  the  police  arrangements  of  public-houses,  and  has 
DO  reference  whatever  to  grocers.  Accordingly,  an  Act  purporting  to 
amend  the  3  &  4  W,  4,  c.  68  is,  in  one  sense,  an  Act  amending  an  Act  of 
which  the  3  &  4  FF.  4  purported  to  be  an  amendment ;  but  the  3  &  4 
W,  4  having  confined  its  amendment  to  one  portion  alone  of  the  6  G.  4 
relating  to  publicans,  that  of  the  6  &  7  TF.  4  must  be  confined  to  that 
portion  also,  and  must  be  an  amendment  relative  to  publicans  alone.  I, 
therefore,  treat  this  enactment  of  the  3rd  section  of  the  6  &  7  FT.  4, 
c.  38,  as  a  substantially  distinct  piece  of  legislation,  and  incapable  of 
standing  with  the  6  G,  4,  c.  86,  but  not  as  an  amendment  of  any  portion 
of  it  having  reference  to  grocers. 

It  has  been  said,  that  the  true  reading  of  the  exception  in  the  schedule 
to  the  6  6.  4,  is,  that  the  words  **  every  retailer  of  spirits  in  Ireland, 
"being  duly  licensed  to  trade  in,  vend,  and  sell  coffee,  tea, cocoa,  chocolate 
"and  pepper,''  are  to  be  taken  as  descriptive  of  the  persons  who,  under 
this  portion  of  the  schedule,  are  to  be  subject  to  the  high  rate  of  duty  ; 
and  that  the  words,  "  not  selling  spirits  in  quantities  under  two  quarts  at 
any  one  time  **  are  descriptive,  not  of  the  person,  but  of  the  license ; 
and  which,  taking  them  grammatically,  ought,  I  think,  to  be  read  as  if 
in  a  parenthesis.  But  does  that  alter  the  case  ?  Must  they  not  be  taken 
as  describing  the  person  holding  a  license  such  as  is  **  hereinafter  men- 
tioned?" and  if  that  be  so,  does  not  the  annulling  of  that  license  alter  his 
character?  and  if  so,  how  can  it  be  said  that  the  high  rate  of  duty  is 
still  to  be  applied  to  that  which  is  no  longer  in  existence  ? 

I  have  occupied  the  Court  much  longer  than  I  intended  ;  but  finding 
it  necessary  to  alter  my  opinion  on  the  subject,  I  thought  it  incumbent 
on  me  to  go  much  further  than  I  at  first  designed.  The  conclusion  at 
which  I  have  arrived  is,  I  must  say,  one  of  considerable  doubt ;  but  the 
weight  of  the  arguments,  and  the  principles  of  law,  appear  to  me  to  be 
on  the  side  of  the  plaintiff",  and  to  decide  the  question  at  issue,  viz.,  that 
he  is  not  subject  to  the  high,  but  to  the  lower  rate  of  duty ;  and  that 
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accordingly,  the  judgment  of  the   Court  of   Exchequer  ought   to  be 
reversed. 

Richards,  B. 

The  term  *' grocer  "  was  obviously  a  generic  term,  well  known  to  the 
excise  and  revenue  laws  of  Ireland  at  a  very  early  period  ;  and  the  poHcr 
of  not  allowing  that  class  of  persons  to  retail  spirits  ad  Uhitum  was  also 
well  understood,  and  has  l^een  acted  on  for  a  great  many  years.  By  the 
45  G.  3,  c.  50,  grocers  were  prohibited  altogether  from  selling  by  retail 
spirituous  liquors  on  the  premises  whereon  they  carried  on  their  trade  as 
grocers,  or  to  take  out  a  license  for  that  purpose.  But  the  law  in  that 
respect  was  relaxed  by  the  47  G.  3,  c.  12,  s.  14;  and  grocers,  by  that 
Act,  were  allowed  to  take  out  spirit  retail  licenses,  but  not  to  sell  in 
quantities  less  than  two  quarts  nor  in  any  quantity  to  be  consumed  oo 
the  premises.  The  53  G»  3,  c.  137,  also  made  provision  for  the  granting 
of  spirit  retail  licenses  to  grocers,  under  certain  restrictions. 

By  the  55  G,  3,  c.  19»  and  by  the  schedule  thereto,  the  grocer  is, 
eo  nominey  subjected  to  a  particular  duty  as  grocer ;  and  grocers  there 
were  declared  to  include  vendors  of  foreign  grapes,  foreign  currants, 
raisins  and  figs;  and  though  vendors  of  tea  were  classed  in  the  same 
category  with  grocers,  I  do  not  recollect  exactly  whether  vendors  of  tea 
were  at  that  time  necessarily  grocers  within  the  meaning  of  that  term  as 
understood  in  the  revenue  laws;  nor  is  it  indeed  very  important  to 
inquire  whether  they  were  so  or  not.  The  58  6r.  3,  c.  57,  s.  2,  repeab 
all  the  former  regulations  respecting  grocers,  and  enacts  that  licensed 
grocers  shall  be  capable  of  being  licensed  to  sell  spirits  by  retail,  but  not 
to  be  consumed  on  the  premises,  or  in  any  out-house,  &c.,  belonging  to 
such  grocer;  and  not  to  sell  same  except  in  quantities  less  than  two 
quarts.  The  3rd  section  regulates  the  duty  payable  on  such  licenses. 
Now,  the  term  '*  grocer,''  as  used  in  that  Act,  connecting  it  with  the 
previous  statute,  does  in  my  opinion  very  plainly  include  tea  dealers. 
The  6  G.  4,  c.  81,  s.  2,  and  schedule  thereto  annexed,  allows  everj 
one  (save  licensed  dealers  in  coffee,  tea,  cocoa  nuts,  chocolate  or  pepper) 
to  take  out  a  retail  spirit  license,  on  production  of  a  retail  beer  licence; 
and  the  beer  license  was  to  be  obtained  on  the  Justice's  certificate  (see 
sections  13  and  14  of  (hat  Act);  so  that  no  one  could  obtain  the  general 
retail  spirit  license  without  the  Justice's  certificate  ;  and  the  excepted 
class  of  licensed  dealers  in  coffee,  tea,  cocoa  nuts,  chocolate  or  pepper, 
could  not  obtain  such  general  spirit  retail  license  at  all. 

Now,  if  there  was  at  this  lime,  any  class  of  persons  known  to  the  excise 
laws  as  falling  within  the  term  "grocers,"  other  than  dealers  in  coffee, 
tea,  cocoa  nuts,  chocolate  and  pepper,  they  do  not  appear  to  have  been 
in  any  way  distinguished  by  the  legislation  contained  in  the  6  G,  4,  c.  81 
(whatever  restrictions  they  were  subjected  to  before  the  passing  of  that 
Act),  from  the  body  of  the  public;  or  to  have  been  prohibited  from 
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obtainiDg,  under  the  provisioos  of  that  Act,  a  general  retail  spirit  license,    H.  T.  1845. 

whateTer  iheir  other  trade  might  have  been ;  but  unquestionably,  for  some     t^^*  _     / 

reason  or  other,  dealers  in  coffee,  tea,  cocoa  nuts,  chocolate  or  pepper,  were      dickson 

prohibited  from  so  doing.     Possibly,  it  was  thought  no  mischief  to  allow  ^* 

dealers  in  foreign  fruit,  figs,  and  the  like,  to  unite  the  trade  of  a  publican 

with  their  other  trade,  though  it  was  thought  unadvisable  to  allow  dealers 

in  coffee,  tea,  cocoa  nuts,  chocolate  and  pepper,  to  do  so.     But  I  shall 

not  stop  to  inquire  why  the  distinction  was  made  by  the  Legislature 

between  dealers  in  foreign  fruit  and  dealers  in  tea  and  coffee,  though  I 

thiok  I  see  good  reason  for  it — indeed,  my  Brother  Jackson  has  sug* 

gested  a  very  sufficient  reason. 

Now,  all  persons  theretofore  known  as  grocers,  other  than  dealers  in 
coffee,  tea,  cocoa  nuts,  chocolate  and  pepper»  were  no  longer  (I  mean 
from  the  passing  of  the  6  6.  4),  in  my  opinion,  regarded  by  the  excite 
laws  as  falling  within  the  class  of  persons  called  grocers ;  nor  were  they 
subjected  to  any  duty,  as  such,  by  the  6  C  4 ;  and  I  take  it  that  from 
the  passing  of  the  6  C  4,  the  only  persons  recognised  by  the  excise  laws 
ts  grocers,  were  dealers  in  coffee,  tea,  cocoa  nuts,  chocolate  or  pepper  ; 
and  certainly  no  duty  is  imposed,  at  least,  that  I  can  discover,  on  any 
other  class  of  grocers.  The  revenue  laws,  therefore,  know  them  not ; 
but  the  Legislature  knew  that  all  grocers  before  that  Act  were,  by  the 
prior  Act  of  the  58  C  3,  prohibited  from  retailing  spirits,  save  in  quan- 
tities less  than  two  quarts,  and  not  to  be  drunk  on  the  premises ;  and 
accordingly,  a  provision,  all  but  identical  with  that,  was  retained  in  respect 
to  the  only  class  of  persons  then  recognised  as  grocers  ;  and  that  accounts 
for  the  language  of  the  4th  section  of  6  G»  4,  which  was  manifestly  only 
intended  to  operate  in  respect  to  dealers  in  coffee,  tea,  cocoa  nuts, 
chocolate  or  pepper,  though  the  term  "grocer"  is  also  used  in  that 
section. 

Now,  the  first  question  to  be  considered,  as  it  occurs  to  my  mind,  is, 
whether  licensed  dealers  in  coffee,  &c.,  could,  under  the  6  G.  4,  by  any 
construction  of  that  Act,  obtain  a  general  retail  spirit  license,  such  as  the 
publican  was  entitled  to  take  out?  I  am  not  aware  that  it  has  in  this  case 
been  argued  ejp  directOy  that  they  could,  though  the  argument  advanced 
for  the  plaintiff  Dickson  would,  if  well  founded,  prove  that  they  might ;  for 
it  is  said,  that  the  licensed  dealers  in  coffee,  &c.,  were  not,  as  such  dealers, 
excepted  out  of  that  part  of  the  schedule  to  6  G.  4,  which  authorises  the 
obtaining  of  a  general  retail  spirit  license.  It  is  said,  that  the  excepted 
class  must  not  only  be  licensed  dealers  in  coffee,  &c.,  but  also  persons  not 
selling  spirits  in  any  greater  quantity  at  any  one  time  than  two  quarts,  or 
any  quantity  to  be  consumed  in  the  house  or  premises  of  such  party ; 
aod  that  no  one,  unless  falling  16  all  respects  within  that  definition,  can  be 
considered  as  a  person  excepted  out  of  the  early  part  of  the  schedule 
that  authorises  the  granting  of  general  retail  spirit  licenses.  But  it  is  very 
manifest  to  my  mind,  that  that  cannot  be  the  true  construction  of  the 
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H.  T.  1 845.  Act ;  for  if  it  were,  it  would  be  always  in  the  power  of  the  dealer  io 
Each,  Cham,  coffee,  &c.,  to  take  himself  out  of  the  exception,  by  declining  to  complj 
with  the  restriction  to  retail  spirits  in  quantities  not  exceeding  two  quarts. 
He  might  say,  "  I  am  not  a  licensed  dealer  in  coffee,  &c.,  retailing  spirits 
in  quantities  not  exceeding  two  quarts  $"  and  further,  <<  I  am  not  a  re- 
**  tailer  of  spirits  to  be  consumed  elsewhere  than  on  the  premises ;  and 
**  therefore,  I  am  not  within  the  definition,  and  consequently,  not  within 
"  the  exception  in  the  early  part  of  the  schedule,  and  am  therefore  enti- 
"  tied  to  a  general  retail  spirit  license,  on  complying,  like  other  persons, 
<*  with  the  13th  and  14th  sections  of  the  Act/'  But  that  would  be  a  very 
absurd  construction  to  give  the  Act,  and  in  direct  variance  with  the 
principle  of  the  decision  of  this  Court  in  the  case  of  M^Kenna  v.  Pape* 
decided  on  the  6th  of  February  1845  ;  and  with  the  case  of  Bolandf, 
The  Commissioners  of  Exciscy  decided  in  the  Queen's  Bench,  and 
reported  2  Jehh  &  Symes. 

I  take  it  that  the  words,  "  and  not  selling  spirits  in  any  greater  quan- 
"  tity  at  any  one  time  than  two  quarts,  or  any  spirits  to  be  consumed  in 
*'  the  house  or  premises  of  such  retailer,"  were  intended  as  nothing  more 
than  descriptive  of  what  was  supposed  to  be  the  then  existing  state  of  the 
law  respecting  this  particular  class  of  persons,  they  having  been  prohibited 
by  the  68  6.  3,  as  I  have  already  mentioned,  from  retailing,  save  io 
quantities  less  than  two  quarts,  and  from  selling  in  any  quantity  to  be 
consumed  on  the  premises :  and  it  was  for  the  purpose  of  avoiding  any 
implied  repeal  of  the  law  in  that  respect,  and  preventing  misconstruction 
on  that  subject,  that  these  particular  words  were  superadded  ;  just  as  if 
the  Legislature  had  said — <<  A  licensed  dealer  in  coffee,  &c.,  shall  not  be 
<* entitled  to  a  general  retail  spirit  license;  but  he  may,  nevertheless, 
«<  have  a  retail  license  entitling  him  to  do  what  by  law  he  may  do  at  pre- 
**  sent  f  that  is  to  say,  to  sell  in  quantities  not  exceeding  two  quarts,  and 
not  to  be  drunk  on  the  premises.  There  is  certainly  a  minute,  but  I  am 
satisfied  a  mere  accidental,  difference,  between  the  words  used  in  the 
68  G.  3,  c.  67,  and  those  in  the  schedule  to  the  2ad  section  of  6  G.  4, 
in  respect  to  the  restriction  imposed  on  the  grocer  retailing  spirits.  The 
words  in  the  68  C  3,  c.  67,  are — *'  In  any  quantity  less  than  two  reputed 
quarts  ;*'  and  the  words  in  the  6  O.  4,  are — and  not  selling  "  in  any 
greater  quantity  at  any  one  time  than  two  quarts."  But  lam  not  affected 
by  that  circumstance.  In  substance  the  restriction  was  the  same,  and  was 
so  treated  and  considered  by  the  Legislature. 

That  these  superadded  words  in  the  6  G*  4,  are  not  words  of  descrip- 
tion of  the  person  who  is  to  get  the  license,  is  also  (independent  of  what 
I  have  already  said)  to  be  collected,  in  my  opinion,  from  other  parts  of 
the  Act,  6  G.  4,  c.  81,  s.  4.  Thus,  it  is  enacted,  that  all  persons  duly 
licensed  to  sell  coffee,  &c.,  are  entitled  to  take  out  a  license  to  retail 

•  Vide  ante,  ^.9%. 
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spirits  in  any  quantity  not  exceeding,  &c.  It  is  not  that  any  person 
licensed  to  sell  coffee,  &c.,  and  not  selling  spirits  in  quantities  not  ex- 
ceeding two  quarts  at  any  one  time,  shall  be  entitled  to  take  out  such 
license ;  but  the  license  is  given  in  respect  of  the  class  of  persons,  ?iz.» 
licensed  venders  in  coffee,  &c. ;  and  the  authority  conferred  by  such 
license,  is  made  consistent  (I  mean  substantially  consistent)  with  the 
then  state  of  the  law.  And  again,  in  sect.  11,  where  spirit  retailers  are 
authorised  to  carry  on  trade  in  booths,  the  exception  to  that  provision  is 
confined  to  retailers  of  spirits  licensed  to  sell  coffee,  &c.,  and  not  to  such 
retailers  selling  in  quantities  not  exceeding  two  quarts.  And  again,  in 
sect.  26,  where  penalties  are  imposed  for  not  taking  out  proper  licenses, 
a  penalty  is  imposed  on  licensed  dealers  in  coffee,  &c. ;  but  not  on  such 
dealers  selling  in  quantities  less  than  two  quarts,  &c.  These  latter  words 
were,  therefore,  introduced,  as  I  have  already  said,  to  guard  against  the 
coffee  dealer's  license  superseding  or  repealing  the  then  existing  state  of 
the  law,  which  restrained  the  grocer  from  retailing  spirits  €ui  libitum. 

I  take  it,  therefore,  that  the  not  selling  in  quantities  exceeding  two 
qaarts,  or  not  to  be  drunk  on  the  premises,  is  in  no  way,  whatsoever,  a 
description  of  the  party  applying  for  the  license ;  but  (subject  to  the 
minute  and  accidental  variance  between  the  language  of  the  two  Acts,  to 
which  I  have  already  referred),  is  a  legislative  recognition  of  the  law  as 
it  stood  in  respect  to  dealers  in  coffee,  &c.,  retailing  spirits.  So  that,  I 
thmk,  we  have  a  licensed  dealer  in  coffee,  tea,  &c.,  expressly  (and  when 
I  say  expressly,  I  mean  by  express  words)  excepted  out  of  the  provision 
in  6  G.  4,  that  entitled  all  the  rest  of  the  community  to  obtain  a  general 
spirit  retail  license.  A  publican's  license  he,  therefore,  cannot  have ; 
the  effect  of  the  statute  6  6.  4  is  to  make  the  carrying  on  of  th6  two 
trades  incompatible  on  the  same  premises.  That  position  I  take  to  be 
Tery  clear,  and  cannot  be  disputed.  But  a  spirit  retail  license  he  may 
nevertheless  have  ex  dMto  juittiuB^  on  paying  the  duty  aflSxed  to  it  in 
the  schedule  to  the  2nd  section  of  6  G.  4. 

The  next  Act  to  wiiich  reference  has  been  made  is  the  3  &  4  ^.4, 
c  68  ;  that  Act  made  various  new  regulations  in  respect  to  the  obtaining 
and  granting  of  general  retail  spirit  licenses,  but  it  does  not  profess  to 
affect  in  any  way  the  grocer's  spirit  retail  license. 

Then  comes  the  6  &  7  fF.  4,  which  is  not  a  fiscal  Act,  and  does  not 
profess  to  regulate  the  amount  of  duty  payable  for  licenses,  or  to  make 
any  change  or  alteration  in  regard  to  such  duties.  It  contains  several 
restrictive  regulations,  as  well  with  respect  to  publicans  or  persons  having 
general  retail  spirit  licenses,  as  to  coffee  and  tea  dealers  holding  spirit 
retail  licenses.  The  drd  section  of  that  Act  is  the  one  that  has  created 
the  difficulty — [Here  his  Lordship  read  the  3rd  section].  Now,  I  con- 
less  I  cannot  understand  this  section  as  making,  or  intending  to  make, 
inferentially  or  otherwbe,  any  alteration  in  the  duty  payable  by  a  grocer 


H.  T.  1846. 
Ettch,  Cham. 
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H.  T.  1845.  for  his  spirit  retail  license.  It  changes  the  lave,  no  doubt,  in  respect  to 
Eaxh.  Chmn.  ^^  measure  by  which  the  grocer  was  to  carry  on  the  retail  spirit  trade. 
Some  persons  may  think  the  variation  more  favourable  than  injurious  to 
the  grocer.  I  am  not  prepared  here  to  say  how  that  may  be ;  but  if  such 
a  variation  as  that  was  to  annul  the  duty  imposed  on  the  grocer's  spirit 
license,  I  see  no  reason  why  the  several  other  restrictive  enactments  con- 
tained in  that  same  statute  should  not  also  annul  the  duty  imposed  on 
the  general  retail  spirit  license.  For  example,  by  the  4th  section,  no 
general  spirit  retailer  shall  keep  his  house  open  for  sale  of  spirits,  or 
shall  sell  spirits  to  be  consumed  on  his  premises  between  nine  o'clock  it 
night  on  Sunday,  and  nine  o'clock  in  the  morning  of  Monday.  Again, 
by  section  5,  it  enacts  that  spirit  retailers  shall  not-  keep  open  their 
booths  or  tents  at  fairs  for  sale  of  spirits,  or  sell  spirits  there  except  within 
certain  hours ;  and  penalties  are  imposed  for  every  infraction  of  these 
provisions.  Now,  though  these  sections  say  nothing  about  the  form  of 
the  license,  I  ask,  do  they  not,  by  altering  the  law,  alter,  and  materially 
alter,  the  effect  of  the  license,  and  abridge  the  powers  theretofore  con- 
ferred by  it?  and  if  the  Commissioners  of  Excise  were  desirous  of 
introducing  these  restrictions  into  the  license,  might  they  not  do  so  ? 
Where  would  be  the  objection  to  their  making  the  license  exactly  con- 
formable to  the  law  ?  I  see  none.  But  whether  the  form  of  the  heense 
be  changed  or  not,  the  change  in  the  law  operates  on  principle  just  the 
same  as  if  it  were ;  and  operates  manifestly  much  more  injuriously 
towards  the  publican,  than  the  change  made  in  the  law  by  the  3rd  section 
does  towards  the  grocer ;  yet  it  has  not  been  argued  that  the  daty 
imposed  on  a  general  retail  license  is  annulled  or  altered ;  nay,  the 
argument  is,  that  it  is  the  duty  imposed  by  6  6.  4,  on  the  general  retail 
spirit  license,  damaged  as  it  is,  and  changed  as  it  is,  in  its  operation  and 
effect,  by  those  enactments  to  which  I  have  referred,  that  the  grocer  is 
now  to  pay ;  for  it  has  been  admitted  by  the  Counsel  for  the  plaintiff  that 
he  cannot  claim  the  license  without  paying  some  duty.  Without,  there- 
fore, going  more  at  length  into  the  subject,  which  I  think  it  unnecessary 
to  do,  I  must  say,  that  in  my  opinion,  both  Acts  (6  Cr.  4,  and  6  &  7 
W.  4)  being  as  they  are  in  pari  materia^  and  the  one  an  amendment  of 
the  law  as  it  stood  at  the  time  of  the  passing  of  the  other,  should  be 
read  and  construed  together ;  and  that  the  latter  Act  should,  as  far  as 
possible,  be  considered  as  engrafted  on  the  other ;  and  that  we  should 
try  and  make  the  whole  consistent  as  far  as  can  be  done.  The  principle 
upou  which  Acts  in  pari  materia  are  to  be  construed,  is  fully  and 
clearly  laid  down  by  Lord  Alvanley  in  the  case  of  Davis  v.  EdmonKm^ 
3  Bos.  &  Pul.,  382 ;  and  that  case,  in  my  opinion,  fully  supports  the 
opinion  at  which  I  have  arrived. 

That  the  6  &  7  7f^.  4  did  not  intend  to  make  any  alteration  in  the 
duty  payable  for  retail  spirit  licenses  by  dealers  in  coffee,  &c.,  is,  upon 
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f he  whole,  very  plainly  to  be  collected,  according  to  the  view  I  have    H.  T.  1846. 
taken  of  the  case :—  EmcH.  Cham. 

First. — Because  nothing  of  the  kind  is  declared  to  be  the  intention  of 
the  Legislature  by  that  statute. 

Secondly — Because  no  reason  is  to  be  collected  from  the  Act  why 
any  such  change  should  be  made. 

Thirdly. — Because  the  policy,  which  has  existed  for  a  considerable 
length  of  time,  of  not  allowing  dealers  in  coffee,  &c.>  to  carry  on,  at  the 
same  time,  and  iu  the  same  place,  the  trade  of  general  retailers  of  spirits, 
is  recognised  and  upheld  as  strongly  by  the  6  &  7  IF.  4,  as  by  the 
6  G.  4 ;  insomuch,  that  it  has  been  ruled,  that  a  person  holding  a 
publican's  license,  and  paying  the  duty  prescribed  for  that  species  of 
license,  cannot  get  a  coffee  and  tea  dealer's  license  (M*Kenna  v.  Pape)y 
which  is  some  argument  to  show,  that  it  was  not  intended  that  a  licensed 
coffee  and  tea  dealer  should  be  charged  the  duty  payable  in  respect  of  a 
publican's  license,  which  latter  license  he  could  not  hold  with  the  other. 

Fonrthly.-^The  policy  of  the  two  Acts  upon  this  subject  is  identical, 
save  only  as  to  a  variation  in  respect  to  the  state  of  the  law  touching  the 
minimum  and  maximum  quantities  to  be  retailed  at  one  time;  and 
regard  being  had  to  the  nature  of  these  alterations,  and  to  the  other 
alterations  affecting  a  general  retail  spirit  license,  or  the  powers  conferred 
by  it,  I  must  say  that  they  are  not  sufficient  to  lead  my  mind  to  con- 
jecture, or  suspect,  that  it  was  the  intention  of  the  Legislature  to  make 
any  change  in  the  amount  of  duty  payable  for  a  grocer's  retail  spirit 
license. 

Fifthly. — If  I  am  right  iu  the  construction  which  I  have  given  to  the 
schedule  to  the  2nd  sect,  of  the  6  G.  4,  viz.,  that  dealers  in  coffed,  &c., 
without  regard  to  the  exact  measure  by  which  they  retail  spirits,  are 
excepted  out  of  the  provisions  that  authorise  the  taking  out  of  a  general 
retail  spirit  license ;  it  follows,  that  no  change  in  the  law  in  that  respect 
can  impliedly  repeal  the  express  terms  of  the  exception  by  which  they 
are  excluded  by  the  6  G.  4  from  obtaining  a  general  retail  license,  nor, 
in  my  opiniou,  repeal  the  express  enactment  by  which,  as  such  dealers 
in  coffee,  &c.,  they  were  obliged  to  take  out  a  different  license. 

Sixthly — I  think  we  are  driven  to  say,  either  that  the  duty  was 
altogether  repealed  for  retail  spirit  licenses  granted  to  dealers  in  coffee, 
&c,  or  that  they  are  subject  to  the  larger  duty  ;  for  I  confess,  I  see  no 
grounds,  if  they  are  exempted  by  law  from  paying  the  larger  duty,  why 
they  should  be  charged  a  duty  imposed  upon  a  license  never  intended  for 
them,  and  the  full  benefit  of  which  they  cannot  have,  and  for  ihe  obtain- 
ing of  which  by  those  for  whom  it  was  intended,  certain  acts  and  matters 
are  to  be  done  and  submitted  to,  which  this  particular  class  claim  an 
exemption  from. 
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Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  judgment  of  ihfl 
Court  below  ought  to  be  affirmed. 

Perrin,  J. 

The  simple  question  for  our  consideration  and  decision  in  this  case 
is,  what  is  the  duty  payable  by  a  grocer  for  a  license  to  exercise  his  trade 
of  selling  spirits  on  his  premises  ?  and  the  answer  to  that  depends  upon 
the  statutes  of  the  6  G.  4,  c.  81,  and  6  &  7  W.  4,  c.  38 — but  mainly  on 
the  former  of  these  two  Acts  ;  because  the  latter  does  not  impose  anj 
duty  at  all  upon  the  license.  I  shall  consider  the  6  (x.  4,  c.  81,  6rst,aod 
by  itself,  in  order  to  determine  the  effect  of  it,  and  what  it  proves. 

The  first  section  of  this  Act  (6  (7.4,  c.  81)  repeats  all  former  duties; 
and  the  2nd  section  enacts,  that  new  duties  shall  be  paid ;  and  by  the 
schedule  attached  to  that  section,  the  duty  to  be  paid  by  "  every  retailer 
of  spirits,"  whose  premises  are  valued  at  £30,  and  under  £40,  is  £8 ; 
and  that  to  be  paid  by  "  every  retailer  of  spirits,  being  duly  licensed  to 
deal  in  ]lnd  sell  coffee,  tea,"  &c.,  and  whose  premises  are  valued  at  the 
same  rate,  is  £11.  Us.  The  body  of  the  Act  enacts,  that  all  grocers 
shall  be  entitled  to  take  out  a  license  to  retail  spirits  in  any  quantity  not 
exceeding  two  quarts,  and  not  to  be  consumed  on  the  premises ;  and 
then  the  13th  and  14th  sections  authorise  victuallers  to  get  a  license  to 
retail  spirits  to  be  consumed  on  the  premises.  It  appears  to  me,  that 
there  are  two  distinct  retail  licenses  framed  and  contemplated  in  the  Acts 
of  Parliament  which  relate  to  the  subject ;  one  of  them  I  shall  call,  for 
shortness  sake,  the  victualler's  license,  and  the  other  I  shall  designate 
the  grocer's  license ;  the  former,  for  the  sale  of  spirits  to  be  consumed 
on  the  premises,  and  the  latter,  for  the  sale  of  spirits  not  to  be  consumed 
on  the  premises. 

Now,  I  cannot  understand  how  the  question  could  have  arisen  on  this 
part  of  the  case,  or  what  ingenuity  could  suggest  the  argument,  that  those 
who  took  their  license  under  the  4th  section  of  the  6  G.  4,  c.  81,  were 
not  retailers  of  spirits,  because  they  were  not  retailers  of  spirits  under  the 
13th  and  14th  sections  of  the  same  Act.  It  would,  as  it  appears  to  me, 
be  a  waste  of  words  to  argue  such  a  point  as  that,  because  I  think  that 
the  persons  who  come  within  the  exceptions,  are  persons  who  have 
grocers'  licenses,  and  who  took  out  the  license  described  in  the  4th  sec- 
tion ;  that  is,  persons  who  took  out  licenses  to  sell  spirits  in  quantities 
not  exceeding  two  quarts,  and  to  be  consumed  elsewhere  than  on  the 
premises  of  such  retailers.  That  appears  to  me  to  be  the  fair  and  plain 
construction  of  the  clause  itself — **  Every  retailer  of  spirits,  being  duly 
**  licensed  as  a  grocer,  and  not  selling  spirits  in  any  greater  quantity  at 
<<one  time  than  two  quarts,  or  to  be  consumed  on  the  premises;"  that  is, 
the  person  who  does  not  sell  spirits  to  be  consumed  on  the  premises,  gets 
a  license  for  that  purpose.     The  words  of  the  4th  section  make  it  more 


Digitized  by 


Google 


CASES  AT  LAW* 


133 


distinct ;  because  they  say,  that  the  license  which  a  grocer  is  to  get,  is 
<4he  license  hereinbefore  mentioned;"  and  therefore,  I  take  it  thai 
this  is  the  license  excepted  to  grocers,  to  sell  spirits  in  quantities  not 
exceeding  two  quarts,  and  not  to  be  consumed  on  the  premises. 

It  has  been  said,  that  this  is  too  narrow  a  view  a  view  of  it ;  and  that 
we  should  read  the  exception  as  if  it  stopped  at  the  word  "  pepper."  But 
that  appeared  to  me  to  be  a  wrong  construction.  '*  Every  retailer  of 
spiriis ;" — why,  they  are  not  "  retailers  of  spirits  "  until  they  got  their 
licenses  authorising  them  to  retail  them  ;  and  then,  following  that  up,  we 
read — "  Every  retailer  of  spirits,  who  is  licensed  to  sell  coffee,  tea,  cocoa, 
chocolate  and  pepper,  and  not  selling,"  &c.  I  see  nothing  to  warrant  me 
io  striking  out  the  word  ''and."  I  find  the  ordinary  word  connecting 
the  two  passages,  and  making  the  whole  descriptive  of  that  contained 
10  the  4th  section,  which  says,  that  the  license  means  that  the  person  who 
receives  it  shall  be  at  liberty  to  retail  spirits  in  quantities  not  exceeding 
two  quarts,  but  that  none  shall  be  sold  for  consumption  on  the  premises ; 
and  for  that  license  the  schedule  points  out  a  specific  duty.  That  duty 
is  chargeable,  not  on  the  person,  but  on  the  license ;  and  the  argument 
that  goes  to  cut  the  clause  into  two,  was  founded  on  the  terms  of  the 
26th  section.  I  admit  that  it  was  an  ingenious  argument ;  but  I  must 
ny,  that  it  does  not  appear  to  me  to  be  entitled  to  the  value  that  has 
been  ascribed  to  it.  The  26th  section  says,  **  Every  retailer  of  spirits 
in  Ireland  "  (including  among  many  others),  "  every  retailer  of  spirits  in 
Ireland  being  licensed  to  sell  coffee,  tea,"  &c.,  £100.  It  has  been  said, 
that  that  fortifies  the  position,  that  the  description  in  the  schedule  does 
not  embrace  the  latter  part  of  the  exception,  but  merely  the  former  part, 
which  is  the  definition  of  a  grocer.  I  do  not  see  how  that  position  applies 
here ;  but  taking  it  as  if  it  might  be  applied,  what  is  the  effect  of  the 
26th  section  ?  It  means,  every  unlicensed  person  is  liable  to  a  penalty  ; 
but  if  he  is  a  grocer  he  must  pay  a  penalty  of  £100  ;  and  in  the  infor- 
mation, it  would  be  absurd  not  to  describe  him  as  ''  a  grocer."  The 
supposition,  therefore,  that  because  he  was  not  licensed,  he  was  subject 
to  the  penalty  of  £100,  was  founded  on  the  mistake,  that  every  dealer 
was  licensed ;  and  if  he  be  not,  he  is  subject  to  the  penalty  if  he  violates  the 
law ;  and  in  every  information  which  might  be  filed  against  him  at  the 
suit  of  the  Crown,  for  the  recovery  of  that  penalty,  care  should  be  taken 
to  describe  him  as  ''a  grocer." 

It  therefore  appears  to  my  understanding,  that  this  Act  of  Parliament 
authorises  but  two  licenses — the  general  and  the  special ;  and  that  under 
it,  no  other  could  be  given  ;  and  that  one  of  them — viz.,  the  general 
retailer's  license,  authorises  the  sale  of  spirits  in  any  quantities  under  a 
gallon,  to  be  consumed  on  or  off  the  premises ;  while  the  special  license 
to  a  grocer  authorises  a  sale  of  spirits  in  any  quantity  under  two  quarts, 
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H.  T.  1 845.   and  not  to  be  consumed  on  the  premises ;  and  that  there  are  certain  and 
Exch,Cham.    specific  rates  of  duty  imposed  upon  them,  and  upon  ihem  only. 

The  next  question  is  this — does  the  6  &  7  ^.  4,  c.  38,  impose  tlie 
high  rate  of  duty  on  the  different  class — ^viz.,  the  grocer  who  cannot  sell 
less  than  a  pint  ?  It  abolishes  the  second  class  of  retailers  mentioned  in 
the  6  G,  4,  c.  81,  and  creates  a  new  and  different  class.  It  does  not  affect 
the  general  license,  nor,  to  my  mind,  does  it  affect  the  general  class  men- 
tioned in  the  schedule ;  for  no  matter  in  what  quantity  he  retails,  he  must  be 
a  retailer.  It  does,  in  my  mind,  therefore,  create  a  new  class  of  retailers; 
but  my  difficulty  is,  that  it  does  not  of  itself  impose  any  new  duty.  It 
appears  to  me  to  repeal  the  the  6  G,  4,  c.  81,  in  this  respect,  and  to  make 
a  new  enactment ;  and  then  embodying  one  with  the  other,  which  is  tbe 
proper  course  to  pursue  in  order  to  understand  the  law,  it  would  raa 
thus  :•— **  No  person  in  Ireland  licensed  to  sell  coffee,  &C.9  nor  any  person 
**  deemed  a  grocer  under  the  excise  laws  in  force  in  Ireland,  shall  be 
"entitled  to  take  out  the  license  mentioned  in  the  6  G.  4,  c.  81,  to  sell 
"  spirits  in  any  quantity ;  nor  any  license  to  retail  spirits  on  the  premises, 
"  nor  within  a  quarter  of  a  mile  of  his  premises^  other  than  a  license  to 
<*sell  less  than  a  pint."  That  is  the  plain  meaning  of  the  law  as  it  nov 
exists ;  and  then  the  other  license  shall  be  <<  null  and  void."  That  is  the 
way  in  which  I  read  that  statute ;  and  it,  in  my  mind,  repeals  the  4th 
section  of  the  6  (7.  4,  c.  81,  and  makes  this  enactment  in  lieu  of  it, 
creating  a  new  class  of  retailers  of  a  totally  different  description  from 
that  mentioned  in  the  6  G^.  4;  and  that  class  not  falling  within  tbe 
description  in  the  schedule  imposing  the  high  rate  of  duty,  he  does  not 
come  within  that  exception,  although  the  new  class  may  be  said  to  be 
substituted  for  the  old  one,  for  police  regulations  only.  It  is  said  that  tbe 
6  &  7  FF.  4  does  not  exonerate  that  new  class  from  the  payment  of  tbe 
duty.  But  that  is  not  sufficient,  because  you  must  charge  them  with  duty, 
or  show  that  they  were  otherwise  charged  with  duty.  If  it  does  not  in  clear 
language  impose  a  duty,  a  duty  cannot  be  charged  $  and  I  do  not  find 
that  duty  imposed,  either  in  terms,  or  by  necessary  implication.  I  do  not 
see  any  thing  in  the  6  &  7  WA  to  authorise  us  to  meddle  with  the  sche- 
dule to  the  6  6r.  4;  certainly  not  with  the  duty  imposed  upon  retailers. 
Suppose  that,  instead  of  abolishing  the  former  class,  a  new  class  had  been 
added  by  the  6  &  7  W.  4,  c.  38 ;  and  added  without  altering  the  sche- 
dule to  the  6  G^.  4 ;  suppose,  for  instance,  that  it  had  enacted  that  any 
fruiterer  might  get  a  license  for  selling  any  quantity  not  less  than  a  pint; 
that  would  create  a  new  class  of  retailers,  which  would  not  £all  within  tbe 
6  6. 4,  c.  81,  at  all;  and  for  two  reasons  :  first,  a  fruiterer  is  not  a  grocer; 
and  secondly,  a  pint  is  not  two  quarts.  That  class,  therefore,  would  not 
be  excepted,  but  would  fall  within  the  general  provisions.  If  that  be  so, 
I  cannot  see  any  difference  in  principle  between  an  added,  and  a  substi- 
tuted, class.     In  the  same  manner,  reading,  as  has  been  suggested,  tbe 
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3rd  section  of  the  6  &  7  W.  4,  c.  38,  as  if  it  followed  immediately  after 
the  4th  section  of  the  6  G.  4,  c.  81,  they  could  not  be  said  to  support  the 
exception  contained  in  the  second  clause  of  the  schedule;  nor  would 
there  be  any  thing  like  it,  or  which  could  be  said  to  come  within  it. 

I  do  not,  therefore,  see  that  we,  sitting  here,  have  any  authority  what- 
Brer  to  interfere  with  the  second  clause  of  the  schedule.  It  appears  very 
probable  that  the  framer  of  the  6  &  7  FT.  4,  c  38,  who  was  not  providing 
for  the  revenue,  but  regulating  the  sale  of  spnrits,  might  have  overlooked 
what  he  was  doing  ;  but  be  that  as  it  may,  I  do  not  see  any  provision  in 
it  subjecting  this  new  class  to  this  high  rate  of  duty.  I  cannot  see  that 
provisien  which  so  many  of  my  learned  Brethren  see.  It  is  not  conveyed 
to  my  understanding  in  unambiguous  language;  and  therefore,  upon 
established  authority,  I  cannot  see  that  the  plaintiff  here  is  bound  to  pay 
the  excess  of  the  higher  above  the  lower  rate  of  duty.  I  therefore  am 
of  opinion  that  the  judgment  of  the  Court  of  Exchequer  ought  to  be 
reversed. 


H.  T,  1845. 
Each.  Cham, 


TOBBSNS,  J. 

la  this  case,  I  might  feel  satisfied  to  rest  my  judgment  on  the  argu- 
ments which  have  been  advanced,  and  with  the  view  of  the  statutes  taken 
by  my  learned  Brethren  Lefroy  and  Richards ;  but  as  I  have  with  some 
ctre  considered  the  question,  I  think  it  my  duty  to  pronounce  an  opinion 
OR  the  reasons  which  have  led  me  to  the  conclusion  at  which  I  have 
arrived.  I  shall  premise  what  I  am  about  to  say  with  this  observation ; 
that  if  I  felt  that  a  subject  of  the  nation  was  about  to  be  charged  with 
a  tax  by  doubtful  words,  or  ambiguous  language,  it  would  be  my  duty  to 
refrain  from  pronouncing  a  judgment  which  could  tend  to  impose  that 
tax  on  him,  inasmuch  as  I  hold  the  law  to  be,  that  in  a  case  of  that 
description,  no  subject  should  be  charged  with  duty.  But  as  I  do  not 
feel  any  of  the  doubts  which  have  been  expressed  by  some  of  my  learned 
Brethren  upon  the  subject,  it  is  not  my  duty  to  yield  my  opinion  in 
deference  to  theirs. 

On  these  statutes,  there  are  two  distinct  classes  of  persons  referred  to ; 
one  of  them  coming  under  the  denomination  of  *'  grocer,"  and  the  other 
under  the  denomination  of  <<  publican ;"  and  while  it  is  stated,  that  every 
iadtvidual  in  the  community  is  entitled  to  a  license  to  follow  that  trade 
which  he  has  selected,  yet,  as  I  take  it,  that  proposition  must  be  received 
with  the  qualification  which  the  statute  has  annexed  to  it ;  and  that 
qualification  is,  that  the  person  taking  out  the  license  must  comply  with 
the  conditions  which  are  annexed  to  it  by  the  statutes.  Now,  looking 
It  some  of  the  earlier  statutes  (e.  g.  45  G.  3,  c.  50),  I  find  that  there 
WIS  a  prohibition  against  a  grocer  having  any  such  thing  as  a  publican's 
license.  He  was,  with  others,  declared  incapable  of  holding  that  license ; 
tod  if  be  obtained  it,   it  was  declared  to  be  null  and  void.     By  this 
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H.  T.  1845.  statute  (45  6r.  3,  c.  50),  therefore,  and  subsequent  statutes  passed  io 
Exch»Cham,  the  47th,  53rd  and  58!h  years  of  the  reign  of  George  the  third,  the 
trade  of  a  publican  was  preserved  from  encroachment,  and  a  right  estab- 
lished in  him  to  demand  and  obtain  his  license  on  the  performance  of 
certain  requisites ;  and  by  the  last  of  them  (58  G.  3,  c.  57),  the  grocer 
is  allowed  to  obtain  that  immunity  which  the  publican  had  before,  viz., 
to  get  a  license  on  performing  certain  conditions,  and  under  certain 
qualifications,  but  similarly  restricted,  as  in  the  6  6.  4,  c.  81,  to  the  sale 
of  not  more  than  two  quarts.  Thus,  I  find,  in  the  58  G.  3,  c.  57,  two 
classes  of  persons  noticed  by  the  Legislature  as  having  a  right  to  demaod 
a  license  to  sell  spirits ;  and  in  tracing  the  history  of  those  statutes  down 
to  the  6  G^.  4,  c  81,  the  distinction  between  the  two  trades  will  be  found 
to  have  been  kept  up.  This  brings  me  to  the  6  6.  4,  c  81 ;  because  by 
it,  the  58  C  3,  c.  57,  and  the  subsequent  statutes  have  been  repealed. 

By  the  6  G.  4,  c.  81,  which  is  an  Act  applicable  to  both  kingdoms, 
all  the  regulations  of  the  former  statutes  are,  as  it  were,  preserved— 
[His  Lordship  here  read  the  2nd  section  of  the  6  6.  4,  c  81]. — Thus, 
this  enactment  transferred,  so  far  as  it  did  not  repeal  it,  the  whole  power 
from  the  58  G.  3,  c.  57,  to  this  Act,  in  order  to  keep  the  two  trades 
separate  and  distinct.  I  have  read  this  section,  because  on  it  I  base  the 
proposition,  that  a  publican,  qua  publican,  having  performed  all  the  neces- 
sary requisites,  viz.,  going  before  a  magistrate  and  obtaining  his  certificate, 
has  a  right  to  a  publican's  license  limited  to  him  ;  and  the  collector  is 
authorised  and  required  to  grant  it.  That  applies  to  publicans ;  but  then 
arises  the  4th  section,  which,  in  language  equally  stringent,  puts  the 
title  of  the  other  trader,  viz.,  the  grocer,  and  his  mode  of  application,  in 
contradistinction  to  the  former,  and  keeps  distinct  and  separate  the 
license  which  each  is  entitled  to  demand.  By  the  58  G.  4,  c.  57,  and  by 
this  6  C  4,  c.  81,  the  grocer  is  exempted  from  going  before  a  magistrate, 
and  excluded  from  obtaining  this  species  of  license ;  and  he  was  so 
excluded,  because  he  was  in  the  nature  of  a  fiduciary  to  the  State, 
entrusted  by  them  to  sell  a  certain  description  of  commodities,  and  in 
that  capacity  he  was  entitled  to  demand  a  license. 

But  then,  what  license  was  he  entitled  to  demand  ?  If  the  6  G,  4, 
c.  81,  stood  alone,  it  would,  I  think,  be  plain,  that  a  grocer  applying  for  a 
license  under  it  would  have  to  establish  his  right,  by  showing  that  he  bad 
a  previous  license.  Now,  looking  at  the  preambles  and  titles  of  these 
statutes,  it  would  be  impossible  for  a  legal  mind  not  to  say,  that  we  are 
to  consider  them  as  one  code,  and  to  be  read  together,  except  when 
they  are  inconsistent  with  each  other.  The  3  &  4  FT.  4,  c.  68,  which  is 
annulled  by  the  6  &  7  W,  4,  c.  38,  refers  to  the  6  G.  4,  c.  81,  as  amendiog 
it.  So  that,  although  this  statute  of  the  6  &  7  W,  4,  c.  38,  does  not 
refer  directly  to  the  6  G.  4,  c  81,  it  does  through  the  3  &  4  FF.4,  c  68 ; 
and  that  being  so,  let  us  consider  how  far  these  laws  have  been  carried 
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out,  so  as  to  render  as  little  mischievous  as  possible  the  result  and  con- 
sequence of  a  grocer  dealing  as  a  publican.  When  it  is  said,  therefore, 
that  a  grocer  gets  a  less  beneficial  license  under  the  6  &  7  FF.  4  than  he 
bad  under  6  G.  4,  the  reasons  which  influenced  the  Legislature  to  restrict 
him,  as  thej  have  done,  are  of  importance  to  be  taken  into  consideration ; 
and  the  very  circumstance  of  the  later  statute  prohibiting  him  from 
selling  in  such  small  quantities  as  he  could  under  the  6  O,  4,  shows  that 
it  was  the  intention  of  the  Legislature  to  put  an  end  to  the  mischiefs 
resulting  to  public  morality  from  a  combination  of  the  two  trades ;  and 
they  therefore  overrated  the  subject,  by  giving  him  less  liberty  than  he 
previously  possessed  ;  but  though  they  have  done  that  by  giving  him,  as 
it  is  alleged,  a  less  valuable  license,  they  leave  him  nevertheless  subject  to 
the  same  rate  of  duty. 

But  then,  it  has  been  said,  that  this  is  a  distinct  license,  not  heard  of 
before,  and  an  argument  is  founded  on  that  assertion.  It  is  not  a 
publican's  license,  but  a  special  license  for  liberty  to  sell  spirits  in  quan- 
tities not  less  than  a  pint.  Now,  I  asked,  had  the  trader  ever  applied  for 
such  a  license,  or  is  there  such  a  license  known  to  the  excise  ?  The  law 
says  the  grocer  cannot  have  the  same  license  which  the  publican  may 
have,  but  if  there  is  a  license  for  the  grocer  at  a  similar,  that  is  to  say, 
the  lesser  duty,  where  do  we  find  this  lesser  duty  imposed  ?  It  is  not 
cheated  by  any  statute ;  and  from  the  very  circumstance  of  this  not  being 
a  fiscal  statute,  it  is  not  in  the  power  of  the  Court  to  say  thai  which  the 
Legislature  have  not  said,  viz.,  that  the  license  therein  mentioned  should 
be  granted  on  payment  of  a  lower  rate  of  duty,  than  that  which  is  im- 
posed on  it  by  the  6  Cr.  4,  c.  81.  The  Court  cannot  do  that;  and, 
therefore,  it  is  my  opinion,  that  the  judgment  of  the  Court  of  Exchequer 
should  be  affirmed. 


H.  T.  1845. 

Bxch.  Cham, 


Penkxfather,  B. 

I  will  not  say  that  this  is  a  case  of  doubt  and  ambiguity,  but  1  must 
admit,  that  it  appears  to  me  to  be  a  case  of  difficulty,  because  so  many  of 
my  learned  Brethren  have  differed  in  opinion  on  the  question  at  issue 
from  me  ;  but  we  are  not,  on  that  account,  the  less  bound  to  probe  and 
examine  the  matter,  and  ascertain,  if  we  can,  whether  a  conclusion  may 
not  be  come  to,  that  is  free  from  doubt.  If  that  conclusion  cannot  be 
arrived  at  to  our  satisfaction — if  our  minds  are  not  free  from  doubt  and 
ambiguity — then  I  admit  that  the  subject  is  not  to  be  charged ;  but  it  is 
not  because  there  may  be  a  difficulty  in  ascertaining  the  objects  of  the 
Legislature,  and  in  comparing  the  different  clauses  of  the  Acts  which 
are  brought  under  our  consideration,  that  therefore  we  are  to  say  that  the 
matter  on  which  we  are  called  on  to  decide  is  left  in  doubt  and  ambi- 
guity. 
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H.  T.  1845- 
Exch.  Cham, 


The  question  here  is,  whether  the  plaintiff  in  this  action,  who  has 
taken  out  a  grocer's  license,  for  which  he  has  paid  1 1  s.  6^.,  and  who  has 
tendered  to  the  collector  of  excise  the  sum  of  £8.  16s.  6d.,  is  entitled  to 
the  spirit  retail  license  particularly  mentioned  in  the  special  verdict,  and 
which  retail  license  is  that  which  the  statute  of  the  6  &  7  ^.  4,  c.  38,  s.  3, 
speci6es — Whether  he  is  entitled  to  that  license  on  the  payment  of  the 
sum  tendered  ?  He  alleges  that  he  is  entitled  to  it,  because  he  is,  or 
would  be,  a  retailer  of  spirits,  and  a  general  retailer's  license  is  subject 
only  to  that  duty ;  and  also,  that  he  is  not  within  the  exception  con- 
tained in  the  6  Cr.  4,  c.  81,  and,  therefore,  not  liable  to  the  amount  of 
duty  imposed  on  grocers'  retail  spirit  licenses  by  that  schedule. 

Now,  the  difficulty  in  this  case  arises  from  the  nature  of  the  license 
having  been  changed  by  the  latter  statute  of  the  6  &  7  W.  4,  c.  38,  s.  3.  I 
do  not  conceive,  however,  that  any  new  class  of  retailers  has  been  intro- 
duced by  that  statute  of  the  6  &  7  ^.  4.  I  conceive  that  the  old  class 
remains  the  same  as  under  the  6  Cr.4,  c.  81  ;  that  the  terms  of  the  license 
are  regulated  and  restricted — if  you  will,  by  the  statute;  but  no  new  class 
of  retailers  has  been  introduced.  I  am  quite  willing  to  admit,  with  the 
plaintiff,  that  the  license  mentioned  in  the  6  &  7  FF.  4  is  a  less  beneficial 
license  than  the  one  mentioned  in  the  6  6r.  4,  c.  81 ;  but,  while  I  admit, 
I  am  bound  also  to  say  that  he  must  pay  the  same  amount  of  duty  for  it, 
as  he  paid  for  the  more  beneficial  one  granted  to  him  by  the  6  G,  4, 
c.  81  ;  because  it  appears  to  me,  that  the  higher  rate  of  duty,  mentioned 
in  the  latter  part  of  the  schedule  of  that  Act — I  mean  the  exception — is  to 
be  paid  by  all  grocers  who  say  that  they  are  entitled  to  licenses,  and  that 
is  not  confined  to  grocers  selling  the  quantity  of  spirits  mentioned  iu  the 
schedule. 

The  excise  laws,  as  I  understand  them,  in  Ireland,  have  treated  with 
two  classes  of  traders  with  regard  to  the  spirit  licenses,  viz.,  **  publicans" 
and  "  grocers."  They  are  both  retailers,  it  is  true,  but  the  policy  of  the 
Act  has  been  to  treat  them  as  distinct  classes,  distinguishing  the  grocer 
from  the  publican,  but  not  taking  any  distinction  as  to  the  quantity  which 
either  of  them  may  sell;  and  that,  I  think,  is  the  clear  meaning  of  the 
different  Acts  of  Parliament,  commencing  with  those  referred  to  with  so 
much  precision  by  my  learned  Brother  Richards,  and  ending  with  the 
last  one  now  under  consideration.  The  different  Acts  say  at  one  time, 
that  a  grocer  shall  not  sell  spirits  at  all :  and  at  other  times,  they  say  that 
grocers  may  sell  spirits,  under  certain  restrictions,  not  to  be  consumed  on 
the  premises,  and  not  under  two  quarts  ; — that  is  the  provision  contained 
in  the  58  G.  3,  the  Act  which  was  in  existence  immediately  before  the 
passing  of  the  6  Cr.  4,  c.  81.  I  make  this  observation  as  furnishing,  in  my 
mind,  a  clue  to  what  the  Legislature  intended  by  the  6  Cr.  4,  c.  81  ;  and 
it  appears  to  me,  with  great  respect  for  those  who  entertain  a  differenl 
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opinion,  that  the  schedule  of  the  6  G.  4,  c.  81,  comparing  it  with  the 
enactment,  and  the  different  sections  of  the  Act,  is  to  be  taken  in  the 
excepting  clause,  as  relating  to  grocers  generally,  and  not  to  grocers  of 
toy  particular  description,  or  selling  any  quantity  of  spirits.  I  use  the 
word  "grocer^  for  brevity ;  for  vendors  of  coffee,  tea,  cocoa,  chocolate  or 
pepper,  are  defined  to  be  grocers ;  and  I  would  read  the  schedule  which 
is  thus  worded :  "  Every  retailer  of  spirits  in  Ireland,  being  duly  licensed 
to  trade  in,  vend,  and  sell  coffee,  tea,  cocoa,  chocolate  and  pepper." 
I  would  read  it  thus,  *'  Every  retailer  of  spirits  in  Ireland,  being  a  grocer, 
"shall  be  rated  according  to  the  value  of  his  house,  and  shall  pay  for  the 
"license  which  he  gets  the  sum  mentioned.^  I  come  to  that  conclusion, 
partly  for  the  reasons  which  I  have  stated,  and  partly  from  the  consider- 
ation which  I  have  given  the  provisions,  and  the  meaning,  of  the  Act  of 
Parliament.  It  was  intended  here  to  regulate  the  amount  of  the  sums  to 
be  paid  by  grocers,  and  other  retailers,  and  not,  in  this  part  of  it,  to  define 
the  nature  of  the  licenses,  which  are  defined  by  substantive  and  distinct 
clauses  of  the  Act  of  Parliament ;  and  therefore,  my  understanding  of  it 
is  this:  that  a  grocer  shall  be  liable,  on  getting  a  license,  according  to 
the  terms  of  that  license,  to  the  payment  of  the  duty  mentioned  in  the 
margin  of  that  schedule,  which  duty  is  regulated  according  to  the  value 
of  his  house. 

I  am  perfectly  aware,  that  the  words  of  the  Act  begin  in  the  second 
clause,  <*  Every  person  who  intends  to  become  a  retailer  ;"  for  he  is  not 
a  retailer  of  spirits  within  the  meaning  of  the  Act,  until  he  gets  his 
license.  If  he  has  not  the  character  of  a  grocer,  he  cannot  get  the  license  ; 
he  must  go  first,  and  get  the  magistrate's  approval,  and  then  he  becomes 
entitled  to  his  publican's  license ;  but  every  grocer,  when  he  becomes  a 
retailer  of  spirits,  shall  pay  the  sum  which  is  imposed  on  him  according 
to  the  value  of  his  bouse :  and  he  shall  be  entitled  to  get  his  license  on 
the  payment  of  that  sum ;  and  then  comes  the  4th  section,  which  describes 
again  the  nature  of  the  license  he  is  to  get.  That  4th  section  says,  first, 
"all  persons  who  shall  be  duly  licensed  under  this  Act  to  deal  in,  or  sell, 
coffee,  tea,  cocoa,  chocolate  and  pepper,  shall  be  deemed  grocers."  It 
then  goes  on  to  confer  liberty  on  the  grocer  to  sell  spirits  "  in  any  quan- 
"tity  not  exceeding  two  quarts,  and  to  be  consumed  elsewhere  than  in  the 
"house,  or  on  the  premises  of  such  retailer."  So  that  I  think,  if  atten- 
tion be  paid  to  what  must  have  been  the  intention  of  the  Legislature, 
it  can  hardly  be  supposed,  that  they  meant  to  use  such  loose  terms, 
as  to  make  part  of  the  definition  of  the  persons  who  were  to  get  the 
license,  the  quantity  which  they  are  to  sell.  The  words  are  "  selling 
spirits."  Was  that  immediately  before  getting  the  license,  or  in  what 
other  manner?  It  was  mentioned  here  (with  great  respect  for  those  who 
framed  the  Act^  unnecessarily  ;  because  the  nature  of  the  license  is 
described  in  the  3rd  section  of  the  Act,  and  the  precise  persons  to  get 


H.  T. 1845. 
Eavh.  Cham. 
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Each,  Cham, 


DICKSON 

V, 

PAPE. 


that  license  are  grocers,  not  coupling  them  with  any  other  qualification; 
and  then,  in  the  subsequent  clause,  those  on  whom  the  penalty  is  inflicted 
are  persons  acting  as  grocers,  and  it  uses  the  terms  and  phrase  of  dealing 
in  coffee,  tea,  cocoa,  chocolate  and  pepper ;  namely,  those  which  the  pre- 
ceding  section  has  defined  to  be  "  grocers,"  without  any  other  restrictioo 
whatever. 

That  is  the  view  I  take  of  this  Act  of  Parliament ;  and  then  we  come 
to  the  3rd  section  of  6  &  7  ^.4,  c.  38 ;  and  here  I  must  observe,  that 
the  construction  which  I  put  on  the  6  G.  4,  c.  81,  is,  I  think,  justified 
by  the  words  used  in  the  6  &  7  H^.  4,  c.  38 :  that  clause,  when  it  comes 
to  make  an  alteration  in  the  license,  and,  with  great  respect  I  say  it,  not 
to  introduce  any  new  class  of  persons,  but  to  regulate  the  license  which 
the  grocer  formerly  possessed,  does  not  use  the  words  which  are  coo- 
tended  to  be  part  of  the  definition  ;  but  it  uses  the  words — **  who  shall 
**  be  duly  licensed  under  any  Act  to  sell  coffee,  tea,  &c.,  or  any  persoo 
«  deemed  a  grocer  within  the  meaning  of  the  excise  laws  in  force  in  Ire- 
**  land,  at  or  immediately  before  the  passing  of  this  Act ;"  that  is,  th« 
person  on  whom  the  6  &  7  W,  4  means  to  operate.  "  Grocer  **  is  the 
word  used  in  this  Act,  and  not  a  grocer  limited  as  to  quantity  or  place, 
but  *'  no  grocer  shall  be  entitled  to  take  out  any  license  to  retail  spirits 
'<0D  the  premises,  unless  in  quauties  of  not  less  at  any  one  time  than  one 
*<pint,"  &c.  This  is  not  a  fiscal  Act ;  it  is  an  Act  of  regulation  ;  it  does 
not  make  any  mention  of  the  duty  to  be  paid,  but  it  professes  to  regulate 
the  license  which  the  grocer  previously  had,  or  was  entitled  to  get  in 
future,  by  express  enactment,  and  less  beneficially  (if  you  please)  to  him, 
than  that  which  he  formerly  had  under  the  previous  Act.  It  deals  solely 
with  the  license,  and  it  says,  that  '*  the  grocer  "  shall  not  be  entitled  to 
any  other  license.  It  does  not  say,  affirmatively,  that  **  he  shall  be 
entitled  to  that  license;"  but  it  says,  he  shall  not  be  entitled  to  any  other 
license.  Must  not  that  refer  to  an  Act  of  Parliament  which  entitled  him 
to  some  other  license?  And  this  action  could  not  be  maintained  on  this 
clause  alone,  without  recurring  to  the  6  6r.  4,  c.  81  ;  and  it.  is  only  by 
taking  the  two  Acts  together  that  the  plaintiff's  title  to  maintain  this 
action  can  be  sustained. 

Then,  if  we  lake  the  two  Acts  together-' — the  grocer,  by  the  6  G,  4, 
c.  81,  is  entitled  to  a  license  of  a  certain  kind  on  paying  duty.  The  plain* 
tiff  himself  says  : — **  By  virtue  of  that  Act  I  am  entitled  to  that  license ; 
but  I  am  entitled  to  that  license  modified  by  the  6  &  7  IV.  4,  c.  38,  s.  3.*' 
He  rests  his  claim  on  the  provisions  of  the  6  G.  4,  by  which  alone,  and 
affirmatively,  the  right  to  a  license  is  given  to  him  ;  but  he  adopts  the 
negative  words  of  the  6  &  7  IV,  4,  which  says  he  shall  not  have  a  license 
unless  that  described  in  the  latter  statute ;  he  avails  himself  of  that,  and 
comes  into  Court,  demanding  that  which  he  could  not  have  unless  as  a 
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grocer  retailing  spirits,  under  the  second  clause  of  the  schedule  of  the 
6  G^.  4,  c.  81,  and  the  6rst  section  of  that  Act. 

It  has,  I  think,  been  fairly  put  by  one  of  my  learned  Brethren,  that 
this  section  may  be  read  as  a  proviso,  introduced  into  the  statute  of 
6  G^.  4,  c.  81  ;  and  then  I  would  read  it  thus : — *'  Every  grocer  shall  be 
"entitled  to  a  license  to  sell  spirits  in  quantities  not  exceeding  two 
"qaarts,  until  the  year  1836;  and  from  and  after  1836,  he  shall  be 
*'  licensed  to  sell  spirits  in  quantities  of  not  less  than  one  pint,  and  accord- 
*'ing  to  the  other  restrictions  mentioned  in  the  6  &  7  ^.  4,  c.  38,  s.  3 ; 
"and  the  duty  is  payable  by  him  on  getting  the  license  to  which  he  is 
"entitled."  He  gets  that  license  for  ten  years  in  one  certain  form,  and 
subsequently  in  another  form  ;  but  he  gets  it  subject  to  the  payment  of 
the  duty,  in  which  no  alteration  has  been  made.  That  appears  to  me  to 
be  the  construction  which  might  be  put  on  these  two  Acts  of  Parliament. 
I  think  it  impossible  to  say  that  one  is  not  an  amendment  of  the  other, 
or  that  the  intention  of  the  Legislature  was  to  do  more  than  alter  the 
form  of  the  license,  and  the  matters  to  be  done  by  the  grocer.  That  the 
Legislature  did  not,  by  this  Act,  alter  the  fiscal  duties,  is  not  to  deter- 
mine the  question ;  for  although  the  Legislature  does  not  intend  altering 
the  duties,  yet  they  have  so  bungled  the  matter — they  have  legislated  in 
such  a  way,  that  tense  or  meaning  cannot  be  extracted  from  their  Acts 
in  this  respect;  and  although  they  did  not  intend  to  affect  the  duties 
payable  by  the  Queen's  subjects,  yet  they  have  legislated  in  such  a  loose 
manner,  that  I  do  not  in  the  least  wonder  at  the  confusion  which  has 
arisen  here.  It  is  true,  they  intended  to  regulate  trade,  and  the  manner 
in  which  trade  should  be  conducted ;  and  not  in  any  manner  to  interfere 
with  (as  it  appears  to  me)  the  duty  already  imposed  by  a  former  statute; 
and  we  ought  not  to  attribute  such  an  intention  to  them  unless  we  are 
coerced,  if  sense  and  consistency  can  be  given  to  their  enactments.  We 
ought  to  investigate  every  part  of  these  statutes,  in  order  to  see  how  far 
tbey  can  exist  together,  and  not  to  attribute  to  the  Legislature  a  meaning 
which  they  could  not  possibly  have  intended,  thereby  doing  an  act 
afiectiog  the  rights  of  the  Crown,  contrary  to  their  intention. 

I  was  much  struck  by  an  observation  made  by  one  of  my  learned 
Brethren,  with  regard  to  the  operation  of  the  3  &  4  W,  4,  c.  68.  That 
Act  regulated  the  trade  of  the  publican  in  a  manner  which  is  very  detri* 
mental,  in  a  pecuniary  point  of  view,  to  the  parties ;  and  yet  it  is  not 
pretended  that  the  Act  of  Parliament  repealed  the  duty  payable  on  their 
licenses ;  and  has  not  the  same  been  done  substantially  in  the  same  way 
here  ?  The  Legislature  has  introduced,  where  perhaps  it  ought  not  to 
have  so  done,  as  part  of  the  description  of  the  person  who  is  to  have  the 
license,  the  duties  to  be  performed  by  him  on  getting  the  license.  It  is 
not  a  correct  way  of  legislating ;  but  yet  it  has  done  so  ;  and  by  an 
awkward  phrase,  has  given  rise  to  the  position,  that  it  formed  part  of  the 
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H.  T.  1845.  description  of  the  person  applying  for  the  license.  If,  instead  of  doing 
Ea^cA.Cham,  g^^  ^^gy  f^^d  left  it  in  the  4th  section  of  the  6  Cr.  4,  c.  81,  the  difficnily 
in  the  present  case  would  not  have  arisen.  But,  to  my  mind — awkward 
and  clumsy  as  the  legislation  here  is — it  appears  they  have  done  no  more 
than  describe  the  nature  of  the  license,  and  the  duties  to  be  performed 
by  the  person  taking  it,  leaving  the  duty  payable  on  that  license  un- 
touched. 

These  are  the  views  which  ought,  in  my  opinion,  to  be  taken  of  the 
case.  I  cannot  say  that  I  entertain  doubts  on  the  subject ;  but  I  think 
there  are  difficulties.  Doubts  of  my  own  judgment  I  must  have,  as  so 
many  of  my  Brethren  have  differed  from  me ;  but  nevertheless,  I  cannot 
say  that  I  view  the  case  with  doubt. 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  judgment  of  the 
Court  of  Exchequer  ought  to  be  affirmed. 

Brady,  C.  B. 

This  is  an  action  brought  by  the  plaintiff  Dickson  against  the  defend- 
ant George  Pape,  who  is  the  collector  of  excise  for  the  Dublin  district, 
to  recover  back  from  him  a  sum  of  money,  which  the  plaintiff  alleges  be 
paid  to  him  in  his  (the  plaintiff^s)  own  wrong  and  on  compulsion.  That 
being  entitled  by  law  to  demand  at  his  hands  the  license  set  out  in  the 
special  verdict,  which  license  he  was  entitled  to  have  on  certain  terms, 
but  which  he  was  compelled  to  take- on  higher  terms  than  those  war- 
ranted by  law,  he  is  by  this  form  of  action  to  get  back  the  excess. 
His  right  to  get  that  license  has  been  conceded.  The  acts  of  the  parties 
here  appear  to  me  to  recognise  that  right ;  for  the  defendant  himself 
made  no  objection  to  the  plaintiff's  demand,  but  that  he  was  to  have  for 
it  a  certain  sum  of  money,  and  he  agreed  to  grant  it  on  receiving  that 
sum  of  money.  Thus  he  conceded  his  title  to  the  plaintiff,  and  therefore, 
the  question  here,  is  not  the  title  to  get  that  license,  but  the  terms  on 
which  it  is  to  be  had. 

The  established  principles  of  the  law,  and  the  constitution  of  this 
country,  are,  that  trade  is  absolutely  free  ;  that  it  is  the  right  and  title  of 
every  member  of  the  community  to  embark  in  any  trade  or  business  he 
may  think  fit,  and  carry  it  on  as  he  likes,  provided  he  do  no  injury  to 
the  community  by  so  doing ;  and  it  rests  with  those  who  wish  to  em- 
barrass him  with  conditions  and  restrictions,  to  establish  both  ;  and  the 
Legislature  here,  whose  power  to  impose  duty  and  restrictions  on  the 
subject  is  unquestioned,  has,  in  dealing  with  the  fiscal  duties  contem- 
plated by  this  Act,  declared  that  grocers  were  to  be  marked  out  by  a 
certain  license,  granted  for  that  purpose  ;  and  the  moment  that  license 
is  defined,  the  trader's  right  and  title  to  that  license  is  unquestioned.  He 
had  a  perfect  right  to  carry  on  his  trade  without  it ;  and  therefore  it  is, 
in  my  mind,  a  mistake  to  suppose  that  these  Acts  require  words  decltring 
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the  party  entitled  to  the  license  he  seeks.     It  is  the  duty  of  the  Legis-    H.  T.  1 645. 

lalure,  when  they  impose  licenses,  to  de6ne  them;  and  when  the  license     -ErcA* Cham, 

is  defined,  the  right  of  the  party  applying  for  it,  the  right  of  the  party 

who  is  willing  to  comply  with  the  terms  of  it,  and  to  become  subject  to 

its  conditions,  cannot  be  questioned ;  and  the  officer  whose  duty  it  is  to 

grant  that  license  has  no  discretion  given  him,  but  he  is  bound  to  give 

the  license  to  the  party  who  applies  for  it,  and  who  has  a  title  to  get  it. 

The  expressions  are  coequal.     There  can  be  no  conditions  given  to  one 

party  to  grant,  that  do  not  imply  a  title  on  the  other  to  receive.     The 

party  applying  had  as  clear  a  title  to  get  his  license,  as  he  had  before  the 

Act  passed,  and  to  carry  on  his  trade  free  as  air ;  and  therefore,  it  appears 

to  me,  as  I  have  already  observed,  that  it  is  a  mistake  to  suppose  that  it 

is  on  the  words  of  the  enactment  that  his  title  rests.     It  rests  on  no 

such  thing ;  the  party  applying  for  a  license  is  a  person  who  is  by  law 

prohibited  from  carrying  on  a  certain  trade,  except  under  a  particular 

license.     That  license  is  deOned ;  and  his  title  rests  then  on  his  being 

the  person  who  may  trade  under  that  license,  for  which  he  applies,  that 

he  may  so  trade ;  and  if  there  is  no  discretionary  power  vested  in  the 

person  whose  duty  it  is  to  grant  that  license,  the  party  is  entitled  to  get 

it,  and  it  cannot,  and  ought  not  to  be,  withheld  from  him.    With  respect  to 

pablicans'  licenses,  there  is  a  discretionary  power  vested,  not  in  the 

oflScers  of  excise,  but  in  certain  other  persons,  viz.,  the  magistrates ;  and 

the  excise  officers  have  not,  that  I  am  aware,  any  discretionary  power  to 

grant  or  withhold  those  licenses,  upon  proper  application  being  made  for 

them,  all  the  necessary  requisites  having  previously  been  performed,  of 

which  the  magistrates  are  the  judges,  the  officers  having,  as  I  have  said, 

DO  control. 

Well  then,  the  statute  of  the  6  6.  4,  c.  81,  embodies  the  common  law 
of  the  land  on  this  subject ;  because  it  provides,  that  *<  Every  excise 
"  license  which  is  authorised  or  required  to  be  taken  out  by  this  Act,  as 
"shall  be  granted,  &c. ;  and  every  collector  or  other  person  having 
'*  charge  of  the  collection,  and  supervisor,  as  aforesaid,  is,  and  are  hereby 
"  respectively  authorised  and  required,  to  grant  and  deliver  every  such 
*' license  to  the  person  or  persons  who  shall  apply  for,  and  be  legally 
"  entitled  to  receive  the  same  forthwith,  on  the  payment  of  the  duty 
**  imposed,  free  of  all  poundage,  fee,  gratuity,  or  any  other  payment 
"whatsoever"  (6  G.  4,  c.  81,  s.  6).  Now  the  6  &  7  W.  4,  c.  38,  has 
declared  most  clearly  that  a  person  deemed  a  grocer  <<  is  entitled  to  get 
"  a  license  to  retail  spirits  on  his  premises  in  quantities  of  not  less  at  any 
"  one  time  than  one  pint ;"  but  in  granting  him  that  liberty,  it  was 
thought  proper  to  restrict  him,  so  as  that  he  is  not  allowed  to  sell  any 
spirits  for  consumption  on  his  premises ;  and  being  so  entitled  to  this 
license,  the  collector  of  excise  is  bound  to  give  it  to  him  on  the  payment 
of  the  duty,  and  he  cannot  withhold  it  from  him,  the  common  principles 
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of  the  law  entitling  the  grocer  to  get  it ;  and  there  is  no  authority  Tested 
in  the  collector,  or  any  other  person,  warranting  a  refusal,  or  a  withhold- 
ing of  it.  Therefore,  instead  of  the  grocer  going  back  to  the  6th  of 
G.  4,  c.  81,  to  show  his  title  to  the  license  which  he  claims  (as  mj 
Brother  Lefroy  argued),  it  is  the  Crown  must  go  back  to  that  Act,  Id 
order  to  establish  their  title  to  the  terms  they  insist  on  being  complied 
with  before  they  give  him  the  license.  The  collector  is  bound  to  gife 
him  the  license  he  demands,  on  the  terms  of  paying  the  duty  imposed  on 
it,  and  therefore  it  is  for  the  Crown  to  make  out  their  right  to  that 
which  they  demand.  They  insist,  that  there  is  money  payable  to 
them,  and  it  is  not  for  the  grocer  to  go  back  to  that  Act,  to  fouDd 
a  title  on  it,  that  title  being  recognised  by  the  Act  which  defines 
his  license,  and  under  which  he  applies;  but  it  is  for  the  Crovn 
to  go  back  to  that  Act,  and  establish  their  right  under  it,  if  they  can,  to 
that  which  they  demand.  That  I  take  to  be  an  answer  to  some  of  my 
learned  Brethren,  who  have  advanced  that  argument  in  pronouncing  their 
opinions  on  this  case.  Well  then,  the  collector  being  obliged  to  go  back 
to  the  6  G^.  4,  c.  81,  in  order  to  establish  his  right  to  the  duty  which  he 
demands ;  and  that  he  must  go  back  to  it  is  beyond  any  doubt  whatever, 
because  this  Act  of  6  &  7  FF.  4,  c.  38,  does  not  give  him  one  farthing ;  for 
if  this  Act  had  repealed  the  other,  the  plaintiff  here  would  be  entitled 
to  get  the  license  which  he  claims,  without  paying  one  sixpence.  It  con* 
sequently  rests  with  the  collector,  to  show  what  amount  of  duty  he  is  to 
receive  for  the  license  which  he  is  required  to  grant ;  and  in  order  to  do 
that,  he  must^  as  I  have  already  observed,  go  back  to  that  Act,  which,  as  he 
alleges,  imposes  the  duty,  which  he  insists  it  is  his  right  to  demand.  I 
will,  therefore,  go  back  to  the  6  6r.  4,  c.  81  ;  and  here,  I  must  obierre, 
that  it  does  occur  to  me  that  there  is  a  misconception,  or  a  misapplication 
of  the  terms  of  thid  Act,  on  which  the  decisions  of  some  of  my  letmed 
Brethren  have  been  founded.  By  the  6  G.  4»  c.  81,  there  were  several 
regulations,  with  respect  to  grocers,  enacted  ;  and  as  pointed  out  by  my 
learned  Brother  Richards,  they  were  prohibited  from  dealing  with  ^trits 
until  the  68  Cr.  3 ;  and  if  this  Act  had  done  no  more  than  repeal  the 
provisions — the  prohibiting  provisions  of  that  Act-^he  would  be  entitled 
to  take  out  a  license  to  retail  spirits,  not  to  be  consumed  on  the  prembes; 
and  so  the  matter  stood  until  the  passing  of  the  6  &  4,  c.  81.  Now,  it 
has  been  said,  that  the  6  6r.  4,  c.  81,  contemplated  only  two  classes  of 
spirit  dealers.  In  my  mind,  that  is  a  mistake ;  for  under  the  bead  of 
"  Every  retailer  of  spirits,'^  it  not  only  comprehends  those  who  sell  spirits 
as  a  grocer,  but  all  classes  of  retailers.  A  grocer  in  England  takes  oot  a 
spirit  license,  but  he  cannot  sell  one  drop  to  be  consumed  on  his  premises, 
unless  he  has  a  retail  beer  license;  and  therefore,  when  the  6  (r .  4 
imposes  a  duty  on  **  Every  retailer  of  spirits,"  it  is  quite  a  misapplicstion 
of  its  terms  to  say  that  they  are  alluding  to  publicans ;  they  allude  to  every 
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person  who  retails  spirits  ;  and  if  the  6  G.  4,  c.  81,  had  stopped  there  in  H.  T.  1845. 
the  schedule,  and  had  contained  the  4th  section,  a  grocer  would  get  his  -^ajM^CJoai. 
license,  paying  the  same  duty  as  is  imposed  on  "  Every  retailer  of  spirits  ;'* 
and  if  it  was  worth  any  one's  while  to  carry  on  the  trade  of  a  retailer  of 
spirits,  without  the  power  of  allowing  it  to  be  consumed  on  the  premises, 
he  could  get  a  grocer's  license  for  lis.  6d^.  Therefore,  the  words, 
"  Every  retailer  of  spirits,"  are  not  pointed  at  publicans  solely  and  alone, 
nor  is  it  compulsory  on  the  person  mentioned  here,  to  take  out  either  the 
publican's,  or  grocer's  license ;  and  it  is  a  mistake  to  suppose  that  he  was 
bound  to  do  so :  because  there  are  three  licenses,  to  any  one  of  which 
he  is  entitled,  on  performing  the  necessary  requisites — the  publicans' 
licenses  pointed  at  by  the  1 3th  and  1 4th  sections ;  and  the  grocer's  license 
is  another.  But  beside  these  two,  there  is  the  man  who  is  neither  pub- 
lican nor  grocer,  and  what  is  to  prevent  him  from  carrying  on  the  trade 
mentioned  here  ?  There  is  no  provision  against  his  doing  so,  that  I  have 
seen  or  heard  of. 

Well,  the  6  6r.  4,  c.  81,  imposes  duties  on  particular  licenses;  and 
now,  let  us  see,  what  are  the  licenses  upon  which  those  duties  are 
imposed  ?  and  in  considering  this  part  of  the  question,  I  must  say,  that 
I  cannot  read  these  words,  "  other  persons,"  as  applicable  to  grocers— 
on  the  contrary,  I  read  them,  as  having  reference  to  retailers,  as  apply- 
ing to  publicans.  Then  again,  what  is  the  meaning  of  the  exception, 
''Every  retailer  of  spirits  hereinafter  mentioned?"  It  means,  the 
excepted  persons  who  retail  spirits  in  Ireland,  in  quantities  not  exceeding 
two  quarts  at  any  one  time ;  and  not  a  grocer  by  virtue  of  his  position  as 
a  grocer,  "  who  shall  be  duly  licensed  to  trade  in,  sell  and  vend  coffee, 
tea,  cocoa,  chocolate  and  pepper."  If  the  Act  stopped  there,  it  would 
require  this  license  as  a  qualiBcation,  or  as  a  condition  annexed  to  his 
obtaining  the  spirit  retailer's  license:  but  I  cannot  consider  it  in  that 
point  of  view,  when  I  look  to  the  4th  section,  because  it  runs  thus,  "  That 
all  persons  who  shall  be  duly  licensed,"  &c.,  shall  be  deemed  grocers,  and 
shall  be  entitled  to  take  out  the  license  hereinbefore  mentioned,  to  retail 
spirits  in  quantities  not  exceeding  at  any  one  time  two  quarts.  That  is 
the  thing  described — that  is  the  definition  of  the  words  in  the  schedule, 
plainly  showing  that  the  license  is  not  confined  exclusively  to  a  grocer, 
qua  grocer,  but  to  this  class  of  dealers,  that  is  to  say,  **  Every  retailer  of 
"spirits  in  Ireland,  not  selling  at  any  one  time  more  than  two  quarts  of 
"spirits."  Then  the  question  comes  round  to  this;  does  the  plaintiff 
here  claim  that  license  ?  He  does  not ;  and  for  the  best  possible  reasons, 
viz.,  that  he  cannot  get  it ;  and  if  he  did  get  it,  it  would  be  null  and  void. 
But  he  claims  what  the  law  gives  him  ;  and  unless  there  is  a  special  duty 
attached  by  law  to  the  license  which  he  demands,  I  cannot  see  what 
right  the  defendant  has  to  demand  from  him  this  excess  of  duty. 

The  26th  section  has  been  alluded  to,  but  I  find  nothing  at  all  in  that 
section  about  the  license.    That  section  is  conversant  about  the  penalties 
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only  ;  and  if  a  trader  violated  the  law,  I  do  say  that  the  penalty  given  by 
that  section  could  be  enforced.  I  am  familiar  enough  with  excise  infor- 
mations ;  and  an  information  on  this  subject  would  be  a  very  short  thiog 
indeed,  viz.,  "  that  Mr.  Dickson,  being  duly  licensed  as  a  grocer,  licensed 
*<  to  deal  in  and  sell  cofiee,  tea,  &c.,  and  being  deemed  a  grocer,  &c 
<*did  sell  spirits  without  the  license  in  that  behalf  required."  That 
would  be  a  short  information  indeed  ;  and  I  do  not  see  any  difficulty  in 
applying  that  section  to  grocers  taking  out  a  license  under  this  new  Act. 
But  if  the  Crown  says,  "  we  cannot  get  a  penalty,"  my  reply  would  be,  I 
cannot  assist  you  ;  you  must  amend  the  Act.  I,  for  one,  however,  can- 
not see  where  the  difficulty  exists,  in  applying  that  section  to  grocers 
licensed  under  this  Act,  as  well  as  to  grocers  licensed  under  the  former 
Act  of  the  6  G.  4,  c.  81. 

With  respect  to  putting  additional  restrictions  on  the  licensed  partj, 
and  that  in  consequence  the  party  is  to  get  his  license  for  nothing,  it  does 
occur  to  me,  that  it  is  a  position  that  cannot  be  sustained,  particularlj 
looking  at  the  case  of  The  Attorney- General  v.  Lockwood(a).  On  the 
whole,  I  confess  that  my  mind  has  not  gone  with  Baron  Richards.  My 
opinion  is,  that  the  plaintiff  here,  by  the  language  of  the  6  &  7  W.i, 
c.  38,  and  the  common  law  of  the  land,  applicable  to  that,  is  entitled  to 
his  license  on  paying  a  duty  for  it.  What  that  duty  is,  it  lies  on  the 
Crown  to  show ;  and  to  do  that,  they  must  go  back  to  the  6  Cr.  4,  c.  81, 
where  there  is  nothing  to  warrant  them  in  demanding  or  receiving  more 
than  the  retailer's  duty.  My  opinion,  therefore,  is,  that  the  judgment 
of  the  Court  of  Exchequer  ought  to  be  reversed. 


DOHERTY,  C.  J. 

I  think  the  judgment  of  the  Court  below  ought  to  be  reversed ;  and  I 
come  to  this  conclusion,  not  from  being  able  to  pronounce  that,  in  my 
opinion,  that  Court  was  mistaken  in  its  interpretation  of  the  statutes,  bat 
simply  on  this  ground,  that  after  an  anxious  and  diligent  consideration  of 
these  statutes,  I  find  the  language  so  obscure,  and  the  meaning  so  doubt- 
ful, that  I  cannot  say  with  any  degree  of  certainty  which  it  is,  the 
higher  or  the  lower  rate  of  duty,  that  the  Legislature  intended  to 
impose. 

It  is  a  settled  rule  of  law,  that  every  charge  upon  the  subject  must  be 
imposed  by  clear  and  unambiguous  language.  Acts  of  Parliament  which 
impose  a  tax  on  the  public  will  be  critically  construed  with  reference  to 
the  particular  language  in  which  they  are  expressed ;  and  when  (here  is 
any  ambiguity  discovered  in  them,  the  construction  must  be  in  fsFoar  of 
the  public  ;  because  it  is  a  general  rule,  that  when  the  public  are  to  be 
charged  with  a  burden,  the  intention  of  the  Legislature  to  impose  that 
burden  must  be  explicitly  and  distinctly  shown. 

(a)  9M.&  W.390. 
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Now,  cao  it  be  asserted  that  by  these  two  statements  there  is  a  clear,  H.  T.  1846. 
explicit,  and  distinct  announcement,  which  it  is,  the  higher  or  the  lower  ^xch.Chatn, 
duty,  that  is  to  be  imposed  ?  Were  I  at  liberty  to  conjecture  on  the 
subject,  I  should  concur  with  the  majority  of  the  Court  of  Exchequer, 
10  thinking  that  it  was  the  intention  to  impose  the  higher  duty  ;  but  I  feel 
that  where  clauses  imposing  duties  are  so  ambiguously  and  so  obscurely 
worded,  the  safer  course  is  to  give  an  interpretation  in  favour  of  the  sub- 
ject;  and  for  this  short  and  simple  reason  (assigned  by  Mr.  Justice 
Heath  in  a  somewhat  similar  case),  'Mhat  the  Legislature  is  always  at 
"  hand  to  explain  its  own  meaning,  and  to  express  more  clearly  what  has 
*<  been  obscurely  expressed." 

Now  I  fully  admit  that  the  Legislature  is  not  to  be  called  on  to  inter- 
pose in  every  case  of  a  merely  suggested  diflSculty,  or  doubt,  on  the  part  of 
an  individual.  It  has  been  truly  observed,  **  that  it  would  be  quite  vision- 
*'  ary  to  expect  in  any  code  of  statute  law,  such  precision  of  thought,  and 
**  such  perspicuity  of  language,  as  to  preclude  all  uncertainty  as  to  the 
*^  meaning."  I  am  aware  that  various  and  discordant  readings  of  statutes 
will  arise  In  progress  of  time ;  and  I  am  but  too  conscious  that  this  may 
arise  as  often  from  want  of  skill  and  talent  in  those  who  construe,  as 
in  those  who  make,  the  laws ;  and  therefore,  in  any  case  in  which  a 
difficulty  and  doubt  occurred  to  my  own  mind  alone,  I  should  be  slow  to 
suggest  the  necessity  for  legislative  interference.  But  when,  in  this 
case,  the  doubts  which  have  occurred  to,  and  perplexed  me,  are 
strengthened  by  finding  that  there  was  a  difference  of  opinion  among 
the  members  of  the  Court  below,— that  after  full  argument  and  mature 
consideration,  up  to  this  morning,  five  members  of  this  Court  were  of 
opinion  that  it  was  the  higher,  while  the  remaining  five  were  inclined 
to  think  that  it  is  the  lower,  duty  which  is  payable,  it  can  hardly  be 
asserted,  that  the  language  which  gives  rise  to  such  a  difference  of 
opinion  among  the  Judges  (habituated  as  they  are  to  the  consideration 
of  such  subjects)  is  clear  and  unambiguous,  as  it  ought  to  be ;  and  if  it 
be  not  the  lower  duty  which  is  payable,  but  if  the  subject  is  to  be 
charged  with  the  higher  duty,  it  is,  in  my  opinion,  a  fit  case  for  the 
Legislature  to  explain  its  own  meaning,  and  to  express  more  clearly 
what  has,  it  is  obvious,  been  obscurely  expressed.  I  am,  therefore,  of 
opinion,  that  the  judgment  of  the  Court  below  should  be  reversed. 

Pennefather,  C.  J. 

The  question  to  be  decided  is  shortly  this, — whether  the  plaintiff,  on 
taking  out  the  license  in  question,  is  bound  to  pay  the  sum  of 
£12.  28*  6d.,  or  the  smaller  sum  of  £8.  16s.  6d  ?  I  do  not  go  into 
the  facts  of  the  case,  as  they  have  been  fully  laid  before  the  Court 
already.  It  lies  on  the  defendant,  who  represents  the  Crown,  and 
claims  the  larger  duty,  to  establish  his  right  to  it.     If  the  right  to  the 
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H.  T.  1845.    thing  claimed  be  not  clear,  or  be  uncertain,  that  ia  sufficient  (o  induce 
Exch.Cham,     {[^^  Court  not  to  grant  it ;  and  if  it  be  the  intention  of  the  LegisUtare, 
DICKSON      nevertheless,  that  the  larger  duty  should  be  payable,  the  Act  should  be 
^_  explained  and  amended.     In  Proctor  v.  Mainwaring  (3  B.  &  A.  146), 

Abbott,  C.  J.,  in  giving  judgment,  says — "  This  being  a  penal  clause 
<<  in  this  Act  of  Parliament,  must  not  be  extended  by  construction ;  and 
*<  though  there  may  be  cases  falling  within  the  mischief  intended  to 
'<  be  prevented  by  the  Legislature,  yet  if  they  have  not  used  proper 
«  words,  so  as  to  include  them  within  the  prohibition,  it  is  not  com- 
*<  potent  for  the  Court  to  extend  the  Act  of  Parliament  to  them  by  con- 
«*  struction ;"  and  in  Henderson  v.  Sherborne  (2  M.  &  W.  236),  Lord 
Abinger,  speaking  of  this  passage,  says — '<  The  principle  extracted  from 
**  Lord  Tenterden,  <  that  a  penal  law  ought  to  be  construed  strictly, 
'*  *  is  not  only  a  sound  one,  but  the  only  one  consistent  with  our  free 
**  *  institutions.' "  The  same  principles  are  also  recognised  in  the  AUor* 
ney- General  v.  Lockwood  (9  M.  &  W.  390)  ;  and  therefore,  the  Crown  is 
not  to  have  the  greater  duty  unless  clearly  entitled  to  it. 

The  6th  6r.  4,  c.  81,  and  the  schedule  annexed,  with  the  4th  sec* 
tion,  would  give  the  larger  duty,  £12.  2s.  6d.,  on  a  license  enabling 
the  party  to  sell  by  retail  in  quantities  not  exceeding  two  quarts  at  a 
time,  with  certain  other  restrictions;  but  the  6  &  7  W.  4,  c.  38,  s.  3, 
provides,  that  after  the  passing  of  that  Act,  no  person  in  Ireland,  who 
shall  be  duly  licensed  under  any  Act,  to  deal  in  coffee,  &c«,  shall  be 
entitled  to  take  out  any  license  to  retail  spirits  in  the  house,  or  oo  the 
premises,  in  quantities  less  than  a  pint,  &c. ;  and  any  license  to  be 
granted  to  retail  spirits  in  any  other  manner,  to  any  such  grocer,  or  per- 
so  licensed  as  aforesaid,  shall  be  absolutely  null  and  void.  . 

Now,  it  is  said,  that  a  license  containing  the  mtntintim,  is  not  the  same 
license  as  that  mentioned  in  6  G»  4,  which  contained  the  masimumt 
which  such  retailer  could  sell,  and  may  not  be,  and  probably  was  oot, 
so  bene6cial  for  the  retailer,  yet  that  it  was  not  intended  to  alter  the 
duty,  but  only  to  introduce  certain  regulations  in  the  retail  spirit  trade 
carried  on  by  grocers.  But  is  this  so  very  clear  ?  I  certainly  cannot 
feel  it  to  be  so,  considering  that  the  6  &  7  fFI  4,  is  not  a  fiscal  Act. 
For  that  reason,  without  going  further,  I  consider  that  the  Crown  has 
not  succeeded  in  its  title  to  the  £12.  2s.  6d. ;  and  therefore,  that  the 
judgment  of  the  Court  below  ought  to  be  reversed,  as  complained  of, 
with  moderate  costs. 

Judgment  reversed.* 

•  Burton,  J.,  and  Crampton,  J.,  were  absent. 
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EDMOND  CONWAY  and  PATRICK  LYNCH,  in  Error, 

V. 

THE    QUEEN.* 

(QueerCs  Bench,) 


Jan.  13,23. 
May  2. 


at  the  bar  for  trial  upon  the  issues  so  previously  joined  , 
upon  the  prisoners  pleaded  severally  two  pleatf. 


Error. — This  case  came  before  the  Court  upon  a  writ  of  error  from  the  A  Jarjr 

Assize  Court   of  the  county  of  Limerick.      The  record  set  forth  an  the^^triai^af 

indictment  for  murder,  found  at  the  Spring  Assizes  of  the  year  1 843  persons  indict- 

against  Edmond  Conway  and  Patrick  Lynch  ;  that  they  were  arraigned  tal  oflFcnoe^ " 

at  the  same  Assizes,  and  severally  pleaded  not  guilty :  that  issues  were  ^^'^"^    ^^ 

joined  by  the  Crown  upon  those  pleas,  and  a  Jury  called  to  try  the  dosed    for   a 

same;  that  the  Jury  accordingly  came,  but  that  the  issues  remained  time* to'^onsi- 

untned  at  those  Assizes,  and  the  prisoners  were  remanded  for  trial  at  the  ^^r  their  Ter- 

then  next  ensuing  Assizes  ;  thai  subsequently — namely,  at  the  Summer  into'Coart  and 

Assizes  of  1843  for  the  county  of  Limerick — the  prisoners  were  placed  at  [?**  j*^^   J** 

the  bar  before  the  presiding  Judges ;  that  a  Jury  was  called  and  .came  there  was   no 

(and  as  before),   that   the   issues  so  knit  remained   untried   at   those  [Ifeir  ^^  *^^ 

Assizes,  and  the  prisoners  were  again  remanded  for  trial  at  the  next   who  thereupon 

.     .  discharged 

ensuing  Assizes.  them    without 

The  record  then  set  forth  the  proceedings  at  the  third  Assizes,  viz.,    consent  and 

,  without  objeo- 

the  Spring  Assizes  of  the  year  1844  ;  that  the  prisoners  were  again  placed    tiononthepart 

and  that  there-    °L'^^P7?v°: 
era,  or  of  the 

Crown,    and 
The  first  plea  put  in  by  Edmond  Conway  was  as  follows  : —  fltal?ty  having 

••  And  thereupon  the  said  Edmond  Conway  being  broueht,  &c.,  saith,    occurred,  and 

..   ,     ,      .       ^  ,  ^      .  6   -^        >  »    remanded    the 

'*  that  our  said  Lady  the  Queen   ought  not  further  to  prosecute  the    prisoners.  The 

**  above-mentioned  indictment  against  him  the   said  Edmond  Conway,    fnlf°^"in  \^, 

**  because  he  says,  that  heretofore,  to  wit,  on  the  2nd  of  March  1843,  at    dieted  at  the 

*^  Limerick,  in  the  county  of  Limerick  aforesaid,  at  an  Assizes  then  and    gizes^'fo^    the 

'•there  holden,  in  and  for  the  said  county  of  Limerick,  before  the  Right    ^*"f   ofence, 

,  put  in  pleas  m 

"  Honorable    Nicholas    Ball,    one  of  the   Justices    of,    &c.,    and    the    the  nature  of 

«  Honorable  Joseph  Devonsher  Jackson,  one  of,  &c.,  being  then  and    P^J*  ^^f"" 

'*  there  the  Justices  duly  assigned  to  hold  the  Assizes  in  and  for  the  said    nuance.     The 

"  county  of  Limerick,  the  Jury  of  the  Jurors  whereof  mention  is  within    and'Se^priso- 

•*  made,  being  then  and  there  called,  and  then  and  there  come,  and  there-    °®"  demurred 

to  the  rephca- 
"upon  (Jury  named),  twelve  of  the  Jurors  last  aforesaid,  were  then  and    tion;  Heldf 

"  there  duly  called,  and  did  then  and  there  answer  to  their  names  respec-    murrer  should 

have   been 
allowed,  and  that  the  Judge  had  no  discretion  to  discharge  the  Jury  unless  a  case  of 
evident  necessity  had  existed. 

Held  also— That  if  such  necefisity  existed,  an  entry  of  the  facts  establishing  such 
necessity  should  have  been  made  on  the  record.    (Crampton,  J.,  dissentiente). 

*  This  case  is  printed  out  of  the  usual  order,  owing  to  its  great  importance. 


Digitized  by 


Google 


150 


CASES  AT  LAW. 


H.  T.  1845. 
Queen*sBencA, 


**  tively,  and  were  then  and  there  duly  sworn  and  empanelled  to  try  the 
'*  issue  above  knit  between  our  Sovereign  Lady  the  Queen,  and  the  said 
**  Edmond  Conway ;  and  the  Jurors  so  sworn  and  empanelled  were  tbeo 
"and  there  duly  charged  with  the  said  Edmond  Conway,  who  was  then 
**  and  there  duly  given  in  charge  to  the  said  last-mentioned  Jurors  so 
"  sworn  and  empanelled  as  last  aforesaid ;  and  the  said  Stephen  Seed,  Clerk 
<*  of  the  Crown,  &c.,  did  then  and  there  produce  divers,  to  wit,  ten  wit- 
**  nessesfor  and  on  behalf  of  our  said  Lady  the  Queen,  who  were  then  and 
**  there  duly  sworn,  and  who  then  and  there  gave  evidence  to  the  said  Court, 
"  and  to  the  said  Jury  so  sworn  and  empanelled,  and  charged  with  the 
"  said  Edmond  Conway,  touching  the  said  supposed  felony  and  murder 
<*  aforesaid ;  and  the  said  Edmond  Conway  further  says,  that  the  said 
"  Jurors  so  sworn  and  empanelled  as  last  aforesaid,  were  then  and  there, 
"  and  after  they  were  so  charged  with  the  said  Edmond  Conway,  as  last 
<*  aforesaid,  discharged  of  him  the  said  Edmond  Conway,  not  by  reason 
"  of  any  fatality  or  misconduct,  or  request  of  him,  the  said  Edmond 
**  Conway,  or  for  or  by  reason  of  any  fatality  of  them,  the  said  Jurors  so 
**  sworn  and  empanelled,  as  aforesaid,  or  of  any  of  them  ;  or  for  or  by 
«( reason  of  any  accident  to  or  in6rmity,  or  illness  of  them  the  said  Jurors 
<<  so  sworn  and  empanelled  as  last  aforesaid,  or  of  any  of  them ;  or  of  the 
"  said  Justices,  or  of  either  of  them,  or  for  or  by  reason  of  any  other 
**  sufficient  or  legal  cause  whatsoever ;  and  this  the  said  Edmond  Conway 
"  is  ready  to  verify :  wherefore  he  prays  judgment,  and  that  he  may  be 
*<  dismissed  by  the  Court  here  from  the  premises  in  the  said  indictment 
"  mentioned,  and  that  the  same  may  not  be  further  prosecuted  against 
"  him,  the  said  Edmond  Conway. 

To  this  plea  the  Crown  replied  as  follows :  "  And  the  said  Stephen 
"  Seed,  clerk,  &c.,  who  prosecutes,  &c.,  comes,  and  protesting  that  the  said 
<'  plea  of  the  said  Edmond  Conway  ought  not,  &c.,  for  replication, 
<*  nevertheless,  to  the  said  plea,  the  said,  S.  S.  clerk,  &c.,  says  that  our 
"  said  Lady  the  Queen  ought  not  to  be  barred  from  further  prose- 
'<  cuting  the  said  indictment,  nor  ought  the  said  Edmond  Conway  to  be 
"  discharged,  or  go  without  a  day,  for  or  by  reason  of  any  thing  in  said 
**  plea  alleged,  because  he  says,  that  at  and  after  the  time  of  the 
**  swearing  and  empanelling  of  the  Jurors  in  the  said  plea  mentioned 
**  and  named,  and  at  and  after  the  said  time  of  the  giving  in  charge  of 
"  the  said  Edmond  Conway,  as  in  his  said  plea  is  above  mentioned,  and 
<<  before  the  said  Jurors  in  said  plea  mentioned  were  discharged  of  him 
"  the  said  Edmond  Conway,  to  wit  on,  &c.,  at,  &c.,  in  said  plea  men- 
<*  tinned,  divers,  to  wit,  thirteen  witnesses  (naming  them),  then  and  there 
<'  in  open  Court,  in  the  presence  of  the  said  Justices  in  said 
**  plea  named,  and  in  the  presence  and  hearing  of  the  said  Jurors 
"  and  of  the  said  Edmond  Conway  in  open  Court,  were,  and  each  of 
*<  them  were  then  and  there  duly  sworn  upon   their  and  each  of  their 
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**  oaths  respectively,  true  evidence  to  give  between  our  said  Lady  the    H.  T.  1845. 

'<  Queen  and  the  said  Edmond  Conway,  touching  and  concerning  the 

"  said  felony  and  matters  in  the  said  indictment  contained  ;  and  the 

"  said  several  witnesses  being  so  sworn,  were  afterwards  then  and  there 

"  examined,  and  gave  evidence  upon  their  oaths  respectively,  in  the 

<<  presence  and  hearing  of  the  said  Justices,  and  of  the  said  Jurors,  and    the  queen* 

"  of  the  said  Edmond  Conway,  in  the  said  open   Court,  then  and  there 

"  being  at  the  Assizes  aforesaid  in  said  plea  mentioned,  and  said  several 

"  witnesses  then  and  there  gave  evidence  upon  their  oaths  respectively, 

"  for  and  on  behalf  of  our  said  Lady  the  Queen,  in  said  open  Court, 

"  in  the  presence  and  hearing  of  the  said   Justices  and   of  the   said 

**  Jurors  in  said  plea  mentioned,  and  in  the  presence  and  hearing  of  the 

'<  said  Edmond  Conway,  then  and  there  in  the  said  open  Court  being 

**  present,   touching,  and  of  and  concerning  the   said    felony   in   said 

"  indictment    mentioned ;    and   that    divers,    to    wit,    four    witnesses 

'*  (naming    them),    then   and  there    in    said    open    Court,    &c.,    were 

'*  duly   sworn,  &c.,  and  were,  and  each  of  them  was   duly  examined, 

**  &c.,    and   the  said  S.    S.,   &c«,    further  saith,  &c.,  that  the  said  last 

'^  mentioned  witnesses  who  were,  &c.,  were  the  only  persons  produced 

*^  or  tendered  as  witnesses  or  witness  to  give  evidence  for  or  on  behalf 

**  of  the  said  Edmond  Conway,  touching  or  concerning  the  said  felony 

"  or  matters  in  said  indictment  mentioned,  or  any  of  them,  and  that  all 

'*  the  evidence  then  and  there  or  at  any  time  produced,  or  tendered,  or 

*'  offered,  by  or  on  the  part  or  behalf  of  the  said   Edmond   Conway,  to 

**  or  before  the  said  Justices,  or  either  of  them,  or  to  or  before  the  said 

"  Jurors  so  empanelled,  as  in  said  plea  mentioned,  was  duly  heard  and 

^*  received  by  the  said  Justices  in  said  plea  named,  then  and  there  pre- 

<*  siding  in  the  said  Court,  and  by  the  said  Jurors,  and  was  by  the  said 

"  Justices  afterwards  then  and  there  duly  left  and  submitted  to  the  con- 

"  sideration  of  the  said  Jurors ;  and  that  the  said   Edmond    Conway 

**  then  and  there  declared  in  said  open  Court,  in  the  presence  of  the 

*<  said  Justices  and  of  the  said  Jurors  so  empanelled  as  aforesaid,  that 

*<  he  the  said  Edmond  Conway  bad  not  further  or  other  evidence  to 

"  offer  or  produce  to  or  before  the  said  Court,  or  the  said  Justices,  or 

"  the  said  Jurors,  touching,  or  of  or  concerning  said  felony  and  matters 

« in  said  indictment  mentioned,  or  any  of  them ;  and  the  said  S.  S^ 

**  clerk,  &c.,  further  saith,    that  after  all   the    said   several  witnesses 

*<  being  so  as  aforesaid  duly  sworn  and  examined  in  said  open   Court, 

'<  had  then  and  there  given  their  evidence  as  aforesaid,  before  and  in 

«<  the  presence  of  the  said  Justices  and  of  the  said  Jurors  so  empa- 

"  nelled    as   aforesaid,    and    in    the    presence    of   the   said    Edmond 

^  Conway,   and  after  the  said  Edmond    Conway  had  so   as    aforesaid 

**  declared  that  be  had  not  any  further  or  other  evidence  to  produce  or 

''  offer  to  or  before  the  said   Court,  or  the  said  Justices,  or  the  said 
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**  Jurors,  to  wit,  on  the  same  day  and  year  and  place  in  said  plea  men* 
"  tioned,  the  said  Jurors  being  so  charged,  and  having  heard  the  said 
«  evidence,  were  then  and  there  in  the  presence  and  hearing  of  the  nid 
"  Edmond  Conway  duly  charged  by  the  said  Justices  then  and  there 
"  presiding  in  said  open  Court,  touching  and  concerning  the  felony  and 
<<  matters  in  the  indictment  aforesaid  mentioned,  and  the  issue  joined 
"  thereon  between  our  said  Lady  the  Queen  and  the  said  Edmond 
*'  Conway  ;  and  afterwards  the  said  Jurors  then  and  there  by  the  direc- 
**  tions  of  the  said  Justices  retired  from  the  said  public  Court  into  their 
"  private  Jury-room  adjoining  the  said  public  Court,  for  the  purpose  of 
"  considering  and  deliberating  in  private  upon  their  verdict,  and  that 
*'  the  said  Jurors  then  and  there  and  from  thenceforth  remained  and  con- 
**  tinned  in  their  said  private  room,  separate  and  apart  from  all  other  per- 
*'  sons,  and  without  meat,  drink  or  fire,  or  other  refreshment  being  had  or 
"  received  by  the  said  Jurors,  or  any  of  them,  for  a  long  space  of 
**  time,  to  wit,  for  twenty-four  hours  thence  next  ensuing ;  and  that 
**  afterwards  and  after  the  said  Jurors  had  so  retired,  and  after  the 
"  lapse  of  much  more  than  sufficient  and  reasonable  time  for  enabling 
'*  the  said  Jurors  to  consider  and  fully  deliberate  upon  their  verdict, 
<*  touching  the  said  felony  and  matters  in  said  indictment  mentioned, 
"  and  to  agree  upon  their  verdict,  in  case  they  could  have  at  all  agreed 
*'  together  touching  or  respecting  the  same,  to  wit,  after  twenty-four 
<<  hours  had  elapised  from  the  time  of  their  so  retiring  from  the  said 
**  public  Court  into  their  said  private  room  as  aforesaid,  to  wit,  on  the 
"  3rd  day  of  March,  in  the  year  of  our  Lord,  1 843,  being  the  day  next 
"  after  the  said  day  on  which  the  said  Edmond  Conway  was  so  given 
"  in  charge  to  the  said  Jurors,  as  in  said  plea  mentioned ;  the  said 
"  Jurors  in  said  plea  named,  then  and  there  came  from  their  said  private 
**  Jury-room  into  said  open  Court,  and  then  and  there  in  said  open 
'*  Court,  at  said  Assizes,  there  declared  to  and  before  and  in  the  pre- 
<*  sence  and  hearing  of  the  said  Justices,  and  in  the  presence  and 
<<  hearing  of  the  said  Edmond  Conway,  then  and  there  being  pre- 
<<  sent  in  said  open  Court  in  the  County  of  Limerick  aforesaid,  that 
**  they  the  said  Jurors  had  not  agreed  upon  their  verdict,  and  that  they 
<<  the  said  Jurors  could  not  agree  together  upon  any  verdict  upon  or 
"  touching  or  concerning  the  said  indictment,  or  issue,  or  any  of  the  mat- 
**  ters  therein  contained ;  and  that  they  the  said  Jurors  had  not  agreed 
**  together  nor  found,  and  that  they  could  not  agree  together,  or  6nd, 
**  or  say  upon  their  oaths  whether  or  not  the  said  Edmond  Conway  was 
"  guilty  of  the  said  felony  or  matters  in  the  said  indictment  mentioned, 
**  or  any  of  them  ;  and  that  afterwards,  and  after  the  lapse  of  said  time, 
**  being  more  than  a  reasonable  time,  as  aforesaid,  for  the  said  Jurors  con- 
"  sidering  and  deliberating  upon  their  said  verdict,  and  after  the  said 
**  Jurors  had  so  declared  to  the  said  Justices  in  said  open  Court,  and 
<<  in  the  presence  of  the  said  Edmond  Conway  as  aforesaid,  that  they 
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«  the  said  Jurors  had  not  agreed  to  their  verdict,  and  that  they  could    H.  T.  1845. 

"  not  agree  together  upon  any  verdict  on   the  said  indictment,  the  said    Q^t^'Sench, 

<<  Justices  then  and  there  presiding  at  the  said  trial  in  the  said  open       conway 

"  Court  then  and  there,  without  any  objection  being  made  by  or  on  behalf  ^^^ 

*«  of  the  said  Edmond  Conway  to  the  discharge  of  the  said  Jurors,  of        ^ynch 

"  their  the  said  Justices'  own  authority,  and  in  the  exercise  of  the  dis-    ^^^  queen. 

<*  cretionary  power  and  authority  by  law  in  them  the  said  Justices  vested 

**  in  that  behalf,  and  without  the  consent  of  the  said  Edmond  Conway 

"  in  that  behalf,  and  without  the  consent  of  our  said  Lady  the  Queen, 

**  or  of  the  said  Stephen  Seed,  or  of  any  other  person  on  behalf  of  our 

"  said  Lady  the  Queen  in  that  behalf,  they  the  said  Justices  then  and 

"  there,  in  said  open  Court,  released  and  discharged   the  said  Jurors 

'*  from  6nding  any  verdict  on  said  indictment,   and   then   and   there 

"  ordered  the  said  Jurors  should  be  allowed  forthwith  to  separate  and 

**  go  at  large,  as  they  the  said  Justices  lawfully   might,  for  the  cause 

*'  aforesaid ;  and  thereupon  the  said  Jurors  in  said  plea  named,   then 

<'  and  there  separated  and  went  at  large  without  finding   any  verdict 

"  upon  the  said  indictment  or  the  matters  therein  contained,  or  any  of 

"  them." — Verification. 

The  second  plea  differed  from  the  first,  only  in  stating  the  proceedings 
at  the  second  Assizes  and  the  adjournment  thereof,  before  Richards,  B., 
and  Jackson,  J.;  the  replication  thereto  added,  that  all  the  other  business 
of  the  adjourned  Assizes  and  the  Commission  of  Oyer  and  Terminer 
had  finished  and  was  concluded,  and  that  the  Sabbath-day  was  drawing 
near. 

The  record  then  set  forth  a  demurrer  to  the  replication  by  Edmond 
Conway,  and  joinder  therein  by  the  Crown,  and  that  judgment  was  given 
for  the  Crown  by  the  presiding  Judges.  That  similar  pleas  were  filed  by 
Patrick  Lynch,  and  that  the  same  proceedings  were  the  result;  that  the 
prisoners  were  found  guilty  and  sentence  of  death  pronounced  upon 
them. 

The  prisoners  having  been  brought  before  the  Court  by  a  writ  of  habeas 
corpus,  handed  in  separate  writs  of  error ;  the  error  alleged  being  that 
judgment  upon  the  demurrers  should  have  been  given  for  them,  and  that 
a  judgment  of  acquittal  should  have  followed. 

Mr.  Copinger,  with  whom  was  Mr.  John  Waller  and  Sir  Colman 
O'Loghlen,  for  the  prisoners. 

The  first  plea  is  the  important  one  on  which  this  question  is  to  be 
decided,  for  if  the  replication  to  that  plea  be  good,  the  second  plea  can- 
not be  sustained;  that  question  is,  whether  the  Judge  of  Assize  is 
justified  upon  the  grounds  alleged  on  the  replication  to  discharge  the 
Jury,  that  is,  whether  at  his  discretion  he  can  do  so,  no  faUlity  occurring 
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H.  T.  1 846.  either  to  the  Judges,  Jury,  or  prisoners  ?  We  say  it  is  contrary  to  the 
i^ueen'sBench,  |g^  ^f  j|,g  i^^j  ^q  discharge  a  Jury  charged  in  a  capital  case  with  pri- 
soners, on  the  supposition  that  a  reasonable  time  had  elapsed  for  their 
6nding  a  verdict.  The  replication  shows  no  legal  ground  for  discharging 
the  Jury  ;  it  does  not  appear  from  it  whether  the  Assizes  had  terminated 
with  the  trial  of  these  prisoners,  nor  that  there  was  no  other  business  to 
be  disposed  of,  nor  that  the  Jury  were  discharged  at  the  bounds  of  the 
county,  nor  that  they  were  carried  from  county  to  county  during  the 
continuance  of  the  Commission,  nor  that  they  were  discharged  at  the 
request  of  the  prisoners,  nor  for  the  benefit  of  the  Jury  themselves; 
nor  does  it  appear  that  they  were  discharged  by  any  misconduct  of 
the  prisoners,  or  any  fatality  happening,  or  any  sudden  interruption 
to  the  due  course  of  justice,  or  any  violation  of  their  duty  as  Jurors, 
or  any  disqualification  of  them  by  attainder  or  otherwise  from  serving. 
The  only  grounds  stated  are,  that  a  sufficient  time  to  enable  the  Jury  to 
agree  upon  their  verdict  had  elapsed ;  that  the  Judges,  of  their  own 
authority,  and  in  the  exercise  of  the  discretionary  power  vested  in  them, 
had  discharged  the  Jury. 

In  1  Inst,  227,  6,  it  is  said  ^*  a  Jury  sworn  and  charged  in  a 
"  case  of  life  or  member  cannot  be  discharged  by  the  Court,  or  any 
"other,  but  they  ought  to  give  a  verdict."  Again,  in  3  Inst.  110, 
"  To  speak  it  here,  once  for  all,  if  a  person  be  indicted  for  treason,  or 
**  of  felony,  or  larceny,  and  plead  not  guilty,  and  thereupon  a  Jury  is 
"  returned  and  sworn,  their  verdict  must  be  received,  and  they  cannot  be 
«  discharged."  In  22  Vin.  Abr.  338,  Plea  3,  Trial X.E.,  4,  it  is  said  "in 
"  capital  cases  a  Juror  cannot  be  withdrawn  although  all  the  parties  con* 
•*sent  to  it."  In  Bro.  Abr.  Enquest  30,  the  same  dictum  is  laid 
down,  and  in  2  ffaivk.Pl.  Cr.  B.  2,  c.  47,  Verdict ;  Hales  Summary  of 
the  Law,  Verdict,  267  ;  in  2  ffale's  P.  C,  295,  there  is  some  depar- 
ture from  the  principle  laid  down  in  that  passage  from  the  Summary; 
but  no  Judge  would  now  act  on  the  principle  there  enunciated— 
[Crampton,  J.  I  think  ffale  only  alludes  to  it  as  the  then  prac- 
tice, without  stating  it  to  be  his  opinion] —  Whitbread*s  case  (a)  may 
be  relied  on  by  the  Crown,  but  the  reasons  given  by  the  Judges  in 
that  case  show  that  they  considered  it  a  case  of  necessity.  There 
are  cases,  doubtless,  where  a  Judge  is  bound  to  discharge  a  Jury,  as 
in  cases  of  evident  necessity;  but  if  a  Judge  is  to  have  absolute 
discretion,  where  is  it  to  begin,  where  to  end  ?  A  case  in  Kelynge,  26, 
may  be  also  cited ;  Kelynge  was  a  Judge  at  the  time  of  Whitbre^d's 
case,  and  must  be  taken  to  have  assented  to  the  doctrine  there 
asserted.  In  pp.  47,  52  of  Kelynge,  the  doctrine  is  further  followed  up. 
Fe^'rar^s  case  (6)  may  be  also  relied  on,  but  that  case  was  decided  by 


(a)  7  St.  Tr.  311. 


(*)  Sir  T.  Ray.  84. 
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Tirisden,  Kelynge  and  the  other  Judges  who  ruled  Whitbread's  case,  H.  T.  1845 
aod  we  know  that  they  were  Judges  dependant  on  the  Crown ;  these  Q^*'^^^^^ 
cases  were  prior  to  the  Revolution.  Chadwick  w  Hughes  (a)  contains  conwat 
a  note  by  Holt,  C.  J.,  that  it  was  the  opinion  of  all  the  Judges,  that 
in  capital  cases  a  Juror  cannot  be  withdrawn  though  all  the  parties  consent 
thereto ;  secondly,  that  in  criminal  cases,  not  capital,  a  Juror  may  be 
withdrawn  if  both  parties  consent,  but  not  otherwise  ;  and  thirdly,  that  in 
all  civil  cases  a  Juror  cannot  be  withdrawn,  but  by  consent  of  all  parties. 
These  rules  are  recognised  in  10  Ftn.  Abr.  C  4 ;  1  ScUk.  201,  and  7 
Mod.  1.  In  the  present  case  the  prisoners  made  no  objection  to  the 
Jury  being  discharged,  but  that  is  immaterial,  because  a  prisoner's  con- 
sent ought  not  to  be  asked  in  a  criminal  case :  Rex  v.  Jeffs  (b)  ;  and  if  a 
party  cannot  consent,  how  can  it  be  argued  that  a  Judge  may  discharge 
a  Jury  of  his  own  motion,  that  Jury  trying  the  prisoner  for  his  life  ?  That 
case  of  the  King  v.  Jefffs  overrules  the  cases  decided  in  the  reign  of 
Charles  the  Second.  In  Lord  Delamere's  case  (c),  Herbert,  C.  J., 
recognises  the  doctrine  in  1st.  Inst. ;  Rookwood^s  case  (d) ;  Rex  v. 
Segar  (e)  ;  Rex  v.  Morgan  (J). 

The  opinion  of  text-writers  on  this  subject  may  be  referred  to  as 
acquiescing  in  this  doctrine ;  Dickenson^s  Quarter  Sessions,  b^  To/- 
Jburd,  533,  citing  Rex,  v.  Stokes  (jg) ;  4  Bac.  Abr.  Juries,  G.  576, 
noU,  and  p.  578 ;  Trials  per  pais,  252,  629 ;  1  Deacon  Cr.  L.  705, 
Preface  to  the  \st  St.  Tr.  19 ;  4^ Black.  Com.  360  ;  Rex  v.  Edwards  (A) ; 
Bolton  s  Justice  of  the  Peace,  331 ;  Bollingbrook,  J.  P.,  473.  On  the 
trial  of  Cobbetty  reported  in  3  BurWs  Justice,  974,  Lord  Tenterden 
discharged  the  Jury,  but  that  was  a  misdemeanour  case. 

It  is  not  unimportant  to  refer  to  the  statute  SS  G.  3,  c.  42,  which 
introduced  the  Jury  trial  in  civil  cases  into  Scotland.  The  34th 
section  of  that  Act  enacts  that  if  the  Jury  do  not  agree  in  their 
verdict  within  twelve  hours  from  the  time  they  shall  have,  been 
enclosed  to  consider  it,  they  may  be  discharged  by  the  Court.  If 
a  Judge  could  discharge  a  Jury  in  a  capital  case,  what  would  be  the 
necessity  of  an  enactment  empowering  the  Judge  in  a  civil  case  to 
discbarge  them  after  the  lapse  of  a  certain  time?  (30,  31,  Hansard^s 
Parliamentary  Debates)  ;  and  is  it  not  deducible  from  that  statute  that 
the  law  was  well  established,  that  a  Judge  has  no  such  discretion  as 
is  contended  for  by  the  Crown  ? 

The  history  of  the  introduction  of  trial  by  Jury  is  staled  in  1  Reeved 


(a)  Carth.  466;  S.  0.  Holt,  403. 
(c)  11  St.  Tr.  610. 
(f)  Comberb.  403. 
ig)  6Car.&  P.  161. 


{b)  2  Stra.  984. 
{d)  13  St.  Tr.  139. 
(/)  Foster  24. 
(A)  4  Taunt.  311 ;  S.  C.  3  Camp. 
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M.  T.  1845.    Hiiiory,  85;  GlanviU,  B.  2,  c.  \5;  Bract.  B.  4,  c.  19;  Forietcu^ 
Queen^sBeneh.   de  Laud.   118;  Fleta,   U6,    117,  118.     From  the  time  of  Henry  the 
Second  to  Edward  the  Third  the  practice  was,  that  when  once  a  Jurj 
was  charged,  they  should  not  be  discharged  until  they  gave  a  verdict  i 
Wingate'e  Maxims^  495  ;  Tomlin^s  Law  Dict.^  Jurors  3* 

There  are  some  modern  cases  in  which  this  question  has  been  decided* 
In  Regina  v.  Leary  and  Cooke  {a)^  Ball,  J.,  states,  that  the  Judges 
had  agreed  that  it  was  not  in  their  power  to  discharge  a  Jury  merely 
because  they  had  remained  a  considerable  time  shut  up  without  any 
prospect  of  agreeing;  and  in  Regina  v.  Lecken{h)^  Doherty,  C.  J., 
states  that  the  Jury  should  be  kept  until  the  end  of  the  Assizes:  Regina 
y»  Wardle  (c).  These  were  cases  in  which,  if  a  discretion  of  discharging 
a  Jury  existed,  the  Judge  would  have  been  fully  justified  in  exercising  it ; 
but  they  show  that  he  has  no  such  discretion  except  in  cases  of  evident 
necessity ;  and  the  cause  of  this  necessity  ought  to  be  stated  upon  the 
record,  in  order,  if  necessary,  that  it  might  be  reviewed  by  a  superior 
tribunal.  In  Kinloch*$  case  (d)  the  judgment  of  Foster,  J.,  is  given,  and 
he  was  one  of  the  Judges  of  the  time  of  Car.  2 ;  he  says  it  may  be 
done  in  favour  of  the  prisoner ;  but  it  cannot  be  said  that  the  discharge 
of  the  Jury  here  was  in  favour  of  the  prisoner,  or  at  all  advantageous 
to  him. 

There  are  other  circumstances  known  to  the  law  which  lead  to  the 
conclusion  that  the  Judges  had  not  this  discretion ;  there  is  the  carting 
of  Juries  from  county  to  county :  King  v.  Ledgingham  (e) ;  Morriss  v. 
Davis  (f) ;  1  Chitty  Cr.  Law,  634  ;  and  the  same  practice  was  followed 
in  this  country  by  Bushe,  C  J.,  within  the  last  ten  years ;  for  at  the 
Trim  Assizes  some  few  years  ago,  a  Jury  were  carried  twenty  miles  by 
him  and  discharged  at  the  bounds  of  the  county ;  and  Judge  Torrens 
carried  a  Jury  from  Omagh  twenty-three  miles.  If  the  discretionary 
power  pxisted,  why  should  the  Judges,  for  a  mere  formality,  have  put  the 
county  to  such  an  expense  ? 

That  the  Judge  had  the  power  of  discharging  Juries  in  cases  of  evident 
necessity  is  well  established :  Rex  v.  Edwards ;  Rex  v.  Barrett  and 
others  (g) ;  Rex  v.  Delantf  {h)  ;  Rex  v.  Scalbert  (t)  ;  Hayes^  Cr.  Law^ 
614,  618  ;  Rex  v.  Stokes.  A  case  occurred  in  Limerick-— i2^.r  v.  Mur- 
nane — ^before  Mr.  Serjeant  Greene,  and  he  kept  the  Jury  thirty-six  hours, 
stating,  that  were  it  not  for  evidence  given  that  a  Juror,  if  longer  con- 


(a)  3  Cr.  &  Dix,  C.  C.  213.  (*)  Ibid,  174. 

(c)  Car.  &  M.  647.  (d)  Fofier's  Cr.  Law,  16. 

(e)  1  Ventr.  97.  (f)  3  Car.  &  P.  429. 

(g)  Jebb'8  Cr.  &  Pres.  Cases,  103. 
(A)  Jebb'8  Cr.  &  Tree.  Cases,  106.  (0  2  Leach,  C.C.  620. 
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fioedi  would  be  in  danger  of  his  life,  he  would  not  discharge  them.  We  H.  T.  1845* 
therefore  submit  that  the  demurrer  ought  to  have  been  allowed  ;  that  Queen*tBench, 
there  exists  no  law  giving  the  discretionary  power  contended  for  to  the 
Judge ;  that  there  was  no  necessity  for  the  discharge  of  the  Jury  in  this 
case,  and  that  therefore  the  prisoners  should  be  discharged. 

The  Solicitor- General,  Mr.  Bennett,  Q.  C,  and  Mr.  Keller,  Q.  C, 
for  the  Crown. 

We  make  no  objection  to  want  of  form  or  technicality  in  the  pleas, 
but  wishing  the  question  to  be  settled,  as  to  a  Judge  exercising  his  dis- 
cretion in  allowing  a  Jury  to  separate,  we  have  thought  it  right  that  the 
facts  should  be  set  forth  on  the  record.  The  rule  as  laid  down  in  Co. 
Lit,  cannot  be  taken  in  its  literal  sense  ;  for  in  3  Inst,  he  says,  that  the 
Jury  most  not  be  discharged,  but  the  verdict  must  be  heard,  that  is,  if 
the  Jury  will  give  a  verdict  it  must  be  received,  and  the  Judge  shall  not 
have  the  power  to  prevent  their  giving  it.  It  is  not  controverted  that  the 
Judge  has  a  discretion  as  to  discharging  Juries  in  some  cases,  such  as 
ilJDess,  &c.,  thus  showing  that  the  old  rule  cannot  be  received  in  its  full 
sense,  because  the  fact  of  a  discharge  in  any  case  shows  that  there  existed 
a  discretion.  It  has  been  the  practice  of  Judges  to  use  means  to  inform 
themselves  as  to  sufficient  grounds  existing  for  the  exercise  of  that  dis- 
cretion, but  there  is  no  rule  of  law  to  oblige  a  Judge  to  do  so.  If  the 
Judge  examine  a  medical  man, -it  is  a  voluntary  act  of  his,  but  there  is 
nothing  compulsory  on  him  to  do  so ;  and  in  such  case,  if  the  doctor  gave 
false  testimony,  there  would  be  no  means  uf  punishing  him. 

Perbin,  J. — I  should  apprehend,  that  if  a  man  were  brought  forward 
to  give  testimony  to  satisfy  the  Court,  and  if  he  deposed  to  what  was 
false,  he  would  be  liable  to  be  prosecuted  for  perjury.  It  is  not  neces- 
sary that  his  depositions  should  be  as  to  the  matters  in  issue,  but  if  given 
in  the  course  of  a  judicial  proceeding,  he  would  be  as  liable  to  punish- 
ment as  if  he  had  sworn  it  in  the  course  of  the  trial. 

Mr.  Keller, — Suppose  the  Assizes  were  to  last  for  a  month,  are  the 
Jury  to  be  imprisoned  for  that  month,  because  some  of  them  will  not  6nd 
a  verdict  contrary  to  their  conscience?  Again,  if  tbe  Jury  do  not  agree 
before  the  departure  of  the  Judges  into  another  county,  the  Sheriff  must 
send  them  along  with  him  in  carts,  and  the  Judge  may  take  their  verdict 
in  another  county :  Bac.  Abr.  Jury,  G,, — Rex  v.  Ledgingham  ;  but  it  is 
no  matter  of  necessity  that  the  Judge  should  leave  the  town  at  the  end  of 
tbe  Assizes ;  and  that  argument  not  being  founded  upon  matter  of  neces- 
sity, can  only  be  sustained  on  the  ground  that  the  Judge  has  a  discretion 
in  him  as  to  when  he  shall  discharge  the  Jury. 

The  cases  cited  apply  to  three  periods  :  first,  where  the  discharge  of  the 
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Jury  occurred  before  any  evidence  was  given  ;  second,  after  evidence  had 
been  given;  and  thirdly,  where  the  entire  evidence  had  been  concluded: 
2  Halet  295,  297.  In  Lord  Delamere'»  ctMe,  the  Jury  were  not  allowed 
to  separate,  in  order  to  prevent  their  being  tampered  with,  but  there  is 
nothing  to  show  that  the  Jury  would  give  no  verdict :  Foster's  Cr.  Law, 
pp.  23  and  34.  <'  No  general  rule  can  govern  the  discretion  of  the  Court 
on  this  question  in  all  possible  cases  and  circumstances.'*  Foster,  J.,  treats 
the  position  in  Hale's  Summari/,  as  of  no  authority,  and  says  that  the  case 
in  Carthew  was  a  mere  dictum.  Modern  practice  is  quite  opposed  to  the 
system  of  carting  Juries :  2  Hayes^  Cr.  Law,  450.  In  Rex  v.  Scalbert 
there  was  no  necessity  for  the  discharge  of  the  Jury,  because  by  deferring 
the  trial  for  a  short  time,  the  Juror  might  have  been  able  to  discharge 
his  duty,  thus  showing  that  the  Judge  had  a  discretion  ;  and  Meadow^ 
case,  in  Foster,  76,  is  to  the  same  effect ;  and  wiih  respect  to  Ferraris 
case,  Foster  says,  *'  It  seems  that  an  opinion  did  once  prevail  that  a  Jury 
'*  once  sworn  and  charged  in  any  criminal  case  whatsoever,  could  not  be 
"  discharged  without  giving  a  verdict ;  but  this  opinion  is  exploded  in 
(( Ferrar's  case,  and  it  is  there  called  a  common  tradition,  which  bad 
"been  holden  by  many  learned  in  the  law."  That  case  cited  from 
Cr.  Sf  Dix,  535,  was  not  a  case  of  necessity,  because  there  was  a  possibility 
that  the  Juror  might  be  able  to  return  to  his  duty  after  the  lapse  of  a 
reasonable  time. 

The  law  upon  this  subject  has  been  considerably  relaxed.  Formerly  it 
was  supposed  there  would  be  no  adjournment  of  a  trial ;  that  doctrine  was 
exploded  in  Hardy  s  case  (a) ;  Stones  case  (6) ;  Rex  v.  Wolfe  (c) ;  and 
afterwards  in  The  King  v.  Edwards ;  and  it  was  considered  unneces- 
sary to  require  consent,  and  the  Judges  adjourned  the  Court  upon  their 
own  authority.  Lord  Ellenborough  in  that  case  says,  "  The  Court 
"  takes  notice  that  the  strength  of  man  is  not  sufficient  to  go  through 
"  such  continued  labour  without  meat  and  sleep,  and  that  is  one  of  the 
"  cases  of  necessity."  The  Jury  Act  in  Scotland  enacts,  that  if  the  Jury 
do  not  agree  within  twelve  hours,  they  are  to  be  discharged;  that  is  a 
Legislative  declaration,  that  twelve  hours  are  sufficient  to  enable  a  Jury 
to  come  to  a  conclusion.  In  The  King  v.  Barrett  (d),  the  Jury  were 
discharged  without  the  consent  of  the  prisoner,  and  the  Twelve  Judges 
decided  they  were  properly  discharged  ;  and  in  The  King  v.  Kinnear  and 
others  (e),  the  question  was  similar  to  that  in  Hard^s  case,  as  to  the 
adjournment  of  the  trial ;  and  the  Court  there  held  that  the  Judges  had  a 
discretion  to  allow  the  Jurors  to  separate.      The  King  v.  Shields  (f) 


{a)  24St.  Tr.  414. 
{c)  1  Chit.  R.  401. 
{e)  2  6.  &  Al.  462. 


(6)  6  T.  R.  530. 
(rf)  Jebb,  C.  C.  103. 
(f)  28  St,  Tr.  618. 
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shows  that  this  was  the  prevailing  practice.     In  3  Bnrn»*  Justice^  974,  a    H.  T.  1845. 
passage  is  cited  from  Doct  and  Stu.^  which  shows  how  long  the  opinion    Q^^^J^^^encA. 
as  to  discretion  prevailed ;  and  the  same  doctrine  is  laid  down  in  3  Wtl- 
Uam/  Justice,  97 ;  Dick.  Quar.  Sess.  583 ;  I  Chiity  Cr.  Lawy  634  ;  and 
2  GehheH  Cr.  Imw. 

The  doctrine  enunciated  in  same  of  the  old  cases,  that  if  it  should 
appear  upon  the  trial  after  the  prisoner  has  been  given  in  charge,  either 
that  the  evidence  was  defective,  or  that  a  favourable  disposition  towards 
the  prisoner  appeared,  a  power  exists  in  such  case  in  the  Judge  to  dis- 
charge the  Jury,  is  justly  condemned  ;  but  it  shows  that  some  discretion 
did  exist. 

If  the  old  rule  of  common  law  were  carried  out  in  all  its  strictness 
with  respect  to  carting  Juries,  the  Judge  is  bound  to  carry  them  all 
round  the  Circuit,  and  to  keep  them  together  without  meat,  drink  or 
fire  until  they  are  agreed;  and  that  being  found  to  work  injustice,  it 
was  necessary  to  relax  the  rule,  and  accordingly  the  position  laid  down 
hy  Blackstone  was  adopted.  Doctor  ^  Student,  271,  shows  that  a 
discretion  may  be  exercised  ;  and  this  is  adopted  by  Foster,  J.,  in  Kin- 
loch*t  case,  31. 

None  of  the  authorities  require  that  the  Judge  should  state  his  reasons 
for  the  discharge  of  the  Jury  ;  the  omission  to  state  the  facts  upon  which 
the  Judge  founded  his  conclusion  on  which  he  discharged  the  Jury,  does 
oot  amount  to  error :  it  would  be  unnecessary,  for  a  Couf  t  of  Error  has 
no  right  to  inquire  into  this  discretionary  power  in  the  Judge. 

PsRBiN,  J. — Suppose  that  to  be  the  case,  can  you  sustain  this  record, 
as  there  is  no  opinion  of  the  Judge  recorded  ?  for  we  only  6nd  an  entry 
of  the  case  having  remained  untried  and  undisposed  of,  and  it  does  not 
say  that  the  Judge  pronounced  any  opinion  or  made  any  rule.  In 
Shields*  case  the  Judges  recorded  their  opinions. 

Mr.  Bennett. — It  must  be  taken  as  admitted  upon  the  record,  that 
more  than  a  reasonable  time  had  elapsed  to  enable  the  Jury  to  agree  in 
their  verdict,  as  no  issue  has  been  taken  upon  that  statement. 

Pebrin,  J. — The  difficulty  I  feel  is  this ;  we  have  not  the  opinion  of 
the  Judge  below  recorded  ;  nor  have  we  an  opportunity  of  forming 
an  opinion,  upon  any  thing  before  us,  upon  what  grounds  he  acted. 
I  am  inclined  to  agree  with  you,  that  upon  every  matter  of  fact,  the 
expression  of  the  Judge's  opinion  is  conclusive,  as  when  he  records 
that  he  discharged  the  Jury  from  illness;  but  we  ought  to  see  that 
recorded. 

Cur.  ad.  vult. 
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Perrin,  J.,  after  stating  the  record,  proceeded  to  say — 
The  question  upon  this  record  (the  material  parts  of  which  I  hare 
stated)  is  not  whether  in  any  state  of  things  a  Jury,  charged  with  the 
trial  of  one  indicted,  may  be  discharged  without  a  verdict ;  but,  whether 
a  Jury,  charged  with  the  trial  of  one  indicted  for  murder,  may  be 
released  and  discharged  from  finding  any  verdict,  not  by  reason  of  any 
fatality  or  misconduct  of  the  Jurors,  or  by  any  accident  or  infirmity  in 
a  Juror  or  a  Judge,  nor  at  the  request  of  the  prisoner  ;  but,  whether, 
after  the  lapse  of  more  than  what  the  presiding  Judge  considers  a 
sufficient  and  reasonable  time  to  enable  the  Jury  to  consider  and  fully 
deliberate  upon  their  verdict,  and  agree  to  it,  and  when  they,  in  open 
Court,  declare  before  the  Judge,  that  they  had  not  agreed,  and  that 
they  would  not  agree  together  upon  a  verdict,  nor  find  or  say  whether 
the  prisoner  was  guilty  or  not ;  whether  upon  that  lapse  of  time,  suffi- 
cient in  the  estimation  of  the  Judge,  he  may,  of  his  own  authority, 
and  in  the  exercise  of  a  discretionary  power  in  him  vested,  and  without 
the  consent  either  of  the  prisoner  or  of  the  prosecutor,  discharge  the 
Jury  from  giving  a  verdict  ?  This  is  the  whole  cause  as  spread  upon 
this  replication,  which  is  the  statement  upon  the  record  by  the  Clerk 
of  the  Crown  and  Attorney  for  the  Queen,  and  which,  in  strictness,  he 
ought  to  have  entered  when  the  Jury  were  discharged ;  which,  if  he  had 
done,  there  would  have  been  no  need  of  a  plea  on  the  part  of  the 
prisoner,  as  that  which  is  set  out  on  the  replication  would  have  shortly 
been  entered  in  the  form  of  a  continuance.  It  was  the  duty  of  the 
Clerk  of  the  Crown  to  have  made  an  entry  of  the  rule  made  by  the 
Judge,  and  the  reason  for  that  rule.  It  hardly  requires  that  an  authority 
should  be  stated  for  that,  because  continuances  must  be  entered, 
whether  in  civil  or  criminal  cases,  to  show  that  a  legal  course  has  been 
pursued  from  the  commencement  to  the  end  of  the  proceedings :  it  is 
hardly  necessary  therefore  to  refer  to  an  authority  ;  but  in  the  case  of 
the  King  v.  Edwards  (a),  we  find,  in  the  note  to  that  case,  it  is  stated, 
the  correct  way  in  such  cases  seems  to  be  to  discharge  the  Jury,  and 
order  the  Clerk  of  the  Assize  to  make  an  entry  of  their  being  so  dis- 
charged, with  the  reason  of  it,  and  then  to  call  over  the  Jury  again 
and  give  the  prisoner  his  challenges  again. 

In  this  case  the  real  question  has  been  argued  on  both  sides,  and 
none  of  form  was  raised  either  on  the  part  of  the  prisoner  or  of  the 
Crown ;  and  therefore  it  must,  in  the  consideration  of  the  question,  be 
taken  as  if  the  Judge  had  directed  the  rule  to  be  entered,  stating  bis 
opinion  that  a  reasonable  time  had  elapsed.  From  the  manner  in  which 
it  has  been  averred,  it  might  be  said  to  be  the  mere  assertion  of  the 
Clerk  of  the   Crown,  but  I  think  the  case  has  been  put  upon  the  real 


(a)  Bas.  &  By.  225,  n. 
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And  the  subsUnlial  question,  and  it  must  now  be  taken  as  the  act  of  E.  T.  1845. 
the  Judge,  ahhough  the  Clerk  of  the  Crown  has  omitted  to  add  prout  Q^<^''^^^' 
patei  per  recordum. 

I  shall  therefore  proceed  to  consider  the  only  question  on  this  record, 
which  is,  as  I  have  before  stated,  not  whether  upon  the  facts  as  disclosed 
that  order  could  or  could  not  be  legally  made ;  neither  is  the  question  the  queen. 
whether  this  matter  might  or  might  not  be  pleaded  in  bar  of  another 
indictment  for  the  same  offence ;  but  the  only  question  is,  whether,  after 
the  lapse  of  more  than  what  the  Judge  deems  a  reasonable  time  for  a  Jury 
to  deliberate  and  agree  upon  a  verdict,  he  may  lawfully  release  and 
discharge  them  without  finding  a  verdict,  and  the  prisoners  be  put 
upon  a  fresh  trial  upon  the  same  indictment.  That  the  rule  upon 
this  very  important  question  has  been  varied  from  time  to  time,  either 
qualified,  corrected,  or  differently  understood,  is  unquestionable.  Kiu' 
loch's  tase  (where  that  general  rule,  as  expressed  by  Coke  and  Hale<t 
seems  to  have  been  adopted,  but  not  to  have  been  admitted  to  be 
universally  binding)  is  in  my  mind  a  very  weighty  authority.  The 
Judges  there  agreed,  that  admitting  the  rule  laid  down  by  Lord  Coke 
to  be  a  good  general  rule,  yet  it  could  not  be  universally  binding,  nor 
is  it  ea«y  to  to  lay  down  any  rule  that  will  be  so.  I  entirely  agree  with 
that  opinion  ;  and  if  applied  to  this  particular  case,  it  does  appear  to  me, 
that  this  opinion  is  well  founded,  and  that  the  rule  ought  to  be  varied 
only  in  cases  of  evident  necessity ;  and  it  therefore  must  depend  upon 
the  facts  of  the  case,  whether  there  be  a  necessity  or  not.  The  rule 
cannot  bind  where  it  would  be  productive  of  great  hardship  or  manifest 
injustice  to  the  prisoner.  The  opinion  so  expressed  has  in  fact  been 
followed,  via.,  for  the  sound,  and  as  I  deem  it,  established  rule  for  near 
a  century  "  that  a  Jury  sworn  and  charged  in  a  capital  case  cannot  be 
discharged  until  ihey  have  given  a  verdict,  unless  in  a  case  of  necessity." 

I  do  not  think  it  necessary  to  refer  to  any  of  the  cases  before  KinlocKs 
case^  or  to  consider  any  of  the  older  authorities ;  they  do  not  appear  to 
me  to  throw  any  light  upon  the  question  ;  nor  do  I  think  it  necessary  to 
make  any  observation  upon  the  opinion  of  Lord  Hale;  both  have  been 
properly  put  out  of  the  case  by  the  Solicitor- General  in  his  argument, 
and  I  think  I  may  take  up  the  consideration  of  the  question  with  Kin^ 
locKs  case. 

The  qualification  of  the  rule  by  BlacTcstone^  which  appears  a  legit imate\ 
adoption  of  the  opinion  of  the  Judges  in  KinlocKs  case^  has  been  since  I 
followed  in  the  case   of  The  King  v.  Edwards  ;    The  King  v.  Delany  ;  / 
and  The  King  v.  Bai*rett.     It  appears  to  me  that  Shields*  case  was  put 
upon  a  supposed,  if  not  a  real  necessity.     In  an  authority  which  I  have 
referred  to  as  having  been  decided  at  Spring  Assizes  of  1829  for  Carrick- 
fergus,  and  of  which  I  myself  took  a  note  at  the  time,  William  Kells  was 
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indicted  for  a  rape,  he  pleaded  not  guilty  ;  he  was  arraigned,  the  Jary 
sworn  and  he  given  in  charge.  The  prosecutrix  was  called  and  came  for- 
ward on  the  table  and  was  about  to  be  sworn,  but  she  appeared  so  much 
agitated  and  in  so  infirm  a  state  that  Mr.  Scriven,  for  the  prisoner,  suggested 
to  the  Court  the  difficulty  of  examining  and  cross-examining  her  in  that 
state,  on  which,  the  Judge  had  her  inspected  by  a  medical  man  sworn  then 
in  Court,  who,  on  feeling  her  pulse,  &c.,  on  oath  deposed  that  he  did  not 
think  she  could,  with  safety  to  her  life,  be  examined  in  her  then  nerroof 
and  agitated  state,  whereupon  the  trial  was,  with  the  consent  of  the 
prisoner's  Counsel  postponed,  and  the  Jury  discharged  ;  of  this  Daly,  J^ 
of  his  own  accord  took  a  note.  At  the  following  Summer  Assizes, 
Kells,  who  had  been  bailed,  was  again  arraigned  and  pleaded  not  guihj, 
and  when  he  was  about  to  be  given  in  charge  to  the  Jury,  Fox,  J, 
stated  that  Daly,  J.,  had  laid  the  circumstances  of  this  case  before  the 
Judges  in  Dublin,  who  were  of  opinion,  that  the  prisoner  could  not  be 
again  tried  for  the  same  offence ;  that  the  consent  of  his  Counsel  made 
no  difference;  that  they  had  considered  all  the  cases;  (hat  a  discretionary 
power  had  been  before  the  Revolution  exercised  by  Judges,  of  interrupting 
and  then  postponing  trials;  that  they  considered  such  conduct  highly 
dangerous,  and  likely  to  be  oppressive ;  that  they  could  not  say  there 
was  no  case  in  which  a  trial  might  not  be  interrupted,  for  they  were  of 
opinion,  that  when  it  was  for  the  prisoner's  benefit  necessarily  interrupted 
and  postponed,  as,  when  during  the  trial  he  was  seized  with  a  sudden 
phrensy,  he  might  be  again  put  on  his  trial ;  yet,  here  the  prisoner  could 
not  be  again  put  on  his  trial,  and  though  he  had  pleaded  not  guilty  in 
this  instance  to  save  him  trouble  and  expense,  he  allowed  him  to  take 
advantage  of  the  matter  at  this  stage,  and  he  was  accordingly  discharged. 
I  think  that  an  authority  of  great  weight ;  the  objection  was  not  taken 
by  the  Counsel  for  the  prisoner  at  the  time,  but  Judge  Daly,  who  tried 
the  case,  reported  it  to  the  Judges  who  considered  it ;  and  Judge  Fox, 
when  the  case  came  on  again  for  trial  interrupted  the  proceedings,  and 
stated  the  opinion  of  the  Judges ;  and  that  the  prisoner  ought  not  again 
to  be  put  upon  his  trial. 

The  soundness  of  the  exception  in  the  case  of  necessity  is  sustained  by 
a  number  of  authorities.  In  my  apprehension,  necessity  will  justify  a 
departure  from  the  strict  rule  ;  but  it  will  only  justify  that  departure 
as  far  as  the  necessity  goes.  The  maxim  quod  necetsitas  cogit^  definditt 
was  adopted  in  Hardin's  case^  Tooke*s  case  and  in  Stone's  case.  It  is  a 
principle  of  the  common  law  and  of  common  sense,  that  what  becomes 
absolutely  necessary  in  the  course  of  legal  proceedings,  must  be  done ; 
but  the  rule  is  not  to  be  expanded  beyond  that  legal  principle  upon 
which  it  is  founded,  so  far  as  to  say  a  Jury  may  be  discharged  when  the 
Judge  thinks  it  right,  iu  the  exercise  of  his  discretion  ;  or  which  is  the 
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same  thing,  that  the  fact  creating  the  necessity,  and  the  rule  of  the  E.  T.  1846. 
Court  thereon,  is  not  to  be  recorded  in  order  to  attest  that  necessity.  9?^^'*?^*;^' 
In  all  the  cases  I  have  referred  to,  the  Judges  considered  the  form  of  the  coNWAr 
entry,  and  accordingly  directed  that  an  entry  should  be  made  of  the 
necessity  for  the  adjournment,  and  the  reason  of  it,  and  the  rule  of  the 
Court ;  and  thereupon  the  fact  of  the  necessity,  according  to  the  rule  of  xhe  queen. 
the  Court,  was  recorded  in  order  to  show  that  the  Jury  were  not  dis*^ 
charged  contrary  to,  but  according  to  law.  I  assume  that  every  act  of  the 
Court  ought  to  be  recorded  and  truly,  in  order  that  the  proceedings  may 
appear  to  be  according  to  law,  or  that  they  may  be  reviewed  by  a 
Superior  Court ;  accordingly,  in  case  any  new  proceeding  be  adopted,  of 
course  (especially  in  capital  cases),  that  ought  to  be  recorded  with  the 
ground  upon  which  the  Court  took  that  proceeding,  as  was  in  Tooke's, 
Stone's  and  other  cases.  If,  for  instance,  in  the  case  of  illness  either  of 
a  Judge  or  of  a  Juror,  or  from  the  necessity  for  the  Judge  to  quit  the 
county,  as  in  Shields'  case^  or  of  any  other  necessity,  it  ought  to  be 
recorded  ;  or  if,  as  has  been  argued,  in  the  case  of  exhaustion  or  incapacity 
in  a  Juror,  it  appeared  to  the  Judge  that  he  was  incapable  of  doing  his 
duty,  and  that  the  Judge  thought  that  a  sufficient  reason,  that  ought  to 
be  stated ;  though  I  cannot  agree  with  the  argument  that  the  Judge 
could  discover  what  others  could  not,  or  that  he  could  see  grounds  for, 
discharging  the  Jury,  which  could  not  be  stated.  If  the  record  merely 
states  that  a  reasonable  time  had  elapsed,  and  nothing  more,  I  do  not 
see  how  that  forms  a  case  of  necessity  for  the  discharge  of  the  Jury.  If 
so  long  a  time  had  elapsed  that  they  require  refreshment,  and  could  not 
continue  to  deliberate  without  it,  then  accordingly  that  might  be  a 
reason  why  they  should  have  refreshment ;  but  does  that  render  it  neces- 
sary they  should  be  discharged  ?  It  may  be  said  that  it  is  equally  invalid, 
the  giving  refreshment  with  the  discharge,  and  that  if  you  may  do  the 
one  you  may  also  do  the  other.  Now,  I  cannot  believe  it  equally 
invalid  to  give  refreshment,  because  taking  the  old  cases  to  be  law,  that 
Judges  brought  Juries  round  to  the  end  of  the  Circuit,  it  is  impossible 
to  suppose  they  did  not  get  refreshment ;  therefore,  it  is  to  be  inferred, 
if  that  rule  had  been  adoped  they  must  have  had  refreshment  to  enable 
them,  not  merely  to  give  a  verdict,  but  some  of  the  cases  say,  to  continue 
enclosed. 

Now,  the  record  here  states  that  the  Court  below  discharged  the  Jury 
upon  the  bare  ground  that  they  had  time,  and  more  than  time  enough, 
to  enable  them  to  agree.  It  has  been  very  properly  observed  that  the 
Judge  below  could  see  more  of  the  circumstances  than  we  could,  and  he 
must  have  seen  that  the  men  were  in  such  a  condition,  as  that  it  was  a 
question  between  their  losing  their  lives  and  giving  a  verdict;  I  am 
satisfied  that  the  Court  below  never  acted  upon  the  bare  ground  suggested 
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E.  T.  1845.  on  ibis  record — viz.,  that  the  Jury  had  time  enough,  and  more  than  time 
Queen'sBench.  enough,  to  agree  on  a  verdict ;  but  it  is  enough  to  say  that  nothing  more 
CONWAY  has  been  put  upon  the  record  ;  and  we  cannot  go  out  of  it  in  a  question  of 
this  kind,  and  assume  it  to  be  a  case  of  necessity.  There  is  a  further 
difficulty — namely,  how  can  any  person  fix  a  time  necessary  for  twelve 
men  to  canvass  the  matter  of  a  trial  of  twelve  hours'  duration,  when 
seventeen  witnesses  were  examined,  and  the  arguments  of  Counsel,  the 
points  raised,  and  the  reasoning  upon  them  were  to  be  considered? 

I  think  that  there  is  very  considerable  difficulty  in  any  person  record- 
ing as  a  matter  of  fact  his  judgment,  that  more  than  a  reasonable  time  for 
a  Jury  to  come  to  a  sound  conclusion  had  elapsed.  Inconveniences  have 
been  suggested  ;  and  no  doubt  they  may  give  foundation  for  a  great  many 
objections  made ;  but  the  inconveniences  are  both  ways,  for  if  a  fixed 
rule  is  laid  down,  that  as  soon  as  a  Jury  declare  they  cannot  agree,  or  if 
a  certain  number  of  hours  be  fixed,  there  would  be  a  number  of  instances 
in  which  the  case  of  no  verdicts  being  given  would  be  considerably 
increased. 

The  whole  of  the  reasons  on  this  record  for  the  discharge  is,  that  the 
Jury  did  not  agree  within  the  time  the  Judge  considered  enough  for  them 
to  consider  and  find  their  verdict,  and  that  that  was  a  necessity  for  their 
discharge,  which  I  cannot  admit,  there  being  nothing  to  show  that  the 
Jury  were  not  in  health,  and  in  full  possession  of  their  faculties. 

I  do  not  acknowledge  the  existence  of  any  discretionary  power  in  a 
Judge  to  act  upon  his  own  opinion,  without  grounds  shown,  which  may 
be  considered  by  a  superior  Court.  I  know  of  no  authority  for  such 
a  position  ;  none  such  is  alluded  to  in  the  argument  of  Counsel,  or  in  the 
very  deliberate  judgments  and  reasoning  of  the  Judges  Foster  and 
Wright,  in  Kinloch^s  case ;  nor  do  I  find  the  existence  of  a  power  and 
authority  of  such  extent  in  any  of  the  books.  I  recollect  even  in  ci?il 
cases,  when  Juries  remained  in  a  considerable  time,  it  was  considered 
a  Juror  could  not  be  withdrawn  without  consent.  We  are  all  familiar 
with  the  proceeding  adopted  in  the  case  of  the  eleven  Jurors.  When  the 
Jury  did  not  agree,  they  were  called  over,  and  one  not  answering  when 
he  was  called,  the  Jury  were  then  discharged,  a  sufficient  number  not 
appearing,  it  being  a  fiction  of  law  that  but  eleven  were  present.  It  was 
a  ridiculous  fiction,  but  it  showed  that  it  was  the  opinion  of  all  at  that 
day,  that  the  Judge  could  not  of  his  own  authority  discharge  a  Jury 
under  such  circumstances,  when  no  case  of  necessity  was  shown  ;  and  io 
the  absence  of  authority  civil  or  criminal,  I  am  slow  to  be  of  opinion, 
that  the  Judge  of  his  own  discretionary  power  may  do  it.  **  Judges 
«*  must  determine,  not  by  the  crooked  cord  of  discretion,  but  by  the 
♦*  golden  meet-wand  of  the  law"  (o).     In  Hindson  v.  Kersay  (6),  a  strong 
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expression  is  made  use  of  by  Lord  Camden,  which  cannot  too  often  be    £.  T.  1845. 
called  to  our  recolleciion :  "  The  discretion  of  a  Judge  is  the  law  of    Queen*$ Bench. 
"tyrants — it  is  always  unknown — it  is  different  in  diff'erent  men — it  is       conway 
"casual,  and  depends  upon  constitution,  temper  and  passion.      In  the  '^^^ 

"  best,  it  is  oftentimes  caprice — in  the  worst,  it  is  every  vice,  folly  and  ^^^  ^ 
"passion,  to  which  human  nature  is  liable."  I  admit,  that  corruption  is  ^^^  queen. 
not  to  be  imputed  or  supposed  in  any  Judge,  but  fallibility  must  be 
admitted,  kumanum  est  errare ;  neither  would  I  subject  the  opinion  of 
Judges  on  the  determination  of  any  matter  of  fact  recorded  as  the  foun- 
dation of  this  rule  to  be  canvassed  before,  or  submitted  to  the  consider- 
ation of  Juries ;  what  the  record  states  is  not  to  be  averred  against,  nor 
is  the  propriety  of  a  Judge's  conduct  to  be  submitted  to  the  consideration 
of  Juries;  but  whether  the  rule  be  right  it  ought  to  be  considered,  if 
necessary,  by  a  superior  Court ;  and  it  is  no  degradation  to  a  Judge  to 
have  his  rule  submitted  to  the  consideration  of  of  a  superior  or  other 
Court.  In  all  cases  the  Judge  ought  to  consider  his  acts  reviewable,  and 
errors  in  his  judgment,  if  any,  amendable  ;  and  therefore,  as  I  acknow- 
ledge the  authority,  and  the  legal  fitness  and  propriety  of  the  rule  expressed 
in  Blackittoney  namely,  that  a  Jury  cannot  be  discharged  except  in  the 
case  of  necessity,  and  as  upon  this  record,  it  is  not  set  forth  by  the  attorney 
and  prosecutor  for  the  Crown,  and  as  it  does  not  appear,  that  the  Jury  so 
charged  with  the  prisoners,  and  who  were  discharged,  were  so  discharged 
from  an  evident  necessity,  I  think  there  cannot  be  judgment  upon  this 
record  against  the  prisoners,  and  that  this  judgment  ought  to  be  reversed. 

Crampton,  J. 

This  case  comes  before  the  Court  upon  a  writ  of  error  from  the 
Assize  Court  of  the  County  of  Limerick,  and  involves  a  question  of 
vast  importance  to  the  administration  of  criminal  justice — [The  learned 
Judge,  after  stating  the  record,  proceeded  thus :] — 

The  whole  record  thus  made  up  is  now  before  us  upon  a  writ 
of  error  brought  by  the  prisoners ;  and  the  error  alleged  is,  that 
judgment  upon  the  demurrers  should  have  been  given,  not  for  the 
Crown,  but  for  the  prisoners,  and  that  a  judgment  of  acquittal  should 
have  been  given  for  the  prisoners. 

There  is  certainly  something  extremely  novel  in  these  proceedings  as 
had  in  the  Court  below,  and  in  the  shape  of  this  record,  and  which  (if 
this  case  be  carried  further)  will  not,  I  am  persuaded,  pass  without 
observation.  After  pleading  not  guilty  to  the  indictment,  and  putting 
themselves  for  trial  upon  a  Jury,  the  prisoners  are  allowed  not  only  to 
plead  in  bar  of  further  proceedings,  but  to  plead  double  matter.^     The 

•  1  Chit.  Cr.  Law,  464. 
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Crown,  howeyer,  seems  not  to  offer  any  objection  to  this  course,  and 
instead  of  demurring  to  these  pleas  (which  in  my  mind  are  clearly 
bad),  replied  specially  to  each  of  them.  This  was  done  for  the  pur- 
pose of  enabling  the  prisoners  to  bring  upon  the  record  all  the  facts 
upon  which  they  rely,  a«  making  for  them  a  defence  against  any  trial  of 
the  charge  contained  in  the  indictment ;  and  it  seems  to  grow  out  of  the 
defective  manner  iti  which  the  entries  of  the  proceedings  at  the  two 
Assizes  of  the  year  1843  were  made.  The  record  omits  to  mention 
any  of  the  circumstances  which  led  to  the  original  issues  being  left 
untried  at  either  of  those  Assizes,  and  treats  the  case  as  if  it  were  a 
case  of  ordinary  remanety  thus  depriving  the  prisoners  of  whatever 
legal  benefit  those  circumstances  might  entitle  them  to.  To  supply 
this  defect,  the  pleas  in  question  (which  are  said  to  be  of  the  nature  of 
plea  puis  dannen  continuance)  appear  to  have  been  resorted  to,  and 
the  replication  thereto  filed  on  behalf  of  the  Crown  ;  and  it  appears 
now  to  be  the  desire  of  the  Crown  that  the  Court  should  pronounce  its 
judgment  upon  this  record,  as  if  the  facts  stated  in  the  plea  and  repli- 
cation had  been  inserted  in  their  proper  place  by  the  Clerk  of  the 
Crown,  as  was  done  in  Kinloch*$  case^  and  in  Shields*  case.  How- 
ever, therefore,  unusual  or  irregular  this  course  may  be,  I  shall  pro- 
ceed to  give  my  humble  opinion  upon  the  main  question  which  has 
been  raised  upon  this  record,  and  argued  at  this  bar.  The  question 
is,  should  the  Judge  below  have  allowed  the  demurrers  in  this  case, 
and  pronounced  thereupon  a  judgment  of  acquittal  for  the  prisoners? 

It  is  admitted  by  the  Crown  that  if  judgment  upon  the  demurrers 
should  have  been  given  for  the  prisoners,  that  the  prisoners  were  entitled 
to  a  judgment  of  acquittal,  just  as  if  the  pleas  in  question  had  been 
pleaded  to  a  new  indictment  and  held  to  be  good  pleas  ;  it  would  have 
been  useless  and  absurd  to  have  awarded  a  venire  de  novo,  since  the 
ruling  of  the  demurrer  for  the  prisoners  against  the  Crown  would  have 
decided  that  the  prisoners  should  never  be  tried  at  all ;  and  accordingly, 
the  case  has  been  argued  before  us  just  as  if  there  had  been  a  new 
indictment  found  against  the  prisoners,  and  the  special  pleadings  upon 
which  the  questions  before  us  arise  had  been  pleaded  upon  that  new 
indictment. 

The  question  mainly  argued  before  us  is  this;  do  the  facts  stated  in 
the  first  plea,  and  the  replication  thereto,  amount  to  a  discharge  of  the 
prisoners  from  the  charge  contained  in  the  indictment  ?  A  similar 
question  arises  upon  the  facts  stated  in  the  second  plea,  and  the 
replication  to  it  ;  to  determine  those  questions,  it  becomes  now  neces- 
sary to  state  the  facts  contained  in  the  special  pleas,  and  to  the  replica- 
tions thereto.  The  facts  stated  in  the  first  plea,  and  the  replication  to  it, 
are  these : — That  at  the  Spring  Assizes  of  the  year  1843  for  the  county 
of  Limerick,  the  prisoners  having  severally  pleaded  not  guilty  to  the 
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indictment,  were  duly  given  in  charge  to  a  Jury  then  and  there  duly 
empanelled  and  sworn ;  that  witnesses  were  examined  both  on  the  part 
of  the  Crown  and  of  the  prisoners ;  that  the  case  having  closed  in 
evidence,  and  the  Jury  having  heard  the  summing  up  of  the  presiding 
Judge,  they  retired  to  their  private  room  to  deliberate  on  their  verdict ; 
that  they  remained  in  their  private  room  for  a  long  time — to  wit,  twenty- 
four  hours,  without  meat^  drinks  fire  or  other  refreshment ;  that  on  the 
oext  day  they  came  from  their  private  room,  and  in  open  Court  declared 
to  the  presiding  Judge  "  that  they  had  not  agreed  upon  any  verdict,  and 
that  they  could  not  agree  upon  any  verdict  respecting  the  prisoners ;" 
and  that  thereupon  the  Jury  were,  in  the  exercise  of  his  judicial  discre- 
tion, discharged  by  the  presiding  Judge  without  consent  and  without 
objection,  and  without  any  fatality  having  occurred.  The  facts  disclosed 
upon  the  second  plea,  and  the  replication  to  it,  are  substantially  the  same ; 
with,  however,  the  additional  circumstance  that  the  discharge  of  the  Jury 
at  those  second  Assizes  did  not  take  place  until  after  all  the  other 
husinees  of  the  Aesizee  had  been  concluded,  and  upon  the  eve  of  an  ap' 
pro€uMng  Sabbath. 

The  case  thus  appearing,  has  led  to  a  discussion  of  the  delicate 
and  difficult  question,  whether  the  discharge  of  a  disagreeing  Jury  by 
the  Judge  presiding  at  a  criminal  trial,  be  an  act  of  discretion  on  the 
part  of  the  Judge;  or,  be  the  exercise  of  a  power  given  to  him  only  in 
certain  special  cases  ?  The  prisoners'  Counsel  lay  it  down  broadly 
that  no  such  discretionary  power  is  vested  in  the  Judge,  and  that  the 
discharge  of  the  Jury  by  the  presiding  Judge,  both  at  the  Grst  and  at 
the  second  Assizes,  but  especially  the  Grst,  was  an  illegal  act,  and  appear- 
ing on  the  record,  amounts  to  error.  The  Crown,  on  the  other  hand, 
insists  that  by  law  there  is  vested  in  the  Court  a  discretionary  power 
(under  the  circumstances  appearing  on  this  record),  to  discharge  the 
Jury,  and  to  remand  the  prisoners  for  trial  at  the  ensuing  Assizes.  Upon 
this  statement  it  is  impossible  not  to  see,  that  if  the  discharge  of  the  Jury 
under  the  circumstances  stated  upon  this  record,  either  at  the  first  or  the 
second  Assizes  of  the  year  1843,  now  entitles  the  prisoners  to  a  judgment 
of  acquittal  (as  is  claimed  for  them  by  this  writ  of  error),  that  their 
defence  upon  this  occasion,  though  not  formally,  is  substantially  the  well 
known  defence  of  autrefois  acquit,  though  the  averment  of  the  record  is, 
that  »he  prisoners  were  not  tried  either  at  the  first  or  the  second  Assizes ; 
and  that  averment,  in  legal  construction,  cannot  be  controverted. 

Upon  this  subject,  I  shall  hereafter  make  some  observations ;  but  first,  I 
would  remark  that  the  question  raised  upon  the  second  plea,  and  the  repli- 
cation to  it,  was  scarcely  discussed  at  the  Bar,  partly  because  the  main  ques- 
tion for  decision  arises  more  formally  for  the  prisoners  upon  the  first  plea, 
and  partly  because  the  case  of  Rex  v.  Shields  (a)  was  felt  to  be  upon  the 
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point ;  and  that  if  that  case  be  an  authority,  it  rules  the  demurrer  to  the 
Crowns'  replications  to  the  prisoners'  second  plea,  against  the  prisoners. 
That  was  a  case  of  murder,  and  was  first  tried  at  the  Commission  Court 
in  Dublin,  before  Baron  George  and  Judge  Finucane.  Shields  and  two 
other  prisoners  were  on  trial ;  the  Jury  retired  upon  the  close  of  the  case 
at  three  o'clock  in  the  evening ;  they  remained  in  deliberation  all  night, 
and  on  the  next  day  at  ten  o'clock  they  acquitted  the  two  other  prisoners, 
but  not  agreeing  as  to  Shields,  they  were  discharged  ;  all  the  other  busi- 
ness of  the  Commission  had  been  then  concluded ;  the  Court  thereupon 
adjourned  the  Commission  to  the  6th  of  December  then  next  (1802), 
and  remanded  the  prisoner  for  trial  at  the  next  Sitting  upon  that  day. 
On  the  adjourned  day,  before  Judges  Day  and  Fox,  the  trial  of  the 
prisoner  Shields  was  proceeded  on  ;  but  before  the  case  was  entered  into, 
Mr.  Giffbrd,  one  of  the  prisoner's  Counsel,  moved  to  have  read  the  rule 
discharging  the  Jury  at  the  former  Commission,  "  in  order  that  he  might 
"be  enabled  to  understand  under  what  circumstances  the  Jury  had  been 
**  discharged,  in  case  any  point  should  arise  as  to  the  legality  of  his 
**  client  being  put  a  second  time  upon  his  tiHal.**  The  rule  was  accord- 
ingly read ;  and  it  imported  <*  that  inasmuch  as  the  Jury  could  not  in 
**  anywise  agree^  and  that  the  Justices  were  about  to  depart  from  the 
"  county,  the  business  having  been  finished,  the  said  Jury  were  ordered 
*<  to  be  discharged,  and  the  prisoner  Shields  was  thereby  remanded,  that 
<<  he  might  abide  his  trial  at  the  next  Sitting  of  the  Commission."  This 
rule  being  read  no  plea  was  offered,  and  no  objection  was  raised  to 
the  trial  proceeding.  Along  with  Mr.  Giffbrd  were  Mr.  Egan,  Mr. 
Bushe  and  Mr.  Driscoll,  as  Counsel  for  the  prisoners,  and  though  absent 
at  the  time  the  rule  was  read,  they  appear  afterwards  to  have  come  into 
Court  and  taken  their  part  in  the  trial ;  and  by  none  of  those  eminent 
Counsel  was  any  objection  raised.  Shields  upon  this  trial  was  acquitted ; 
but  it  is  quite  manifest  that  the  four  Judges  presiding  on  those  two 
occasions,  the  Counsel  for  the  Crown,  and  the  prisoners'  Counsel, 
including  our  late  venerable  and  distinguished  Chief  Justice,  then  at  the 
Bar,  were  all  of  opinion  that  the  discharge  of  the  Jury  in  Shields'  case 
was  legal.  The  question  arising  upon  the  prisoners'  second  plea  in  this 
case,  is  identical  with  that  raised  and  relinquished  by  the  prisoner's 
Counsel  in  Shields*  case;  and  the  circumstances  of  the  discharge  in 
Shields*  case  differ  from  those  appearing  upon  the  prisoners'  first  plea, 
and  the  replications  to  it,  in  this  one  circumstance  only^  that  in  Shields 
casej  at  the  time  of  the  discharge  of  the  Jury,  all  the  other  business  of 
the  Commission  was  concluded ;  here  the  business  of  the  Assizes  had  not 
terminated ;  how  far  that  circumstance  should  avail  upon  the  argument 
remains  to  be  considered. 

It  appears  to  me  then,  that  our  inquiry  may  be  limited  to  the  questions 
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trtsiDg  upon  the  prisoners'  first  plea ;  the  demurrer  admits  the  facts  stated    £.  X.  1845. 

in  the  replication,  and  the  question  then  is  whether  the  discharge  of  the    QueetCtBtnch. 

Jury  by  the  Judge,  under  the  circumstances  stated  in  the  first  plea,  and       conwat 

the  replication  thereto,  amounted  also  to  a  legal  discharge  of  the  prison-  ^^^ 

ers;  and  here  I  think   we   should   carefully  distinguish   between   the\      ^^^^^ 

existence  of  such  a  discretionary  power  in  the  Court  as  is  contended  for   ^^^  qusev. 

00  the  part  of  the  Crown,  and  the  ezercjse  of  that  power  by  the  Judge  ; 

the  Judge  may  not  have  any  such  power  entrusted  to  him  by  the  law,  or 

he  may  ha?e  the  power  vested  in  him  and  may  exercise  it  indiscreetly. 

Our  inquiry  is  not  now  whether  it  would  have  been  more  expedient  or 

more  prudent  for  the  learned  Judge  who  presided  at  the    Limerick 

Assixes  of  Spring  1843,  to  have  given  further  time  for  deliberation  to 

the  Jury,  or  to  have  kept  them  in  ward  until  the  end  of  the  Assiies,  or 

until  they  or  some  of  them  became  dangerously  ilL     But  our  inquiry  is,\ 

whether  the  Judge  had  any  discretion  at  all  upon  the  subject ;  whether^ 

be  did  not  upon  that  occasion  assume  a  power  not  given  to  him  by  the 

law  of  the  land  ;  and  whether  the  prisoners  having  thus  (as  it  is  argued) 

bad  their  lives  once  in  jeopardy,  were  not  by  the  discharge  of  the  J  ury 

under  the  circumstances  before  stated,  for  ever  freed  from  any  further 

impeachment  upon  this  charge  of  murder. 

Without  going  back  so  far  as  JFleta  and  Bracton^  it  must,  I  think,  be 
admitted  that  the  old  rule  of  practice  (whether  that  rule  was  imperative 
or  discretionary)  was,  "  That  a  Jury  once  sworn  and  charged  in  a 
criminal  case  could  not  be  discharged  without  giving  a  verdict :"  3 
Inst.  110;  Ferrat^M  case  (a);  Foster*  s  Crown  Law^  31.  And  indeed 
the  same  rule  was  originally  applicable  to  civil  cases  also :  Morris  v. 
Da9is{h)\  2  JJo/tf,  297. 

Secondly,  it  was  also  held,  that  there  could  be  no  adjournment  of  a 
trial,  and  no  separation  of  the  Jury  :  Rex  v.  Woolfe  (c),  and  the  learned 
note  there. 

Thirdly,  it  was  holden  that  the  Jury,  after  retiring  to  consider  of  their 
verdict,  must  remain  without  meat,  drink,  fire,  candle-light  or  other  refresh- 
ment, until  their  verdict  was  given  in.  2  Hale,  P.  C.  297»  "  The  Jury 
^  must  be  kept  together  without  meat,  drink,  fire  or  candle-light»  until 
'*  their  verdict  be  given  in." 

Fourthly,  if  the  Jury  are  not  agreed  before  the  departure  of  the  Judge 
into  another  county,  the  Sheriff  must  send  them  along  in  carts,  and  the 
Judge  may  take  and  receive  their  verdict  in  another  county  :  2  Hale,  297» 
Rex  V.  Ledgingham  (of). 

The  principle  of  all   these  severe   regulations   was,    that  the    non- 

(a)  Sir  T.  Ray.  84.  {b)  3  Car.  &  P.  427. 

(c)  1  Chit,  B.  401.  (rf)  1  Vent  97. 
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agreement  of  a  Jury  within  a  reasonable  time  was  evidence  of 
refractoriness  and  perverseness  on  the  part  of  the  Jury,  and  a  contempt 
for  the  administration  of  justice, — and  that  they  should  therefore  be 
coerced  into  agreement  by  personal  suffering  and  inconvenience,  a  punish- 
ment, as  Mr.  Evelyn  says,  worse  than  that  of  the  criminal  they  were 
trying.  The  absurdity  of  this  doctrine  is  well  exposed  by  Chief  Justice 
Vaughan,  in  his  celebrated  judgment  in  BusheWs  case  (a).  But  the  doc- 
trine is  as  wicked  as  it  is  absurd :  there  may  be  (and  no  doubt  often 
.are)  cases  in  which  different  men  will  honestly  draw  different  condusioos 
from  the  same  evidence,  and  to  attempt  by  punishment  to  force  men  to 
agree  to  verdicts  contrary  to  their  conviction,  is  the  height  of  injustice, 
and  pregnant  with  the  most  mischievous  consequences.  The  principle 
then  of  punishing  Juries  into  agreement  is  exploded  ;  but  some  of  the 
rules  flowing  mainly  from  that  principle  still  continue  to  operate ;  these, 
however,  have  been  greatly  modified  in  modern  practice.  Thus,  the  role 
disallowing  candle-light  to  a  Jury  during  their  deliberations  by  night,  has 
been  long  exploded ;  and  the  usual  bailifi^s  oath  now  contains  an  excep- 
tion for  candle-light.  Secondly,  the  criminal  Courts  as  well  as  the  civil 
Courts,  have  for  many  years  exercised  the  discretionary  power  of  adjoam- 
ing  a  trial  from  day  to  day,  and  sometimes  even  of  allowing  the  Jury  to 
separate  and  return  for  the  night  to  their  respective  homes:  Resf. 
Stone  {b).  Thirdly,  the  practice  of  carting  Juries  about  after  the  Judge 
of  Assize  from  county  to  county,  seems  to  have  fallen  altogether  into 
disuse.  Fourthly,  the  rule  as  to  discharging  Juries,  who  after  a  reason- 
able time  cannot  agree,  has  been  also  greatly  relaxed. 

Thus,  in  civil  cases,  the  discretionary  power  of  the  Judge  to  dis- 
charge a  Jury  is  universally  conceded  ;  Morris  v.  Davis  (c)  ;  Cooke  v. 
Caldecott  (cf).  In  this  latter  case  when  a  question  of  consent  was 
raised.  Lord  Tenterden  said,  **  I  have  authority  to  discharge."  Thus 
also  in  mjidfimeanour  cases  the  rule  seems  also  to  have  been  relaxed;  for 
although  in  3  Inst.  110,  the  rule  as  to  discharging  Juries  is  so  laid  down 
as  to  include  larcenies  (according  to  the  ancient  practice),  which  included 
all  pleas  of  the  Crown  as  stated  in  Ferrar's  case  («),  and  is  so  severally 
stated  by  Foster ^  p*  31  ;  yet  in  Co,  Lit.  227»  6,  and  in  HawkinSf  and 
in  the  later  books  the  rule  is  confined  to  cases  affecting  life  or  member, 
and  sometimes  to  capital  cases.  And  even  in  capital  cases  Juries  have 
on  several  occasions  been  discharged  after  the  prisoners  being  given  in 
charge,  and  evidence  gone  into,  and  even  after  the  case  being  condoded 
in  evidence  and  the  Jury  retired. 


(a)  Vaug.  Rep.  141. 
(c)  8  Car.  &  P.  427. 


(b)  6  T.  R.  527. 
(rf)  4  Car.  &  P.  317. 


(e)  Sir  T.  Ray.  84. 
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Now,  I  ask,  by  what  authority  were  all  these  chauges  intro- 
duced? At  one  period  the  Judges  of  England  appear  to  have 
countenanced  a  practice  as  to  discharging  Juries,  which  is  the  very 
opposite  extreme  to  that  rigid  unbending  rule  contended  for  by  the 
prisoners'  Counsel ;  for  in  cases  in  which  the  evidence  in  support  of  a 
prosecution  appeared  to  the  Court  to  be  defective,  and  therefore,  in- 
sufficient to  convict  the  prisoner,  the  Court  has  discharged  Juries  after 
evidence  given,  and  remanded  the  prisoner  in  order  to  enable  the  Crown 
to  mend  their  defective  case.  This  was,  indeed,  a  most  oppressive  and 
UDCODstitational  exercise  of  power,  and  as  such,  it  has  been  reprobated 
by  Sir  M.  Foster,  with  whom  I  could  say  also,  that  "  I  hope  it  will  never 
be  drawn  into  example."  The  truth  seems  to  be,  that  the  doctrine 
which  deprives  the  Court  of  all  discretionary  power  upon  the  subject  in 
question,  and  that  which  would  warrant  its  exercise  to  intercept  the 
course  of  criminal  justice,  and  to  discharge  Juries  at  the  pleasure  of  the 
presiding  Judges,  are  equally  removed  from  the  true  theory.  The  rule 
laid  down  by  Blackstane  (a)-^a  rule,  however,  unknown  to  the  early 
periods  of  the  law) — is  that  by  which  we  are  told  that  modem  practice 
is,  and  should  be  governed  ;  it  runs  in  these  terms,  **  When  the  evidence 
^  is  closed  on  both  sides,  and  indeed  where  any  evidence  has  been  given, 
*'  the  Jury  cannot  be  discharged  {unleis  in  cases  of  evident  necessity)^ 
**  until  they  have  given  in  their  verdict ;"  and  this  rule  seems  to  apply 
equally  to  all  criminal  cases.  This  is  undoubtedly  a  great  modification  of 
the  old  rule  laid  down  by  Coke;  and  putting  a  rational  construction  upon 
the  term  "  necessity,**  it  would  seem  to  be  as  sound  and  satisfactory  a  rule 
as  could  be  laid  down  upon  the  subject.  Within  this  rule,  the  suddeii 
illness  of  the  prisoner,  of  a  Juror,  or  of  the  Judge,  or  the  intoxication 
of  a  Juror  (to  which  we  may  here  add),  or  the  continuing  disagreement 
of  a  Jury  after  all  the  other  business  of  the  Court  has  been  concluded, 
are  all  considered  to  be  cases  of  **  evident  necessity,"  and  in  all  of  which 
it  is  conceded  oo  all  hands  that  the  Judge  may  discharge  a  Jury.  And 
yet,  in  none  of  these  cases  is  there  any  actual  necessity,  physical  or 
moral,  for  the  discharge  of  the  Jury.  The  illness  of  the  prisoner,  the 
illness  or  intoxication  of  the  Juror,  may  be  but  temporary,  and  a  short 
adjournment  of  the  trial  might  prevent  the  discharge  at  all ;  in  Shields* 
case  the  Judges  might  have  continued  their  sittings  for  another  day,  or 
is  many  days  as  they  chose,  for  though  the  trial  (which  entled  on  the 
6th  of  November  1802)  ended  on  the  day  before  Term,  yet  the  Judges 
might  have  continued  their  sittings,  the  Act  of  the  38  G.  3,  c.  38, 
warranting  them  so  to  do,  being  then  in  force.  The  necessity,  therefore, 
seems  to  be  one  growing  out  of  a  judicial  opinion  that  the  duties  of  the 
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(a)  4  Bl.  Com.  360. 
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Commission  for  the  purposes  of  justice,  and  the  protection  of  the  prisoner 
were  concluded ;  that,  in  fact  both  those  important  objects  were  much 
more  likely  to  be  achieved  by  a  timely  discharge  of  an  exhausted  Jury, 
than  by  prolonging  the  sittings  to  await  the  chances  of  a  verdict,  or  (be 
illness  or  death  of  a  Juror.  Necessarily  vague  and  indeterminate  as  the 
terms  of  it  are,  I  will  assume  that  this  rule  of  **  evident  necessity"  thus 
understood,  is  binding  on  the  Judge ;  but  then  arises  the  important  qoes- 
tion,  18  it  an  inflexible  rule  of  law,  the  departure  from  which  will  make 
error  in  the  proceedings  ?  or  is  it  a  rule  which  the  Courts  of  law  have 
laid  down  for  themselves  ?  is  it  a  discretionary  power  to  be  exercised  by 
the  Court  for  the  advancement  of  justice  according  to  legal  principle  aod 
precedent  ?  My  opinion  is,  that  this  discretionary  power  is  vested  in  the 
Court,  that  its  existence  affords  the  best  security  for  the  prisoner's  pro- 
tection, and  for  the  advancement  of  justice,  and  that  upon  any  other 
principle  it  will  be  found  impossible  to  provide  for  the  exigencies  that  will 
arise  upon  criminal  trials,  and  that  it  alone  will  account  for  the  continu- 
ally changing  character  of  the  rule  itself,  and  reconcile  the  varioos 
authorities  upon  this  important  subject.  After  considering  this  question, 
I  shall  in  the  second  place  examine  the  position  that  by  the  proceedings 
in  this  case  the  prisoners'  lives  have  been  more  than  once  in  jeopardy. 
Thirdly,  I  shall  examine  the  principle  of  the  plea  of  autre  Jbit  acquit, 
and,  lastly,  consider  the  consequences  of  the  doctrine  contended  for  by 
the  prisoners'  Counsel ;  and  if  I  am  not  much  mistaken,  the  result  of 
these  inquiries  will  -  be,  that  judgment  in  this  case  should  be  iu  favoar 
of  the  Crown. 

First,  then,  I  would  ask  (admitting  the  stringency  of  Black$tone*$  rule), 
who  is  to  determine  whether  the  case  of  <*  evident  necessity"  has  arisen  ? 
It  cannot  be  denied  that  (here  at  least)  the  Judge  has  a  discretioo  to 
exercise ;  he  must  decide  on  the  matter  of  fact  that  causes  the  neces- 
sity ;  this  he  may  do  upon  the  oaths  of  medical  men,  or  other  persons, 
or  upon  his  own  inspection  and  observation ;  and  if  he  does  discharge 
the  Jury,  the  entry  thereupon  made  in  the  Crown  books  is  made  by 
the  authority  of  the  Judge ;  it  is  his  entry,  and  from  it  there  is  no 
appeal.  It  is  the  omission  to  make  the  proper  entries  in  this  case  io 
the  Crown  books  that  seems  to  have  produced  the  plea  and  replication 
we  are  now  considering.  Two  men,  two  Judges,  might  differ  as  to  the 
occurrence  of  a  necessity,  and  as  to  the  course  to  be  taken  with  a  dis- 
agreeing Jury  in  a  particular  case ;  but,  still  it  is  the  presiding  Judge, 
and  he  alone,  who  is  to  decide  (without  the  interference  of  a  Jury,  or 
any  other  authority),  whether  a  case  of  necessity  had  arisen  or  not ;  this 
he  does  of  course  upon  his  judicial  oath,  and  his  personal  responsibility; 
io  far,  then,  it  is  clear  that  the  Judge  has  a  d'tscretion  to  exercise; 
where  is  the  legal  limit  to  this  power  to  be  fixed  ?  the  prisoners'  Counsel 
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could  not  fix  it ;  the  Judges,  in  Kinloch*t  case^  and  Sir  M.  Foster, 
say  it  cannot  be  fixed.  I  need  scarcely  add  that  I  cannot  fix  it.  I 
cannot  in  principle  separate  the  discretionary  power  which  is  to  deter- 
mine whether  "  a  case  of  discharge''  has  arisen,  from  this  discretionary 
power  to  act  upon  "that  case,"  and  to  discharge  the  Jury.  In  truth, 
the  terms  of  exception  (viz.  **  evident  necessity'*),  introduced  into  the 
old  rule  by  Blackstone,  seem  to  me  to  show  that  the  learned  Commen- 
tator held  the  rule  to  be  one  of  discretion.  He  had  before  him 
Kinloch*9  case,  stating,  in  effect,  that  no  general  rule  upon  the  subject 
could  be  laid  down  ;  and  in  stating  the  practice  of  the  Criminal  Court 
upon  this  matter,  Blackstone  naturally  qualifies  the  old,  rule  by  the 
general  exception  of  "cases  of  evident  necessity,"  in  order,  by  general 
words,  to  embrace  that  infinite  variety  of  cases  which  Sir  M,  Foster 
says  no  general  rule  can  cover,  and  which  can  be  provided  for  by 
nothing  but  the  Judge's  discretionary  power,  to  be  exercised  according 
to  the  circumstances  of  each  particular  case,  but  always  keeping  in  view 
the  governing  principle  of  Lord  Coke*s  rule. 

Secondly,  the  decision  in  KinlocKs  case  is  strong  against  the  existence 
of  the  unbending  rule  contended  for  by  the  prisoners'  Counsel  in  this  case  : 
the  discharge  of  the  Jury  in  that  case  was  a  manifest  exercise  of  discretion 
by  the  Court,  and  clearly  was  not  the  result  of  any  necessity.  That  case 
differs  from  the  present,  in  the  circumstances  that  the  evidence  had 
not  been  gone  into,  though  the  prisoner  was  given  in  charge  to  the  Jury, 
and  that  the  order  was  made  by  consent  and  on  motion  of  the  prisoner*s 
Counsel.  But  the  order  so  made  is  as  irreconcileable  with  Coke's  rule 
as  the  discharge  at  the  Limerick  Assizes  was ;  for  the  old  rule  makes  no 
distinction  between  the  cases  in  which  after  a  prisoner  is  given  in  charge, 
eridence  has  been  gone  into,  and  the  cases  in  which  none  has  been  given ; 
and  it  will  be  scarcely  contended  that  after  the  prisoner  is  given  in 
charge,  and  before  evidence  is  given,  the  Judge  has  a  discretion  which  is 
taken  from  him  as  soon  as  one  witness  has,  on  his  oath,  merely  stated  what 
was  his  name.  And  secondly,  the  orders  being  made  on  consent,  and 
at  the  prisoner's  instance  (though  in  itself  an  important  ground  for 
making  the  order),  can  make  no  change  in  principle.  The  old  rule  (and 
even  Blackstone*s  rule)  does  not  except  cases  of  consent,  and  the  result 
of  modern  authorities  is  that  the  prisoner's  consent  should  never  be  asked, 
nor  indeed  taken,  except  in  cases  manifestly  for  the  prisoner's  benefit. 
The  order  was  made  inKinloch^s  case  upon  motion,  and  (though  ultimately 
on  consent  yet),  after  an  ineffectual  resistance  to  the  order  by  the  Crown, 
and  was  manifestly  an  act  of  discretion  exercised  by  the  Court  without 
the  intervention  of  any  necessity,  misconduct,  or  fatality  ;  it  was  an  order 
made  with  great  caution  and  tenderness  by  the  Court,  and  a  departure 
from  the  general  rule  by  which  the  conduct  of  Judges  is,  and  should 
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severally  be  governed  ;  it  was  an  indulgence  to  the  prisoners  to  let  then 
into  a  defence  which  inadvertently  they  had  pretermitted  making  it 
the  proper  time.  It  has  been  urged,  that  the  discharge  of  the  Jury  in 
KinlocKs  case  being  for  the  benefit  of  the  prisoner  distinguuhes  that 
case ;  it  was  so  undoubtedly,  but  can  that  circumstauce  (save  as  an 
argument  to  the  discretion  of  the  Court)  make  any  difference  ?  There 
is  no  such  exception  to  the  old  rule,  and  if  there  were,  it  would  onlj 
shift  the  difficulty  a  stage,  for  who  is  to  judge  whether  the  discharge  be, 
or  be  not  for  the  benefit  of  the  prisoner  ?  It  cannot  be  left  to  the  prisoner 
to  decide  that  matter,  nor  to  his  Counsel,  if  he  have  one ;  it  must,  there* 
fore,  rest  with  the  Judge,  and  be  determined  by  his  judicial  discretion. 
But  in  truth,  so  weighty  a  doctrine  cannot  be  based  on  so  narrow  a 
ground.  The  benefit  to  the  prisoner  which  the  rule  in  question,  or  anj 
rule  upon  the  subject  can  contemplate,  must  be  a  benefit  (like  the  indoU 
gence  granted  in  KinlocVs  case)^  which  is  consistent  with  the  benefit  of 
the  public  and  the  promotion  of  justice,  an  indulgent  advantage  to  him 
of  all  the  protection  which  the  law  intends  for  innocent  parties,  but  not 
a  door  by  which^to  enable  the  guilty  to  escape.  The  evident  urgency 
of  the  case  in  the  advancement  of  impartial  justice,  and  the  necessary 
and  indulgent  protection  of  the  prisoner  are,  the  circumstances  by  which 
the  discretion  of  the  Judge  should  be  guided  in  departing  horn  the 
general  rule,  and  that  such  was  the  opinion  of  the  Judges  who  decided 
KifdocKs  case  is  plain  to  my  understanding ;  they  acted  manifestly  on 
Lord  CqMs  rule  as  a  rule  which  was  to  govern  their  discretion,  and  not 
to  deprive  them  of  discretion — {Foster^  27).  "  They  agreed,  that  ad- 
"  mitting  the  rule  laid  down  by  Lord  Coke  to  be  a  good  general  rule,  yet 
*^  it  cannot  be  universally  binding,  nor  is  it  easy  to  lay  down  any  rule  that 
"  will  be  so ;  the  rule  cannot  bind  in  cases  which  would  be  productive  of 
"  hardship  or  manifest  injustice  to  the  prisoner,'*  to  which  I  may  add,  in  the 
language  of  Eyre,  C.  J«,  *'  or  the  necessity  of  departing  from  the  strict 
rule  becomes  apparent ;"  Hard\fs  case  (a). 

Now,  what  can  we  understand  by  *<  a  general  rule  not  universally 
binding,"  a  rule  that  may  be  departed  from  when  it  becomes  apparent 
to  the  Judge  that  it  is  necessary  to  depart  from  it  ?  Must  it  not  be  a 
rule  which  generally  binds  the  Judge,  but  which  he  may  dispense  with 
when  in  his  judicial  discretion  he  sees  that  the  ends  of  justice  require 
him  so  to  do  ?  If  it  were  a  rule,  the  departure  from  which  would  create 
error,  it  must  be  a  rule  universally  binding;  it  should  be  a  rule  like  the  rule 
of  law  which  makes  the  eldest  son  the  heir  of  his  father,  a  rule  from  which 
no  Judge  can  deviate,  as  to  which  he  has  no  discretion.  But  the  rule  we 
are  considering  is  like  the  rule  of  law  which  says  that  fines  and  imprison* 


(a)  24  St.  Tr.  414. 
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ments  must  not  be  unreasonable;  and  yet,  in  numerous  cases,  the  Judge  £.  T.  1845. 
admeasures  the  fine  and  imprisonment  of  the  convicts  according  to  his  Q^teen'sBeneh, 
judicial  discretion.  The  law,  at  the  same  time  that  it  vests  a  discre- 
tionary power  in  the  Judge  to  admeasure  tlie  punishment,  lays  down  a 
general  rule  to  guide  his  discretion,  and  he  is  as  much  bound  to  observe 
such  general  rule  as  he  is  to  observe  these  peremptory  rules  of  law  from 
which  he  has  no  discretion  to  depart. 

Thirdly.  Again,  the  language  of  the  Judges  in  Hard%f$  case  tends 
to  the  same  conclusion.  Eyre,  C.  J.,  after  laying  down  the  general 
rule  says,  "  I  shall  never  willingly  depart  firom,  nor  consent  to  depart  from 
«•  it  but  in  a  case  of  extreme  necessity,  and  when,  therefore,  the  necessity 
"  of  the  case  will  justify  a  deviation  from  the  strict  rule  of  law."  If  the 
rule  adverted  to  were  a  peremptory  inflexible  rule  he  could  not  deviate 
from  it,  and  it  would  be  absurd  to  talk  of  being  unwilling  to  consent  to 
depart  from  it. 

Fourthly.     The  resolution  of  the  Judges  of  England,  as  reported  in 
CartheWi  tend,  in  my  mind»  to  the  same  conclusion.     I  am  here  assum- 
ing that  such  resolutions  were  actually  entered  into,  notwithstanding  the 
conclusions  of  Sir  M.  Foster  i  these  were  made  not  upon  any  case 
arising  before  the  Judges  for  judicial  determination,  not  upon   argu- 
ment of  Counsel,  but    "  upon  debate  between  themselves,"  and  seem 
therefore  intended  as  rules  for  the  government  of  their  own  discretion, 
and  to  produce  uniformity  of  practice,  and  not  as  maxims  of  the  common 
law ;  and,  accordingly,  it  is  observable  that  every  one  of  the  three  reso- 
lutions reported  in   Carthew^  465,  has  been  departed  from  in  modern 
practice.     Thus,  first,  in  KinlocKs  case^  a  capital  case,  a  Juror  was 
withdrawn  upon  consent,  contrary  to  the  first  resolution.     Secondly,  the 
modern  practice  altogether  repudiates  the   doctrine   of  withdrawing  a 
Joror  by  consent   in   misdemeanour  cases,  Hex  v.   Woolfe^  contrary 
to    the    second  resolution:    and   thirdly,    in   civil  cases,   it   is  every 
day's  practice  to  withdraw  a  Juror  without  consent,  Cook  v.  Caldecott{a)y 
contrary  to  the  third   resolution.     This  continual   shifting  of  practice 
and    variation    of    rule    is    strong    to   show    that   there   is,    and  has 
been,  no  inflexible  rule  of  law  upon  the  subject,  but  that  the  rules 
are  themselves  deduced  from  the  decisions  of  Courts  of  Justice  exer- 
cising judicial   discretion  upon    the  matter;    and  it  would   therefore 
appear  that  the  resolutions  reported  in   Carthew  are  like  those  resolu- 
tions adopted  by   the  Judges  of  England   upon   the   passing   of   the 
Prisoners'  Counsel's  Act,  rules  for  the  guidance  of  their  own  discretion, 
and  to  produce  uniformity  of  decision ;  but  the  departure  from  which 
xould  not  be  matter  of  error. 


(a)  4  Car.  &  P.  317. 
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Fifthly.  The  opinion  of  Sir  M.  Hale  is  express,  that  the  rule  as  to 
discharging  Juries  is  a  rule  of  discretion  :  2  Hale^  295.  But  then  it  is 
argued  that  that  opinion  is  to  be  disregarded,  because  he  eialts  this  doc- 
trine of  discretion  to  a  height  which  modern  Judges  and  modern  prac- 
tice has  altogether  condemned.  It  is  quite  true  that  the  doctrine  and 
practice  of  HaWs  day  upon  this  subject,  tended  to  oppression  and  injus- 
tice, and  has  in  latter  times  been  justly  and  ani?ersally  reprobated. 
But  still  it  shows  that  in  Hale*s  opinion  the  discretionary  power  did 
exist ;  and  upon  a  subject  of  criminal  law,  whose  opinion  is  entitled  to 
more  weight  ?  And  let  those  who  criticise  this  great  and  good  man 
recollect,  that  Hale^  in  the  passages  referred  to,  is  describing  an  exist- 
ing practice  as  administered  by  the  Judges  of  his  own  time ;  and  that 
if  he  seems  to  approve  of  it,  and  even  to  assign  reasons  for  its  exercise, 
he  does  so  on  the  ground  and  for  the  purpose  only,  that  thereby  the 
administration  of  criminal  justice  may  be  promoted.  HMt  testimony 
in  favour  of  discretion  is  not  the  less  explicit  or  convincing,  because  he 
shows  that  the  discretion  had  been  abused,  and  that  the  tendency  of  the 
times  was  to  make  an  oppressive  use  of  it. 

Sixthly.  The  opinion  of  Sir  M.  Foster  on  a  subject  of  this  descrip- 
tion is  entitled  to  the  greatest  weight,  and  that  opinion  is  manifestly  in 
favour  of  discretion.  In  p.  29»  he  says,  *'  The  general  question  is  a  point 
'*  of  great  difficulty  and  of  mighty  importance  (that  is  the  power  of  the 
**  Court  to  discharge  Juries),  and  I  take  it  to  be  one  of  those  questions 
*^  which  are  not  capable  of  being  determined  by  antf  general  rvle  that 
"  has  hitherto  been  laid  down,  or  possibly  ever  may.  For  I  think  it 
"  impossible  to  fix  upon  any  single  rule  which  can  be  made  to  govern 
**  the  infinite  variety  of  cases  which  may  come  under  this  general  ques- 
"  tion,  without  manifest  absurdity,  and  in  some  instances  without  the 
<<  highest  injustice."  And  he  goes  on  to  add  that  most  of  the  objections 
(made  in  the  case  then  before  him)  are  levelled  at  the  improper  exer- 
cise  of  the  power^  and  do  not  reach  this  present  case.  And  in  p.  34, 
after  showing  the  exercise  of  discretion  in  the  Court,  as  to  admitting 
approvers,  he  says,  <<  and  yet  we  see  that  in  a  matter  of  mere  discretion 
'<  the  Court  did  frequently,  upon  the  circumstances,  discharge  Juries 
<<  after  they  were  charged  and  had  in  part  heard  evidence  ;''  and  again  he 
says,  after  citing  instances,  <*  These  do  show  in  part  what  I  hinted  in 
"  the  beginning,  that  no  general  rule  can  govern  the  discretion  of  the 
<<  Court  on  this  subject  in  all  possible  cases  and  circumstances.^  In  con- 
formity with  these  opinions  is  the  high  authority  of  Lord  Tenterdeo, 
in  the  case  of  Res  v.  Cobbett;  after  fifteen  hours'  confinement,  and 
upon  the  Jury  informing  him  that  they  could  never  agree  upon  a  ver- 
dict. Lord  Tenterden  discharged  the  Jury ;  this  was,  to  be  sure,  a 
misdemeanour  case  ;  but  the  principle  must  be  the  same :   3  Bumi 
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Justice,  9th  Ed.  975.      The  same  learned  Judge   says  in    Rex    v.    E.  T.  1845. 
Woolfe^a),    <' It  seems  to  me  that  the  law  has  vested  in  the  Judge    y^^*  ^^  * 
**  the  discretion  of  sayings  whether  or  not,  in  any  particular  case  it       cowway 
*'  may  be  allowed  to  the  Jury  to  go  to  their  separate  homes  during  a 
"  necessary  adjournment  for   the  night."     Can  any  body  doubt  Lord  ^^ 

Tenterden*8  opinion  on  the  subject  ?  Two  cases  are  relied  upon  by  the  the  quxbn. 
prisoners'  Counsel,  as  opposed  to  this  discretionary  power  being  vested  in 
the  Judge,  Bex  v.  Wardle  (6),  and  Rex  v.  KeUs  (c)  ;  but  they  touch  not 
the  point.  In  Rex  v.  Wardle^  the  Crown  had  omitted  to  challenge  an 
exceptionable  Juror,  and  after  the  Jury  being  sworn,  and  after  the  prisoner 
being  given  in  charge,  the  Judge  is  called  upon  to  discharge  the  Jury,  ^ 
because  the  unchallenged  Juror  was  the  prisoner's  relation,  the  Court  says, 
most  properly,  **  it  cannot  be  done."  In  Rex  v.  Kells^  according  to  the 
more  accurate  M,S.  report  of  my  Brother  Perrin,  it  would  appear  that 
the  Twelve  Judges  thought  that  the  Judge  below  should  not  have  dis- 
charged the  Jury,  because  a  witness  for  the  Crown  was  taken  ill,  and 
unable  to  complete  his  examination,  and  thereupon  they  advise  that 
the  prisoner  shall  be  discharged  from  the  indictment :  this  is  accord- 
ingly done ;  but  it  decides  nothing  but  what  we  all  admit,  that  in  the 
case  of  Rex  v.  KeUsy  the  Judge  had  made  a  mistake,  and  it  was 
humanely  recommended  that  the  prisoner  should  not  suffer  by  it.  I 
close  this  reference  to  the  authorities  on  this  part  of  the  subject  by 
reading  the  following  passage  from  Doci.  and  Stu,,  c.  52 : — **  And 
"  if  the  Jury  will  in  nowise  agree,  I  think  that  the  Justices  may 
"  set  such  order  in  the  matter  as  may  seem  to  them,  by  their  discre- 
"  tion,  to  stand  upon  reason  and  conscience,  by  awarding  of  a  new 
"inquest,  and  by  setting  a  fine  upon  them,  that  they  shall  find  in 
*<  default,  or  otherwise,  as  they  shall  think  best  by  their  discretion  : 
**  like  as  they  may  do  if  one  of  the  Jury  die  before  verdict,  or  if  any 
<*  other  like  casualties  fall  in  that  behalf."  This  (and  it  is  no  mean 
authority)  is  a  direct  and  explicit  assertion  of  the  doctrine  of  discretion  ; 
and  the  entry  made  in  Shields*  case,  **  that  the  Jury  could  in  no- 
wise agree,**  is  manifestly  founded  on  this  passage ;  and  recollect, 
Shields*  case  was  before  the  same  Judge,  who  discharged  the  prisoner 
in  Rex  v.  KeUs. 

But  secondly,  whether  this  discretionary  power  does  or  does  not  exist 
in  the  Judge,  can  a  mistaken  discharge  of  the  Jury  be  deemed  equiva- 
lent to  an  aquittal  ?  Let  us  take  the  case  of  a  special  verdict  in  a  capital 
case,  and  suppose  the  verdict  imperfect,  so  that  no  judgment  can  be 
given  upon  it,  what  is  to  be  done  ?     The  Jury  were  discharged  upou 

(a)  1  Chitt  421.  (b)  Car.  &  Mtrih,  647. 

(c)  1  Cr.  &  Dix,  151. 
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giving  in  their  verdict.     The  case  is  brought  by  certiorari  into  the 
Queen's  Bench — what  is  to  be  done  ?      A  venire  de  novo  is  the  proper 
course — so  says  Hale,  C.  J.*  in  Keaf*  case  (a) ;  and  such  is  the  doc- 
trine laid  down  in  Rex  v.  Hayes  {b).      Mr.  Chitty  indeed  expresses  a 
doubt  whether  in  a  capital  case  a  venire  de  novo  ought  to  issue  (c);  but 
he  admits  that  the  discharge  of  a  Jury  who  have  found  an  imperfect 
verdict,  is  no  answer  to  a  new  indictment  for  the  same  offence  ;  and  such 
is  the  doctrine  expressly  held  and  acted  upon  in  the  case  of  Rex  v.  Bur- 
ridge  (d)^  a  case  of  felony,  and  so  it  is  laid  down  in  Com.  Dig.  Indict^ 
menty  N.     Mr.  Chitty^s  doubt  would  seem  now  to  be  set  at  rest  by  the 
late  judgment  of  the  House  of  Lords  in  Rex  v.  Gray^  and  the  cases 
lately  ruled  in  this  Court,  in  conformity  with  that  decision.    Now,  I  owa 
that  the  case  of  an  imperfect  verdict,  and  a  discharge  of  the  Jury  there- 
upon, seem  to  me  not  to  differ  in  principle  from  the  case  of  a  non-verdict 
by  reason  of  the  disagreement  of  the  Jury,  and  their  discharge  thereupon 
by  the  Judge.     It  is  because  an  imperfect  verdict  amounts  in  law  to  no 
verdict,  that  a  venire  de  novo  issues;  and  shall  it  be  said  that  the  mere 
form  of  a  verdict  shall  make  the  difference  ?    And  if  it  be  urged  that  the 
imperfect  verdict  is  a  mistake  of  the  Jury,  and  therefore  to  be  remedied 
by  a  venire  de  novoy  whereas  in  the  present  case  the  mistake  is  by  the 
Judge  ;  I  ask,  where  is  the  principle  of  law  to  be  found,  which  asserts 
that  the  mistake  of  a  Jury  is  curable  by  a  venire  de  novo,  and  that  the 
mistake  of  the  Judge  is  not  curable  by  the  same  means  ?  although  per- 
haps I  might  say,  that  an  imperfect  verdict  is  as  much  the  error  of  the 
Judge  as  of  the  Jury,  for  no  verdict  can  be  recorded  without  the  sanction 
of  the  Court ;  but  in  the  case  of  Rex  v.  Crroy,  the  mistake  was  the  mis- 
take of  the  Judge.     But  the  true  and  rational  doctrine  is,  that  where  a 
trial  proves  abortive  in  consequence  of  no  legal  verdict  being  given,  a 
.  venire  de  novo  ought  to  go,  whether  the  result  has  flowed  from  the  error 
of  the  Judge  or  the  Jury,  or  of  both. 

But  it  is  objected  that  the  humane  principle  of  our  criminal  law  i% 
that  the  life  of  a  prisoner  shall  not  be  twice  put  in  jeopardy,  as  it  is  con- 
tended by  the  prisoners^'  Counsel  has  been  done  in  the  present  case. 
Now,  I  admit  at  once  the  principle,  but  I  think  that  in  this  case  the 
prisoner's  life  has  not  been  twice  in  jeopardy,  although  in  popular 
language  twice  tried,  yet  in  contemplation  of  law  the  prisoners  have  had 
but  one  trial,  that  upon  which  they  were  found  guilty.  Such  is  the 
averment  of  this  record,  and  such  is  the  legal  conclusion  from  what 
appears  on  the  pleadings.  To  constitute  a  trial,  not  popularly  but  legally, 
there  must  be  a  verdict  followed  by  a  judgment.    But  let  me  try  what  is 


(a)  SlLinDer'8  Bep.  667. 
ic)  1  Cr.  Law,  664. 


(h)  2  Ld.  Raym.  1621. 
{d)  3  Pr.  Wms.  439. 
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meant  bj  this  principle,  that  the  prisoners  shall  not  be  twice  put  in  £.  T.  1845* 
jeopardy  ;  and  first,  I  try  it  by  seeing  to  what  cases  the  principle  does  Q^^*^^^f^» 
not  apply  ;  it  is  clear,  first,  that  it  does  not  apply  to  the  case  of  a  defec- 
tive indictment  or  defective  process.  Why  ?  Because  the  prisoner's  life, 
although  perilled  by  the  proceeding,  was  not  in  legal  contemplation 
endangered  (a).  Secondly,  it  does  not  apply  to  the  case  where  upon  a 
good  indictment  there  has  been  an  acquittal,  not  upon  the  merits,  but 
upon  the  ground  of  a  variance,  or  of  the  venue  being  laid  in  a  wrong 
county.  In  such  cases,  notwithstanding  an  acquittal,  the  prisoners  may 
be  tried  again  upon  a  new  indictment :  Rex  v.  Sheen  (6).  In  those 
cases  the  prisoner's  life  was  held  not  to  have  been  in  jeopardy,  because 
he  could  not  properly  have  been  convicted  upon  the  first  indictment, 
although  he  was  formally  tried  for  and  acquitted  of  the  charge.  Thirdly, 
it  does  not  apply  to  the  case  of  an  imperfect  verdict,  as  already  shown  : 
Com  Dig.  Indict,  N.  Why  is  this  ?  Because,  in  point  of  law,  the 
prisoner,  in  such  a  case,  has  never  in  fact  been  tried.  Trial,  means  a 
complete  and  finished  trial,  and  when  there  is  no  verdict,  there  has  been 
in  law  no  trial.  In  all  these  cases  the  prisoner's  life  has  not  been  in 
actual  jeopardy,  and  the  ends  of  public  justice  have  not  been  satisfied 
either  by  an  acquittal  or  a  conviction.  The  true  meaning  of  the  rule 
that  the  prisoner  is  not  to  be  put  twice  in  jeopardy  for  one  and  the  same 
offence,  is  given  in  Sir  Wm.  Wtthipole't  ca8e(c).  It  was  contended  in 
that  case  by  the  prisoner's  Counsel  (the  prisoner  having  been  arraigned 
upon  an  indictment  for  murder),  that  he  ought  not  to  be  arraigned  upon 
this  indictment,  because  he  had  been  autrefois  arreign  upon  an  inquisi- 
tion of  murder  found  before  the  Coroner,  and  had  pleaded  thereto,  &c.,  and 
so  concluded  his  plea  by  pleading  not  guilty  thereto.  But  it  was  held  by 
all  the  Court  that  this  was  no  cause  of  plea,  for  where  he  is  not  convicted 
or  acquitted  he  may  be  arraigned  upon  a  new  indictment,  and  such  also 
is  the  doctrine  of  Vaus*9  case  (cQ,  where  it  is  laid  down  that  a  man's  life 
was  not  in  jeopardy  by  a  proceeding  which  did  not  show  a  lawful  acquittal 
or  conviction.  To  make  such  a  case,  the  prisoner  must  show  that  he 
was  <<  legitimo  modo  acquietatus  or  convictusy**  that  is  by  due  course  of 
law;  and  although  that  case  has,  on  another  ground,  been  criticised, 
there  is  no  authority  which  can  traverse  the  doctrine  now  stated.  It  is 
upon  this  sane  doctrine  that  the  prisoner  is  put  upon  his  trial  again,  in  a 
case  in  which  a  Jury  have  been  discharged  upon  the  sudden  illness  of  a 
Juror ;  and  the  principle  of  law  which  requires  in  such  cases  a  venire  de 
novo  is  equally  applicable  to  the  case  of  a  premature  discharge  of  a  dis- 
agreeing Jury  :   and  this   leads   me  now  to  examine  more  closely  the 

(a)  1  Chitt  Cr.  L.  766.  (b)  2  Car.  &  P.  634. 

{€)  Cro.  Car.  147.  (d)  4  Rep.  46,  a. 
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Queen'sBencA.    prisoners. 

It  is  clear  thai  the  plea  of  autrefois  acquit  does  not  apply  to  the  case 
before  us,  more  than  the  plea  of  autre  fois  convict ;  and  yet  the  priso- 
ners claim  a  judgment  of  acquittal.  That  plea  is  expressly  founded  upon 
the  principle,  that  a  prisoner  shall  not  be  put  in  jeopardy  a  second 
time  for  the  same  offence,  which  did  not  occur  in  this  case :  but  is 
there  a  third  class  of  pleas  upon  which  a  prisoner  may  rely  against 
being  put  upon  his  trial  a  second  time  ?  Can  the  prisoner,  in  any  case, 
rely  for  his  defence  upon  the  fact  of  a  previous  abortive  trial  ?  I  may 
say,  without  fear  of  contradiction,  that  there  is  neither  precedent  nor 
authouty  for  such  a  plea.  KinlocKe  case  was  a  motion  in  arrest  of 
judgment,  and  was  (as  I  think  I  have  shown)  no  authority  for  such  a  plea 
as  that  now  before  us.  This  is  a  plea  which  claims  an  acquittal  for  the 
prisoners  on  the  ground  of  a  former  abortive  trial.  To  hold  such  a  plea 
good,  is  to  put  an  abortive  trial  on  the  same  footing  (as  a  defence)  with 
that  of  a  completed  trial,  and  indeed  to  give  to  such  a  plea  a  greater 
force  than  could  be  given  to  the  plea  of  autrefois  acquit.  For  it  is  clear 
law,  that  a  mere  plea  of  a  prisoner's  acquittal  for  the  same  offence,  would 
be  a  bad  plea ;  this  point  has  been  solemnly  ruled  in  the  case  of  Res  v. 
Wilda^(a).  It  is  clear  law,  and  so  held  in  that  case,  that  the  plea  of 
autrefois  acquit  must  set  out  the  judgment  of  acquittal,  and  will  be  bad 
unless  it  appear  on  the  face  of  the  record  that  the  acquittal  is  founded  on 
a  verdict.  *'  It  must  be  **  (says  Hale  (b),  as  to  the  plea  of  autre  fois 
acquit),  **  an  acquittal  upon  trial  either  by  verdict  or  battle." — 
The  form  of  the  plea  and  its  averments  show  what  by  the  common  law 
was  required  to  make  the  defence  of  a  former  acquittal — viz.,  a  trial 
and  a  verdict^  and  a  judgment  thei^eupon^^qvod  eat  sine  die;  and  in 
this  case  we  are  called  upon  to  pronounce  that  judgment  in  a  case 
where  there  was  no  previous  verdict  and  no  completed  trial;  and  that 
too  in  a  case  in  which  the  prisoners  have,  after  a  solemn  trial,  been 
pronounced  guilty  by  the  verdict  of  a  Jury.  That  verdict  of  guilty  can- 
not, however,  influence  this  case,  if  the  act  of  the  Judge  in  discharging 
the  Jury  amounted  in  law  to  an  acquittal  of  the  prisoners;  that  is  whal 
the  prisoner  asserts  by  this  plea :  it  is  not  a  case  for  a  venire  de  novo  ; 
the  venire  de  novo  did  issue,  and  it  is  against  the  trial  on  that  venire 
that  this  plea  is  put  in.  But  if  this  plea  be  good,  I  ask  would  not  the 
same  argument  sustain  a  plea  alleging  any  other  case  of  a  premature 
discharge  of  a  Jury ;  a  plea,  for  example,  stating  a  discharge  upon  the 
supposed  ground  that  a  Juror  was  suddenly  ill,  whereas  in  point  of  fact 
he  was  not  so  iU ;  or  that  the  evidence  of  his  illness  was  not  such  as  to 
warrant  the  Judge  in  discharging  him  and  the  rest  of  the  Jury :  in  truth. 


(a)  1  M.  4;  S.  183. 


{b)  2  Tol.  146. 
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the  case  in  principle  roust  be  ultimately  brought  to  this  upon  the  pri-    £.  T.  1 845. 
toners'  argument,  that  the  discharge  of  a  Jury  by  a  Judge,  after  the    Q^^^^^eneh. 
prisoners  being  giren  in  charge  to  them,  is  equivalent  in  law  to  a  verdict      conwat 
of  acquittal;  and  if  so,  it  would  follow  upon  every  case  where  a  Jury  ^^^ 

disagreed  and  were  discharged,  and  the  discharge  was  stated  upon  the 
record,  that  it  should  be  followed  by  a  judgment  quod  eat  sine  die.  jg^  queen. 
Suppose  the  Jury»  without  the  authority  of  the  Judge,  had  discharged 
themselves  on  the  second  day,  or  one  absented  himself  for  an  hour,  could 
the  prisoners  avail  themselves  of  that  discharge  ?  That  will  not  be  con- 
tended ;  and  yet  how  in  principle  do  the  cases  differ  ?  one  is  the  mistake 
of  the  Judge,  the  other  that  of  the  Jury. 

Suppose  the  Judge,  in  a  capital  case,  to  take  a  privy  verdict  of  guilty 
from  a  Jury,  and  then  discharge  them,  that  would  be  a  violation  of  the 
rule  of  law  as  laid  down  by  Lord  Coke ;  but  could  the  prisoner  rely 
upon  that  transaction  as  a  defence  ?  The  verdict  might  be  deemed  a 
nullity,  and  a  venire  de  novo  the  result ;  but  will  it  be  contended  that  the 
prisoner,  in  answer  to  further  proceedings  against  him,  could  plead  that 
transaction  as  a  defence  ?  My  opinion  is,  that  a  premature  or  irregular 
discharge  of  a  Jury  cannot  be  made  equivalent  to  an  acquittal  by  verdict ; 
it  may  be  the  subject  of  another  consideration  by  another  tribunal,  or  in 
a  different  quarter ;  but  it  is  not  matter  of  defence  by  way  of  plea.  The 
Crown's  replication  in  this  case  is  said  to  be  defective  in  not  showing 
circumstances  to  raise  the  case  of  an  evident  necessity  for  the  discharge. 
Take  it  to  be  so,  and  let  me  suppose  that  a  case  had  been  stated  in  the 
replication  of  the  illness  of  a  Juror,  and  a  discharge  thereupon,  and  an 
issue  in  fact  taken  by  the  prisoners  upon  that  replication,  the  propriety 
of  the  discharge  would  then  come  to  be  triable  by  a  Jury ;  and  the  act  of 
the  Judge  in  discharging  the  Jury  would  be  examinable  by  a  new  Jury 
upon  every  occasion.  I  need  not  dwell  upon  the  inconvenience  of  such 
a  doctrine. 

fiut  let  us  now  look  to  some  of  the  consequences  of  holding  that  in  this 
case  the  Judge  had  no  discretion  to  discharge  the  Jury,  under  the 
circumstances  stated  upon  this  record.  I  may  ask  then  what,  under  the 
circumstances,  should  the  learned  Judge  have  done?  If  it  is  said,  as  it 
has  been,  he  should  have  kept  them  longer  in  custody,  I  ask  then  how 
much  longer  ?  Until  the  Jurors,  or  one  of  them,  becomes  from  illness 
incapable  of  acting,  or  until  all  the  other  business  of  the  Assizes  was 
concluded  ?  Or  should  the  Judge  have  carried  the  Jury  with  him,  after 
the  other  business  was  concluded,  to  the  bounds  of  the  county  or  further  ? 
And  in  the  meantime  should  the  Jurors  be  allowed  meat  and  drink,  fire 
and  refreshment  ?  No  answer  is  suggested  by  the  prisoners'  Counsel  to 
any  of  those  questions  ;  and  none,  for  the  reasons  stated  by  Sir  M.  Foster, 
could  be  assigned.  The  discharge  in  question  is  stated  to  be  a  violation 
of  a  fixed  and  peremptory  rule  of  law,  and  yet  nobody  can  tell  what  that 
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E.  T.  1845.    fixed  rule  is;  it  has  been  continually  varying  and  shifting  according  to 

Qiregw  t Bench,   jjj^  discretion  of  Judges  from  time  to  time,  and  yet  it  is  said  not  to  be  a 

CONWAT      rule  of  discretion,  but  an  unbending  rule,  the  departure  from  which  if 

error.     Suppose  first,  (he  Judge  had  waited  twelve  hours  longer  for  the 

verdict,  would  that  have  satisfied  the  rule  ?    Plainly  not  (according  to  the 

TUB  QUBBN.   argument),  as  long  as  life  and  health  remained  to  the  Jury,  and  as  there 

was  other  business  to  occupy  the  Court.  Well,  then,  is  it  to  be  laid  down 

that  it  is  error  to  discharge  a  disagreeing  Jury  until  they,  or  some  of 

them,  become  so  ill  that  they  become  incapable  of  acting  ? 

First.  This  would  be,  I  apprehend,  a  most  alarming  position  for  this 
Court  to  lay  down.  How  could  we  expect  conscientious  men,  with  such 
a  penalty  before  their  eyes  in  cases  of  disagreement,  to  attend,  and  to 
discharge  the  duty  of  Jurors?  The  Juror's  office  at  the  best  is  au 
onerous  and  thankless  office,  but  with  such  a  doctrine  laid  down  as  is 
here  supposed,  who  would  not  rather  submit  to  a  heavy  fine  than  attend 
as  a  Juror  upon  a  capital  case  ? 

Secondly.  Again,  see  the  danger  of  a  Juror  who  may,  honestly,  differ 
from  others  of  the  Jury,  being  induced  under  apprehensions  of  danger 
to  his  life  or  health  to  relinquish  his  conscientious  convictions  and  agree 
to  a  verdict  which  he  believes  to  be  an  erroneous  one. 

Thirdly.  It  is  most  unreasonable  to  expect,  after  the  lapse  of  many 
hours  of  discussion  or  disputation,  after  a  night  spent  without  rest,  fire, 
or  refreshment  of  any  kind,  that  Jurors  exhausted  (as  they  must  be)  in 
body  and  mind,  and  who  then  in  open  Court  publicly  declare  that  they 
have  not,  and  cannot  agree  in  a  verdict ;  it  is,  I  say,  most  unreasonable 
to  expect  that  men  so  circumstanced  can,  by  a  sentence  of  imprisonment 
and  starvation  until  they  are  agreed^  or  until  they,  or  some  of  them, 
become  seriously  ill,  be  brought  to  agree  in  a  just  and  satisfactory  verdict. 
This  doctrine  of  punishing  a  Jury  into  agreement  is  monstrous,  uncon- 
stitutional and  absurd. 

Well,  then  it  is  said,  confine  them  until  the  end  of  the  Assizes ;  but  at 
Cork  the  Assizes  continue  sometimes  for  three  weeks  or  more,  and  sup- 
pose a  trial  to  take  place  in  the  first  week  and  a  Jury  to  disagree,  are  they 
to  be  kept  in  ward  for  the  remaining  fortnight,  on  the  chance  of  an 
agreement  within  that  time  ?  and  if  they  are  not  to  be  kept  so  long, 
where  is  the  limit  ?  In  places  indeed,  where  the  Assizes  last  but  a  day 
or  two,  the  hardship  and  incovenience  may  not  be  so  great,  but  in  such 
a  place  as  Cork,  the  practice  here  supposed  presents  an  insuperable 
difficulty.  But  again,  are  the  Jury  during  their  confinement  to  be 
refreshed  by  needful  food  ?  or  are  they  to  remain,  according  to  the  old 
rule,  without  meat,  drink,  fire,  or  other  refreshment  ?  This  is  indeed  a 
most  serious  consideration.  If  the  old  rule  be  to  be  strictly  adhered  to, 
the  confinement  of  the  Jury  cannot,  in  general,  last  many  days,  because 
the  death  or  dangerous  illness  of  some  of  them  must,  before  many  days 
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eio  elapse,  procure  their  discharge.     Is  then  the  Judge  to  wait  for  the    £.  T.  1645. 

fatality  of  the  death  or  illness  of  a  Juror,  or  is  he  to  order  them  refresh-    Queef^fBench. 

ments  ?  for  one  or  the  other  course  he  must,  according  to  the  argument, 

pursue.     The  practice  upon  this  subject  stands,  I  must  say,  in  a  very 

QDsatisfactory  state.     Some  of  the  Irish  Judges   hare,  of  late  years, 

allowed  refreshments  to  an  imprisoned  Jury ;  some  on  a  more  liberal, 

some  on  a  more  moderate  scale.     I  believe  it  is  not  so  done  in  England. 

Now,  if  a  Jury  are  supplied  from  day  to  day  in  their  jury-room  with 

needful  support,  a  strong  healthy  doxen  may,  no  doubt,  be  kept  alive,  and 

even  well  for  a  fortnight  or  more,  and  until  the  end  even  of  the  Cork 

Assizes :  at  whose  expense  they  are  to  be  thus  maintained  it  is  not  so 

easy  to  understand ;  the  county  is  not  bound,  indeed  cannot,  by  law  make 

presentment  for  their  support,  and  some  of  the  Jurors  may  be  Jurors 

unable  to  provide  themselves,  thus  separated  from  their  families  and  their 

sources  of  ordinary  supply :  and  can  it  be  gravely  contended   that  an 

imprisonment  of  a  disagreeing  Jury,  under  such  circumstances,  for  many 

days  or  weeks  tends  to  advance  justice,  or  to  beneBt  the  prisoner? 

The  55  G.  3,  c.  42,  s.  35,  has  been  referred  to  in  the  argument,  but 
I  think  no  inference  favourable  to  the  doctrine  of  imprisoning  Juries 
can  be  deduced  from  it.  The  enactment  can  aid  us  but  little,  for  the 
trial  by  Jury  was  new  in  Scotland ;  but  the  language  of  the  section  is 
rather  calculated  to  limit  a  supposed  existing  discretion  in  the  Judge,  than 
to  give  him  a  new  power.  Its  terms  are,  that  after  twelve  hours,  &c., 
'*  he  thaU  discharge  the  Jury,  unless  the  whole  Jury  desire  further  time 
to  consider  their  verdict ;"  it  is  not  that  he  may  discharge  the  Jury. 
But  again,  will  those  who  deny  to  the  Judge  the  discretionary  power  of 
discharging  a  Jury,  will  they  say  that  the  Judge  has  the  discretionary 
power  of  ordering  refreshment  for  them  ?  the  latter  is  as  much  against 
the  old  practice  as  the  former.  The  bailiffs  who  keep  the  Jury  are 
sworn  *'  to  keep  the  Jury  without  meat,  drink  or  fire,  candle-light  only 
excepted,"  2  Gabbettj  524.  In  Hardy  8  caie(a)^  Eyre,  C.  J.,  says,  before 
the  Jury  retired,  **  Gentlemen,  I  must  apprise  you,  that  after  you  have 
"  withdrawn  there  can  be  no  refreshment  given  to  you ;  do  you  want 
*<  to  take  any  moderate  refreshment  before  you  withdraw  ?^  And  so  lately 
as  Froifs  aue  (1840),  as  the  Jury  were  about  to  retire,  Tyndal,  C.  J., 
nyi,  "  Gentlemen,  if  you  wish  before  you  retire,  to  take  any  refresh- 
'*ment,  you  can  now  do  so;  after  you  have  once  retired  from  the  jury- 
"  box  yon  cannot  be  permitted  by  law  to  have  any  refreshment  until  you 
"agree  in  your  verdict.**  But  whether  the  Jury  are  to  be  refreshed 
<loring  their  confinement,  or  whether  they  are  to  be  starved  with  the 
expectation  of  causing  an  agreement  to  a  verdict — a  verdict,  the  result  of 
SQch  measures  may  satisfy  the  form  of  the  law,  but  it  is  opposed  to  its 

(a)  24  St.  Tr.  1384. 
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£•  T.  1845.  spirit ;  it  is  repugnant  to  every  principle  of  humanity  and  justice.  Now» 
QHem'sBtnch.  ^\^  these  difficulties  grow  out  of  the  doctrine  which  would  tie  up  the 
hands  of  the  Judge  hy  a  fixed  and  unbending  rule  of  law  ;  and  all  are 
remored  by  the  theory  which  vests  a  discretionary  power  in  the  Judge 
to  deal  with  every  case  according  to  its  special  circumstances. 

Again,  I  ask,  how  it  is  possible  to  reconcile  with  the  doctrine  contended 
for,  the  numerous  cases  in  which  Juries  have  been  discharged  by  the 
mere  authority  of  the  Judge  ?  Thus  in  Rex  v.  Edwards  (a),  a  capitti 
case,  after  evidence  given  a  Juryman  fell  down  in  a  fit,  and  it  was  stated 
on  oath  to  the  Judge,  "  that  it  would  be  improper  for  the  Juryman  to 
proceed  with  his  duty  as  a  Juryman  on  that  day.^  The  Judge  discharged 
the  Jury,  and  proceeded  to  try  the  prisoner  with  a  new  Jury.  The  same 
thing  was  done  in  Anne  Scatbtrfs  ctue,  upon  an  affidavit  that  *Mbe 
*'  deponent  did  not  think  the  Juror  would  be  able  to  attend  the  triil 
**  immediately:*'  in  these  cases  there  might  have  been  an  adjournment  for 
a  few  hours,  and  possibly  then  the  Juror  would  have  been  able  to  dis- 
charge  his  duty ;  but  the  Judge  exercising  his  discretion  on  the  (acts 
before  him,  discharges  the  Jury  and  proceeds  with  a  new  Jury. 

The  rule  of  law  is  against  unnecessarily  discharging  Juries ;  it  is  also 
against  unnecessary  postponement :  the  Judge  must  depart  from  either 
one  or  the  other,  and  his  discretion  led  in  these  cases  to  discharge  the 
Jury.  In  Rex  v.  Stokee{b)f  a  case  of  manslaughter,  after  the  Jury  wu 
charged  with  the  prisoners,  upon  a  representation  of  the  prisoners  that  a 
material  witness  was  absent,  Baron  Gurney  (after  consulting  Tyndal,  C.  J.) 
discharged  the  Jury.  This  is  another  instance  of  the  proper  exercise  of 
judicial  discretion.  Whiibread*t  case  and  others  have  been  cited,  where 
the  judicial  discretion  has  been  improperly  exercised;  but,  as  Foster 
says,  it  is  against  thb  improper  exercise  of  the  power,  and  not  the  power 
itself,  that  objection  can  be  sustained.  Take  the  case  of  a  Juror  be- 
coming intoxicated ;  of  the  Judge  becoming  unwell ;  of  the  prisoner 
becoming  ill,  and  the  numerous  cases  that  may  be  put  of  a  like  kind. 
What  are  they  all  but  instances  of  cases  in  which  the  Judge  exercised 
the  discretionary  power  vested  in  him  by  the  law  of  the  land  ?  The 
prisoners'  Counsel  class  all  these  instances  of  discretional  discharge  by 
the  Court  as  if  they  were  exceptions  allowed  by  law  to  a  fixed  and  per- 
emptory rule  of  law ;  but  they  can  neither  show  the  existence  of  any 
such  fixed  and  peremptory  rule,  nor  can  they  show  how  it  was  that 
these  particular  cases  can  be  considered  exceptions  to  it.  We  know 
what  a  fixed  rule  of  law  is,  and  we  know  what  an  exception  to  such  rule 
is.  The  rule,  though  it  may  have  exceptions,  still  retains  its  generality,  and 
the  exception  as  a  rule  has  its  generality  also,  and  the  Judge  has  no  discre- 


(a)  4  Taunt.  309. 


(b)  6  Car.  &  P.  161. 
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iionto  dispense  wiih  either.  Thug,there  is  the  rule  of  law  that  a  wife  cannot  E.  T.  1845. 
give  evidence  against  her  hushand,  and  no  Jadge  can  break  in  upon  that  sr*^^*  J'^^j  ' 
rule  by  his  judicial  authority ;  however  hard  or  inconvenient  it  may  be  to 
apply  it  in  a  particular  case,  it  cannot  be  impugned,  it  is  a  fixed  rule. 
But  there  is  a  rule  operating  as  an  exception  to  this,  and  as  well  recog- 
nised as  the  rule  itself,  viz.,  that  when  the  wife  has  been  the  subject  of  the  queen. 
criminal  violence  on  the  husband's  part,  her  evidence  in  such  case  is 
receivable  against  him,  and  no  Judge  can  refuse  that  evidence.  The 
two  principles  of  law  come  here  to  operate  together,  and  the  one  is  as 
stringent  and  unbending  as  the  other.  Neither  of  them  admits  the  rule 
of  discretion,  but  it  is  not  so  with  the  rule  as  to  discharging  Juries,  and 
the  supposed  exception  to  it.  The  former  is  unfixed,  uncertain  and 
perpetually  varying ;  the  latter,  called  exceptions,  are  admitted  instances 
of  discretional  power.  It  is,  in  my  opinion,  therefore,  innpossible  to 
reconcile  the  nature  of  such  an  inflexible  rule,  the  deviation  from  which 
is  error  in  law,  either  with  legal  principle  or  decided  authority.  The  ne- 
cessities of  each  particular  case  and  the  exigencies  of  justice  require  the 
application  of  a  power  which  may  be  commensurate  with  the  ever  varying 
circumstances  of  particular  cases,  and  that  power  can  no  where  be  so 
safely  or  conveniently  placed  as  in  the  discretion  of  the  Judge. 

But  then  it  is  strpngly  urged,  that  it  is  dangerous  as  well  as  unconstitu- 
tional to  lodge  this  great  power  in  the  hands  of  an  individual  Judge  ;  and 
much  eloquent  indignation  is  expended  upon  WkitbreacTt  case^  and  others 
of  that  period.  That  the  power  has  been  abused,  and  may  again  be  abused, 
there  can  be  no  controversy ;  as  what  judicial  or  other  power  may  not  be  ? 
But  somewhere  it  must  be  lodged,  in  order  to  prevent  injustice  and 
injury,  and  where  else  can  you  place  it  with  equal  security?  And 
secondly,  I  cannot  see  that  it  is  a  more  important  or  serious  discretion 
than  in  many  other  cases  is  necessarily  and  confessedly  vested  in  the 
Court.  How  serious  is  the  Judge's  responsibility  as  to  the  admission  or 
rejection  of  evidence  in  a  criminal  case  ?  The  verdict  of  a  Jury,  life  or 
death,  may  hang  upon  the  Judge's  determination  in  this  matter.  How 
serious  ia  the  Judge's  responsibility  upon  a  motion  made  to  postpone  a 
trial  in  a  capital  case  ?  And  yet,  there  is  no  appeal  from  the  Judge*s 
order.  How  painful  is  the  duty  of  awarding  a  due  measure  of  punish- 
ment in  the  numerous  cases  in  which  the  measure  of  punishment  is 
discretionary,  cases  in  which  the  law  oasts  upon  the  Judge  as  well  the 
■office  of  fixing  as  of  pronouncing  the  sentence  ?  All  these  (and  many 
ethers  might  be  mentioned)  are  cases  in  which  the  discretion  is  vested  in 
the  Court  because  there  is  no  other  mode  by  which  it  is  possible  to 
have  one  just  rule  fitly  applicable  to  each  particular  case.  I  would  say 
here  in  the  words  of  Lord  Tenterden,  in  PeJF  v.  Woolfe  (a),  *'  It  seems 

(a)  1  Chit.  R!  421. 
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E.  T.  1845.  "  to  me,  that  the  law  has  vested  in  the  Jttdge  the  disa^etion  of  saying 
^^^*_^.  "  whether  or  not,  in  any  particular  case  it  may  be  allowed  to  a  Jury  to  (sepa- 
CONWAY  «  rate  and)  go  to  their  homes  during  a  necessary  adjournment  throughout 
**  the  night ;  there  are  many  cases  in  which  the  law  vests  discretion  in  the 
''Judge;  those  who  fill  that  office  (I  am  sure  I  may  so  say  of  myself) 
**  consider  themselves  bound  by  the  rules  of  law,  and  the  less  they  are 
*'  armed  with  discretion,  the  more  satisfactory  to  themselves  are  the  duties 
"  they  have  to  perform."  This  doctrine,  applied  by  Lord  Tenterden  to 
the  separation  of  Juries  before  the  trial  concluded,  applies  with  equal 
stringency  to  their  final  separation  when  no  verdict  can  be  had. 

Upon  the  whole,  my  opinion  is,  that  there  has  been  no  error  io  law 
committed  by  the  discharge  of  the  Jury  in  this  case  ;  it  makes  no  discon- 
tinuance on  the  record ;  it  is  no  acquittal.  I  have  no  doubt  that  the  learned 
Judge  whd,  in  this  case,  discharged  the  Jury,  did  so  because  be  thought 
that  a  case  of  evident  necessity  for  their  discharge  had  arisen  at  the  time 
when  he  permitted  them  to  go  at  large.  Perhaps  the  circumstances  of  that 
necessity  are  not  as  fully  and  as  satisfactorily  before  us  on  the  pleadings  in 
the  cause,  as  they  would  have  been,  had  the  proper  entries,  under  the 
Judge's  directions,  been  made  in  the  Crown-book  by  the  Clerk  of  the 
Crown  ;  and  the  case  been  brought  before  us  in  a  more  regular  form :  a 
case  of  evident  necessity  might  probably  have  been  pleaded  fully  and 
formally ;  but  enough  appears  to  satisfy  me,  that  upon  its  appearing  to 
the  Judge  that  after  a  night's  confinement  in  the  Spring  season  without 
fire,  meat,  drink  or  other  refreshment ;  and  after  a  public  declaration  in 
open  Court  by  the  Jury  that  they  could  not  agree  to  any  verdict,  and  in 
the  exhausted  and  enfeebled  state  in  which  they  must  have  appeared  on 
the  second  day  before  the  Judge,  that  he  was  well  warranted  in  consi- 
dering that  '*  the  Jury  could  in  nowise  agree,"  and  a  case  of  evident 
necessity  for  their  discharge  had  arisen.  But,  whether  or  not  this  case 
of  evident  necessity  sufficiently  appears  upon  this  record,  I  rest  not  on : 
on  (hat  point  I  think  the  presiding  Judge  alone  was  competent  to  decide. 
He  has  decided  it,  and  this  Court  has  no  power  to  review  his  decision  in 
that  respect.  The  pleas  in  the  present  case,  therefore,  which  are  founded 
on  the  notion  that  the  Judge  had  no  such  discretionary  power,  are,  io  my 
mind,  untenable ;  and  even  if  there  was  an  improper  exercise  of  his 
discretion  by  the  Judge  (and  I  am  far  from  saying  that  there  was),  yet 
the  exercise  of  that  discretion  cannot  amount  to  error  in  law ;  nor  can 
an  abortive  trial,  without  a  verdict,  be  placed  (as  a  defence)  on  the  same 
footing  with  an  acquittal  by  verdict.  The  old  rules  of  practice  adopted  in 
times  when  cases  were  few  and  simple,  and  trials  of  short  duration,  are 
utterly  unsuited  to  the  complicated  cases  and  long  trials  of  modem  times; 
and  for  my  own  part,  I  would  rather  look  to  the  great  principles  of 
justice  and  common  sense,  than  root  in  rubbish  of  barbarous  antiquity 
for  the  rule  by  which,  in  our  enlightened  days,  the  administration  of 
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fusllce  should  be  euided.     I  am  of  opinion  that  there  should  be  judg-    E.  T.  1845. 

.      ^  Queen'sBench. 

ment  for  the  Crown. 


Burton,  J. 

In  this  case,  I  cannot  but  feel  considerable  difficulty — a  difficulty  that 
has  not  been  altogether  removed  by  the  able  discussion  of  the  subject  the  queen. 
at  the  Bar,  and  the  observations  that  have  been  made  upon  it  by  my 
learned  Brothers;  and  with  respect  to  which  I  have  only  to  say  that, 
strongly  as  I  feel  the  force  of  my  Brother  Crampton's  reasoning,  my 
own  judgment  on  the  case  is  in  accordance  with  that  of  my  Brother 
Perrin. 

The  case,  as  it  appears  upon  the  record,  has  been  fully  stated,  and 
may  therefore,  in  my  view  of  the  case,  be  very  briefly  adverted  to. 

The  prisoners  were  brought  to  trial  at  an  Assizes  held  in  and  for  the 
county  of  Limerick  on  the  2nd  of  March,  in  the  seventh  year  of  the 
Queen,  on  an  indictment  for  the  murder  of  Charles  Dawson.  To  that 
indictment  they  severally  pleaded  that  they  had  been  brought  to  trial  at 
a  former  Assizes  in  Limerick  (on  the  2nd  of  March  1843);  that  a  Jury 
appeared  and  were  duly  sworn,  and  that  witnesses  were  examined  on  the 
part  of  the  Crown ;  and  that  the  said  Jury  having  been  so  duly  sworn, 
empanelled  and  charged,  were  discharged  ;  not  by  reason  of  any  fatality 
or  misconduct,  or  request  of  the  prisoners,  or  for  or  by  reason  of  any 
fitality  of  the  Jurors,  or  any  of  them,  or  of  the  Justices  of  Assize,  or 
either  of  them,  or  for  or  by  reason  of  any  other  sufficient  or  legal  cause 
whatever:  and  they  therefore  prayed  judgment  that  they  (the  prisoners) 
might  be  discharged  without  a  day  from  the  premises  in  the  indictment, 
and  that  the  same  might  not  be  further  prosecuted  against  them. 

To  those  pleas,  replications  are  put  on  the  record  on  the  part  of  the 
Crown,  and  which  may  be  considered  together,  and  stated  substantially 
and  generally,  thus : — It  is  stated  by  them  that  the  Queen  ought  not  to 
be  barred  from  further  prosecuting  the  said  indictment ;  nor  ought  the 
prisoners  to  be  discharged,  or  to  go  without  a  day,  for  or  by  reason  of 
any  thing  in  their  pleas  alleged  ;  for  that  after  the  time  of  the  giving  the 
prisoners  in  charge,  and  before  the  Jury  were  discharged  of  the  prisoners, 
divers  witnesses  (specifying  them)  were  duly  sworn  and  examined,  and  gave 
evidence  in  open  Court  on  the  part  of  the  Queen  ;  and  that  divers  witnesses 
(specifying  them)  were  also  examined  on  the  part  of  the  prisoners,  and  that 
all  the  evidence  was  duly  left  and  submitted  to  the  consideration  of  the 
Jurors.  That  the  Jurors  were  then  duly  charged  by  the  Justices,  and  the 
Jurors  by  the  direction  of  the  Justices  retired  from  the  Court  into  their 
private  jury-room  for  the  purpose  of  deliberating  in  private  upon  their 
verdict ;  and  that  the  said  Jurors  from  thenceforth  remained  in  their  said 
private  room  separate  and  apart  from  all  other  persons,  and  without  meat, 
drink,  fire,  or  other  refreshment  for  a  Ic^ig  space  of  time — to  wit,  for 
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£.  T.  1845.  twenty-four  hours ;  and  that  after  a  lapse  of  a  much  more  tlian  sufficient 
i^ueer^sBench,  ^^^  reasonable  time  for  enabling  them  to  censider  and  fully  deliberate 
CONWAT  upon  their  verdict,  and  to  agree  upon  it ;  they,  after  twenty-four  hours 
had  elapsed — to  wit,  on  the  3rd  day  of  March  1843,  being  the  day  next 
after  the  day  on  which  the  prisoners  were  so  given  in  charge  to  the  said 
Jurors,  they  (the  said  Jurors)  came  from  their  private  room  into  the 
open  Court,  and  there,  in  the  presence  and  hearing  of  the  Justices,  and 
in  that  of  the  prisoners,  declared  that  they  (the  Jurors)  had  not  agreed 
upon  their  verdict,  and  that  they  could  not  agree  together  upon  any 
verdict  concerning  the  said  indictment ;  and  that  they  had  not  agreed, 
and  could  not  agree  together,  or  find  or  say  upon  their  oaths  whether  or 
not  the  prisoners,  or  either  of  them,  were  or  was  guilty ;  and  that  after- 
wards, and  after  the  lapse  of  the  said  time,  being  more  than  a  reasonable 
time  for  the  Jurors  considering  and  deliberating  upou  their  verdict,  and 
after  the  Jurors  had  so  declared  in  the  presence  of  the  prisoners,  that 
they  could  not  agree  upon  any  verdict,  the  Justices  in  the  said  open 
Court,  without  any  objection  being  made  by  or  on  behalf  of  the  prison^ 
ers,  and  on  their  (the  said  Justices')  own  authority,  and  in  the  exercise 
of  their  discretionary  power  and  authority,  and  without  the  consent  of 
the  prisoners,  and  also  without  any  consent  on  the  part  of  the  Crown,  did 
in  open  Court  release  and  discharge  the  said  Jurors  from  finding  any 
verdict,  and  ordered  that  the  said  Jurors  should  be  allowed  to  separate 
and  go  at  large.  And  thereupon  the  said  Jurors  then  and  there  sepa* 
rated,  and  went  at  large  without  finding  any  verdict  upon  the  said 
indictment. 

The  replication  to  the  second  plea  of  the  prisoners,  stated  the  length 
of  time  during  which  the  Jurors  remaned  to  deliberate  on  their  verdict 
to  be  twelve  hours ;  but  added,  that  their  deliberation  continued  until 
all  the  other  business  of  the  Assizes  had  finished  and  been  concluded,  and 
when  the  Sabbath-day  was  drawing  near. 

To  those  replications  the  prisoners  demurred  generally,  and  judgment 
was  given  for  the  Crown,  and  the  prisoners  were  thereupon  sentenced  to 
death ;  and  upon  that  judgment  the  writ  of  error  is  brought,  which  is 
now  before  us. 

The  question  then  arising  upon  the  record  is,  whether  the  Jury  were 
discharged  upon  sufficient  grounds  or  not?  and  if  not,  whether  the  pri- 
soners are  entitled  to  the  benefit  of  that  discharge  to  the  eitent  of  its 
operating  towards  tliem  as  an  acquittal  ? 

It  may  be  observed  here,  that  every  thing  that  took  place  upon  the 
subject  of  the  prisoners'  discharge,  as  it  appears  upon  the  record,  was  in 
the  presence  and  hearing,  and  with  the  concurrence  of  the  two  Judges 
before  whom  the  Assizes  were  held.  That,  probably,  strictly  speaking, 
may  not  have  been  the  case,  but  it  being  so  stated,  and  not  denied  upon 
the  record,  we  may,  I  think,  so  consider  it ;  and  the  rather,  because  it  is  at 
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least  probable  that  both  the  Judges  did  confer  together,  and  concur  in    £.  T.  ]845« 
the  course  that  was  adopted.  Queen'iBench, 

We  are  then  to  see  what  the  legal  grounds  are,  upon  which  a  Jury 
dulj  charged  upon  the  trial  of  prisoners  indicted  for  murder,  after  a  full 
hearing  of  the  evidence  on  both  sides,  and  receiving  the  directions  or 
charge  of  the  Judge,  and  having  retired  to  deliberate  upon  the  case,  and  xhe  qusen* 
thereupon  to  6nd  a  verdict,  can  be  lawfully  discharged  from  finding  a 
verdict. 

Now,  with  respect  to  this,  the  rule  of  law  as  it  is  found  in  the  old  and 
modem  authorities  upon  the  subject,  is,  that  in  capital  cases  a  Jury  once 
sworn  and  charged  must  give  a  verdict,  and  cannot,  except  upon  evident 
necessity,  be  discharged,  without  at  the  same  time  discharging  the  prisonei^ 
from  any  future  trial  for  the  same  offence. 

In  Bacon'9  Abridgment  tit.  Juries^   &.,  it  is  said  that,  "it  seemF" 

^  to  have  been  anciently  an  uncontro verted  rule,  and  hath  been  allowed, 

*^  even  by  those  of  a  contrary  opinion,  to  have  been  the  general  tradition 

**  of  the  law,  that  a  Jury  sworn  and  charged  in  a  capital  case  cannot 

**  be  discharged  (without  the  consent  of  the  prisoner)  until  they  have 

** given  a  verdict;   and,  notwithstanding  some  authorities  to  the  con- 

**  trary  in  the  reign  of  Car.  2,  this  hath  been  holden  for  clear  law  both  in 

"  the  reign  of  Jac*  2,  and  since  the  Revolution."    This  statement  is  fully 

supported  by  the  passage  referred  to  in  Foiter's  Crown  Law,  23  ;  and 

the  rule  is  thus  stated  in  4  BUckgtone's  Commeniarie^j  360  .*     '^  When 

^  the  evidence  on  both  sides  is  closed,  and  indeed  when  any  evidence 

**  bath  been  given,  the  Jury  cannot  be  discharged,  unless  in  cases  of 

<*  evident  necessity,  until  they  have  given  their  verdict."     We  have  their^ 

to  look  for  the  instances  which  have  hitherto  been  considered  as  cases  of 

evident  necessity,  and  as  such,  warranting  a  discharge  of  the  Jury  ;  and  as 

to  this  we  find  that  if  after  indictment,  arraignment,  the  Jury  charged,  and 

evidence  given  on  a  capital  offence,  one  of  the  Jury  becomes  incapable, 

through  illness,  of  proceeding  to  verdict,  the  Court  of  Oyer  and  Terminer 

may  discharge  the  prisoner  :  The  King  v,  Edwarde  (a)  ;  so  if  the  prisoner 

himself  fall  down  in  a  fit  during  the  trial,  the  Jury  may  be  discharged, 

and  upon  his  recovery  he  may  be  tried  by  another  Jury  ;  so  m  Elizabeth 

Meadow's  case  (6),  where  the  prisoner,  during  her  trial  for  a  capital  felony, 

was  taken  with   the  pains  of  labour,  the  Court  discharged  the  Jury ;  so 

in  Sleveneona  case  (c),  where  the  prisoner  (the  evidence  for  the  prisoner 

being  nearly  cloiied)  fell  into  a  fit,  which,  by  the  report  of  the  surgeon 

who  was  called  in,  rendered  him  incapable  of  being  again  brought  to  the 

bar  for  trial :  the  Court,  thereupon  discharged  the  Jury.     We  then  come 

to  a  case  where  the  neoestity  for  diecharging  a  Jury  did  uol  exist,  and 


(a)  4  Taunt.  309. 


(A)  Foster,  7^. 


(c)  Leacb,  646. 
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£.  T.  1845.    therefore,  only  warranted  an  adjournment ;  that  was  the  case  of  The 
Queen's^nch*  ^  King  v.  Hardy^  for  high  treason,  where  the  Court  adjourned  the  triti, 
CONWAY      on  its  having  ran  into  a  length  beyond  the  strength  of  man  to  bear  tn^ 
AND  out  meat  and  sleep :  and  this  (although  in  that  case  it  was  done  by 

LYNCH        consent)  was  done  In  subsequent  cases  (of  the  same  kind)  without  toy 
THE  QUBSN.    ^^onsent  by  the  authority  of  the  Court  itself,  upon  the  maxim  of  **  Quod 
neceesitas  cogit^  defendit'* 
^'^'^From  these  cases  it  appears  to  me  that  the  true  principle  of  an  evident 
I  necessity  for  the  discharge  of  a  Jury  in  a  capital  case  may  be  brought  to 
/  the  test ;  and  with  that  view,  the  grounds  of  the  discharge  now  in  ques- 
tion may  be  examined  by  the  facts  put  upon  the  record  as  warranting,  or 
!    not  warranting,  the  discbarge  of  the  Jurors  in  the  case  before  us.    It  is 
j  stated  in  the  replications  that  the   prisoners  were  discharged  by  the 
1  Judges  *'  in  the  exercise  of  their  discretionary  power  and  authority." 
Now,  these  terms  cannot  properly  be  considered  as  meaning  any  thing 
more  than  the  exercise  of  their  jurisdiction,  and  must  leave  the  question 
^'    as  to  the  grounds  of  tbis  exercise  of  jurisdiction  open  to  examination, 
t    and  accordingly  the  replications  state  those  grounds,  and  which  are  the 
following;  namely,  that  the  Jury  remained  in  their  jury-room  locked 
?     up  for  a  long  space  of  time,  to  wit,  for  twenty-four  hours,  which  is  stated 
to  have  been  much  more  than  a  sufficient  and  reasonable  time  for  enabling 
I      them  to  consider  and  fully  to  deliberate  upon  their  verdict ;  and  this  may 
•      be  presumed  to  have  been  the  declared  opinion  of  the  Court.     To  this 
^1       it  is  added,  that  the  Jurors  were  kept  during  aU  that  time  without  meat, 
drink,  fire  or  other  refreshment }  and  to  th»  it  is  further  added,  that  at 
,      the  time  of  their  being  so  discharged,  all  the  other  business  of  the  Assixes 
bad  been  concluded,  and  that  the  Sabbath-day  was  drawing  near;  to 
which  is  also  to  be  added,  the  declaration  in  very  emphatic  and  positive 
terms,  that  the  Jury  could  not  agree  upon  a  verdict,  and  therefore  could 
i^ot  find  one. 

Now,  whatever  this  might  lead  to  as  the  proper  course,  under  the  cir- 
cumstances, to  have  been  adopted,  I  cannot  say,  that  to  my  mind  it 
exhibits  a  suflBeiently  evident  necessity  for  discharging  the  Jury.  The 
lapse  of  time  as  being  sufficient  for  the  Jurors'  deliberation  on  the  case, 
even  with  their  declaration  that  they  could  not  come  to  an  agreement 
upon  the  verdict  to  be  found  by  them,  has  never  yet  been  held,  so  far  as 
I  know  of,  sufficient  for  such  a  proceeding  as  the  discharge  of  the  Jury 
in  a  capital  case ;  and  it  might,  in  my  apprehension,  lead  to  very  incon- 
venient consequences  if  it  were  to  be  admitted  to  be  so.  The  circum- 
stance of  that  length  of  time  having  elapsed  without  any  refreshment 
being  given  to  the  Jurors,  is  also  in  my  mind  insufficient,  unless  it  should 
have  produced  some  illness  or  infirmity,  or  at  least  the  immediate  proba- 
bility of  illness  or  infirmity  in  all  or  in  some  or  one  of  the  Jury ;  and 
such  a  ease  of  actual  or  probable  illness  or  infirmity  might  only  amount 
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to  a  necessity  for  the  allowance  of  some  rest  and  sustenance,  and  conse-  £.  T.  1845. 
tjuently  to  some  adjournment  of  the  trial.  Nor  does  the  approximation  Q^jn*tBench. 
of  the  Sabbath-day,  as  I  apprehend,  authorise  or  make  necessary  the 
discharge  of  the  Jury,  even  though  added  to  the  foregoing  circumstances, 
and  also  to  the  circumstance  of  the  other  business  of  the  Assizes  being 
concluded.  They  do  not  altogether,  in  my  judgment,  amount  to  such 
necessity  in  themselves  for  the  discharge  of  the  Jury,  there  not  being 
shown  any  want  of  means  for  keeping  the  Jury  together  during  the 
Sabbath-day ;  nor  any  necessity,  nor  even  cogent  reason  for  the  Judges 
leaving  the  county  without  any  further  delay,  and  for  that  reason  dis- 
charging them  altogether. 

Upon  the  whole,  it  appears  to  me,  that  to  warrant  the  discharge  of  a^ 
Jury  empanelled  and  sworn  on  a  trial  for  murder,  without  having  found  a 
verdict,  it  must  be  a  discharge  under  such  circumstances  as  to  make  it 
a  matter  of  necessity ;  and  further,  that  if  brought  into  question,  that 
necessity  must  be  made  evident.  In  this  instance,  the  necessity  does  not 
appear  to  me  to  be  evident  upon  the  record  ;  and  consequently,  that  the 
discharge  of  the  Jury  must  be  taken  to  have  been,  in  this  instance,  not 
warranted ;  I  mean  by  thA  term,  not  shown  upon  the  record  with 
sufficient  certainty  to  be  warranted:  and  the  Jury  having  been  thus 
discharged,  and  the  prisoners'  lives  having  been  thus  in  jeopardy,  they 
-could  not,  as  I  conceive,  upon  the  acknowledged  principle  of  the  common 
law,  be  legally  tried  and  convicted  on  this  indictment ;  and  consequently 
that  the  judgment  must  be  reversed. 

Pennefatheb,  C.  J. 

In  this  case  I  state  my  opinion,  certainly  not  without  great  difficulty, 
and  great  regret,  that  on  a  subject  in  which  the  public  are  so  much 
interested,  there  does  not  appear  to  be  a  unanimity  of  opinion  in  the 
Court.  We  have  heard  very  able  arguments,  and  a  great  variety  of 
principles  enunciated,  authorities  and  cases  cited,  and  we  have  heard 
what  has  been  stated  to  have  been  the  practice  in  similar  cases  which 
have  come  under  the  consideration  of  the  Courts,  both  in  this  country 
and  in  England,  without  being  able  either  from  ourselves,  or  from  others, 
to  draw  any  fixed  rule  upon  the  subject  which  would  appear  to  be 
universally  binding ;  I  say  universally,  because  I  think,  generally  speak- 
ing, there  appears  to  be  less  difficulty  than  may  be  found  to  exist  in 
particular,  or  individual  cases. 

Various  cases  have  been  brought  under  the  consideration  of  the 
Court,  and  the  various  circumstances  in  which  the  law  stood  in  refer- 
ence to  this  subject  discussed ;  but  it  will  be  enough  for  me  to  state 
in  somewhat  general  terms  the  law  as  existing  pro  tempore.  We  have 
heard  mentioned  the  common  law  principles  that  did  govern  the  rule 
4bat  existed  upon  the  subject ;  but  I  will  not  go  through  the  various 


Digitized  by  VjOOQ IC 


192 


CASES  AT  LAW. 


£.  T.  1845.  modes  and  gradations  that  took  place  with  regard  to  the  practice  in  the 
Queen^sBeneh.  administration  of  justice  connected  with  this  subject.  There  were 
undoubtedly  general  rules  laid  down,  which  were  afterwards  found,  if 
not  absolutely  necessary,  at  least  it  was  found  expedient  to  make  a  modi- 
fication in.  That  there  were  extravagant  rules  existing,  connected  with 
this  subject,  which  for  many  years  were  carried  into  execution,  cannot 
now  be  denied.  I  think  no  man  can  now  say  that  these  rules  ooght, 
consistently  with  justice  or  common  sense,  to  be  any  longer  the  law  of  the 
land  ;  but  are  we  at  liberty,  therefore,  to  consider,  or  to  treat  them  as 
totally  abolished  ?  I  apprehend  not ;  and  that  we  must,  in  the  execu- 
tion of  the  duty  imposed  upon  us,  adhere  as  far  as  possible  to  those 
rules  once  acted  upon,  and  considered  as  law,  and  not  unnecessarily  to 
deviate  from  them,  except  when  we  have  authority  for  saying  that  a 
modification  has  been  introduced,  which  is  to  supersede  the  strictness  of 
the  original  rule  before  existing. 

"Now,  I  shall  state  these  rules  very  shortly,  without  reference  to  other 
rules  not  belonging  to  this  case,  which  have  been  referred  to  or  mixed 
with  it.  In  Ut  InsHtuU,  227,  6,  it  is  laid  down  that,  <<  a  Jury  sworn 
*<  and  charged  in  a  case  of  life  or  limb,  «annot  be  discharged  by  the 
*<  Court,  but  they  ought  to  give  a  verdict."  And  in  3rd  Institute^  110, 
we  find,  '*  If  a  person  be  indicted  for  treason,  or  felony,  or  larceny,  and 
«  plead  not  guilty,  and  thereupon  a  Jury  is  returned  and  sworo,  their 
**  verdict  must  be  heard,  and  they  cannot  be  discharged."  These  rales 
are  laid  down  by  one  of  the  most  eminent  lawyers,  and  he  defivered  this 
proposition  in  these  absolute  terms  that  I  have  stated,  and  in  which  other 
writers  have  followed  him,  and  other  lawyers  have  adopted  his  views  upon 
the  subject,  and  that  continued  to  be  the  general  rule  of  law  in  connec- 
tion with  this  branch  of  the  administration  of  justice.  But  in  the  time 
of  Blackstone,  if  not  before,  there  was  a  great  qualification  of  these 
rules  so  laid  down  and  approved  of,  generally  speaking,  by  the  Judges. 
At  that  time  the  better  sense  of  succeeding  periods  produced  this 
qualification  in  the  rule  then  or  theretofore  laid  down  (and  which  was 
introduced  as  a  qualification  of  the  rule  as  it  then  existed).  In  the  fourth 
volume  of  his  CommefUarieSi  p.  360,  he  says,  ^*  When  the  evidence  on 
<'  both  sides  is  closed,  and  indeed  when  any  evidence  hath  been  given,  the 
*' Jury  cannot  be  discharged  unless  in  cases  of  evident  necessity  until 
**  they  have  given  a  verdict.'* 

The  only  qualification  of  the  rule  we  have  then  to  consider  is,  whether 
it  appears  upon  this  record  that  an  evident  necessity  did  exist,  or  had 
taken  place,  as  preliminary  to  the  exercise  of  the  Judge's  discretion?  Now, 
f^om  1769)  (the  time  ihtii  Blackttone  wrote),  up  to  the  present  time,  not 
only  has  that  qualified  rule  I  have  so  stated,  been  acted  upon,  but  it  ap- 
pears to  have  met  with  the  judicial  approbation  of  various  Judges  of  the 
highest  eminence  (adopting  the  same  rUle),  and  exercising  the  same 
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discretioD.     la  the  case  of  The  King  y.  Edwards,  Lord  Ellenborough,    £.  T.  1845. 
I  Judge  of  no  mean  authority,  and  perhaps  more  distinguished  in  crimir    QueerCsBench, 
nal  cases  than  others,  says,  that  the  rule  admits  of  an  exception  in  the      conwat 
case  of  necessity.     Now,  what   is  the  meaning  of  that?  not  that  the\        ^^^ 
old  rule  was  abrogated,  or  done  away  with  altogether,  but  that  there  was  \ 
an  exception  to  that  existing  rule ;  and  that  necessity  must  be  shown  to    L^^  queen. 
exbt,  before  the  application  of  the  old  rule  will  be  enforced.    In  Hardifs   \ 
catexi  was  done  upon  consent,  but  in  Stone*i  case  the  Judge  did  it  of  his 
own  accord.     Now,  it  is  plain  from  the  statement  made  by  Lord  Ellen- 
borough  in  Edwards*  case^  and  by  the  other  Judges  in  KinlocKs  case,  and 
in  that  case  at  the  Old  Bailey  that  has  been  referred  to,  that  they  con- 
curred,   not   in   the  abrogation  of  the  old  rule,  not  in  substituting  a 
discretionary  power  without  control,  but  a  discretionary  power  to  be  put 
into  exercise  upon  the  necessity  of  the   case.    Edwards'  case  was  in 
accordance  with  that  view  of  the  subject ;  it  was  argued  before  all  the 
Judges  at  the  time,  with  the  exception  of  two,  and  they  stated  that 
to  be  the   unanimous   opinion   of   the    Court ;   and  Taunton,  J.,  said 
it  was   decided   in   so   many. cases  that  it  was  settled  law.     What   was 
that  settled  law  ?  not  the  exercise  of  a  capricious  power  in  the  Judge, 
but  that  there  should  be  established  a  previous  necessity,  as  in  the  case 
of  a  Juror  who  could  not  proceed  with  his  duty,  being  incapacited  by  the 
act  of  God  or   otherwise   from  so   doing.     Therefore,   I   should   say, 
ID  a  capital  case  I  will  adhere  to  the  rules  so  laid  down,  and  I  will 
not  concur  in  making  a  rule  which  will  admit  of  a  Jury  being  discharged, 
"  that  discharge  not  being  in  favour  of  the  prisoner,''  and  no  evident 
necessity  being  shown  to  exist.     I  do  not  mean  to  say  but  that  very 
embarraating  matters,  and  very  difficult  to  be  answered,  have  been  stated 
by  my  Brother  Crampton ;  but  considering  that  this  is  a  capital  case,  and 
a  case  upon  the  record,  it  lies  upon  those  who  seek  to  apply  to  this 
particular  case  the  introduct^n  of  a  new  rule,  to  establish  its  applicability 
most  clearly  and  satisfthctorily.  , 

I  cannot  agree  with  the  proposition  which  says,  that  under  all,  or 
under  any  circumstances,  such  a  discretionary  power  is  vested  in  the 
Judge,  and  that  he  has,  without  being  responsible,  a  power  of  dis* 
charging  a  Jury,  as  has  been  done  in  this  case.  I  think  it  a  mistake  to 
say  that  such  a  discretionary  power  exists  at  all  times  in  a  Judge, 
merely  because  he  is  a  Judge ;  he  must  surely  exercise  his  discretion 
ID  his  judicial  capacity.  Suppose  he  exercises  that  power  in  such  a 
capacity,  is  he  at  liberty  on  all  occasions  to  exercise  it  as  he  may  think 
fit?  Suppose  a  Judge  calls  on  a  trial,  and  a  Jury  are  sworn  in  a 
criminal  case,  and  before  the  case  is  proceeded  with,  even  before  any 
witneases  are  examined,  it  turns  out  that,  owing  to  some  pressing 
necessity,  a  Juror  makes  an  application  to  the  Court  to  be  discharged 
by  reason  of  what  appears  to  the  Juror  an  evident  necessity  for  that 
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E.  T.  1845.  discharge,  is  a  Judge  at  liberty  to  grant  such  a  request?  conld  he 
QueerCsBench.  do  so  ?  he  would  have  no  authority  for  so  doing,  yet  the  occasioo 
might  be  such  as  would  strike  an  unprofessional  man  with  the 
necessity  of  acting  upon  it:  perhaps  it  might  be  the  sudden  death 
of  one  of  the  Juror's  family,  or  something  equally  necessitous  which 
THK  QUEEN,  '"'g^*  Q\9\m  his  presence.  I  do  not  believe  that  there  is  any  authoritj 
which  can  be  cited,  which  is  not  distinguishable  from  the  present  case. 
There  are  wide  distinctions  between  civil  cases  and  a  case  of  this  de- 
scription. 

Here  there  is  no  averment  of  the  existence  of  any  necessity,  as  in 
Shields'  case,  that  the  Sabbath  was  approaching,  or  the  Judge  about 
leaving  the  town  ;  nor  that  the  time  for  discharging  criminal  busiaess 
had  expired.  No  such  thing  is  put  upon  the  record,  and  we  are  to  take 
the  contrary  to  be  the  fact.  Then  what  is  the  case  put  forward  upon 
this  record  for  introducing  a  new  power  of  discharging  a  Jury?  It  states 
the  empanelling  of  this  Jury,  and  that  the  prisoner  was  given  in  charge 
to  them,  and  that  thirteen  witnesses  were  examined,  and  that  no  further 
evidence  was  offered,  and  that  the  Jury  retired  to  their  private  room  and 
remained  there  for  a  long  space  of  lime — to  wit,  for  the  space  of  twenty- 
I  four  hours ;  there  is  no  statement  that  the  Jury  came  out  in  a  state  of 
V  exhaustion  or  illness ;  but  the  averment  is  that  they  remained  in  for  along 
space  of  time — to  wit,  twenty-four  hours ;  that  being  laid  under  aLvidelicet^ 
amounts  to  no  definite  space  of  time,  though  in  point  of  fact,  that  state- 
ment is  probably  correct ;  for  the  record  says,  *<  the  day  next  after  the  said 
Edmond  Conway  was  so  given  in  charge,  the  Jurors  came  out;"  and  that  is 
the  only  averment  as  to  time.  Consistently  with  every  averment  upon  the 
face  of  this  record,  the  Jury  might  have  been  in  perfect  health  and  ability. 
True,  some  of  the  Jury  might  have  become  so  exhausted  that  they  were 
rendered  incapable  of  further  investigating  the  case;  but  there  is  no 
mention  of  the  existence  of  such  an  incapacity ;  nor  is  there  any  aver- 
ment of  the  necessity  for  the  Judge  going  away,  the  business  being  over; 
and  yet  the  Judge  takes  upon  himself  to  discharge  the  Jury,  without 
stating  any  other  reason  for  doing  so,  except  that  there  had  been,  in  bb 
opinion,  a  sufficient  time  for  their  deliberating  upon  and  considering 
their  verdict. 

Now,  is  that  a  case  of  "  evident  necessity  ?"  I  apprehend  that  this 
is  a  case  which  falls  short  of  it ;  and  it  being  a  capital  case,  I  cannot 
extend  the  rule  beyond  that  to  which  it  has  already  been  extended; 
therefore,  my  judgment  must  be  with  the  majority  of  the  Court,  and 
against  the  Crown. 

Mr.  Coppinger  applied  for  the  prisoners'  discharge,  and  the  Crowi 
consenting,  they  were  accordingly  released. 
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T.  T.  1844.^ 
Queen'sBeneh. 


Lessee  JAMES  KING  BELL,  and  others 

V. 

EJECTOR. 


Jttne  11. 


Mr.  James  C.  Lowby  applied  on  behalf  of  the  lessors  of  the  plaintiflF  for  Tbe  Court  wiU 

,         ,                             ,        ,  allow  a  demise 
liberty  to  amend  the  first  and  fifth  demises  in  the  declaration  in  eject-  in  an  eject- 
ment in  this  cause,  by  striking  out  the  words,  "  An  infant  under  the  age  "®"'j^  Cl 
oF  twent^'-one  years,  by  James  Crooks  Bell;  his  father  and  next  friend."  fore  defence 
Thi5  was  an  ejectment  on   the  title   brought  to  recover  possession   of  prejudice   to 

lands  in  the  county  of  Tyrone;  and  the  first  and  fifth  demises  are  stated    ^^®  ,"^®«  ^ 

,  plead, 

to  have  been  made  by  James  King  Bell,  an  infant  under  the  age  of 

lirenty-one  years,  by  James  Crooks  Bell  his  father  and  next  friend,  which 
is  incorrect ;  thay  should  have  been  stated  to  have  been  made  by  the 
minor  himself.  No  defence  has  yet  been  taken  to  the  ejectment,  which 
^as  only  moved  on  the  first  day  of  the  present  Term,  and  no  person  can 
be  prejudiced  by  the  amendment. — [Pebrin,  J.  You  are  premature  in 
your  application  ;  why  not  wait  until  defence  has  been  taken  ?] — If  we 
waited  until  defence  woa  taken,  the  defendant  would  be  entitled  to  with- 
draw or  amend  his  defence  at  our  expense,  ^nd  we  should  enter  our  rule 
dsnovo^  Amendments  have  been  frequent)^  allowed  by  this  Court  before 
defence  taken.  In  Lessee  Carroll  v.  Ejector  (a)  the  date  of  the  de- 
mise was  allowed  to  be  altered  from  1833  to  1837,  without  prejudice  to 
ibe  rules  already  served,  no  defence  having  been  taken ;  and  in  Letsee 
QBrien  v.  Ejector  (6)  an  amendment  was  allowed  before  defence  taken, 
by  substituting  the  name  of  "  William"  for  "  John**  in  the  description 
of  the  premises ;  and  an  amendment  precisely  similar  to  the  present  was 
allowed  to  be  made  after  defence  taken,  in  the  case  of  Lestee  of  an 
Infant^  b}f  his  Guardian  and  next  Friend^  v.  Smith  (c). 

Fi:fi&iN,  J.* 

Take  the  order,  serving  a  copy  of  the  amended  declaration  upon  any 
parties  who  may  lake  defence. 


(«)  1  It,  Law  Rep.  117.  (b)  2  Ir.  Law  Btp.  839. 

(r)  1  Ir,  Lair  Itep,  380.  *  Sglw. 
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•T.  T.  1844. 


Lessee  LORD  POWERSCOURT  v.  EJECTOR. 

June  12. 

On  the  death  |^b«  Hatghell  moved  for  a  renewal  df  the  habere  in  this  cause.  This 
th«  plaintiff  was  an  ejectment  on  the  title,  and  one  of  the  lessors  of  the  plaintiff  hanng 
after  tbe    is-    ^[^^  ^fj^,  ^jj^  issuinff  of  the  habere^  and  before  its  execution,  we  tre 

suing    of    tD6 

fta&cre, hnt he-  entitled  to  renew  the  habere^  notwithstanding  his  death:  Chamben' 
tbn  'Sie^CoQrt  Landlord  and  Tenant,  805,  and  Anonynumt  (a) ;  establishing,  that  wbera 
w][l   grant    a   there  are  more  plaintiffs  or  defendants  than  one,  aflter  the  death  of  one  of 

rent!  wiU  of  the    ^,  .  .  •*!.      *  •       ^     • 

kabert-  vaetxi  execution  may  issue  without  a  scire  jacuu. 

Cbampton,  J.* — Take  the  order. 

(a)  3  Salk.  319.  *  Sohs. 
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M.  T.  1843. 
Ejtch.ofPlea$. 


JOHN  LOVELAND,  Lessee  of  the  Rev.  JAMES  WILLIAM 
FORSTER,  Clerk, 

THOMAS  MAUNSELL  WILSON. 
(Exchequer  of  Pleas.) 


Nov.  6. 


Ejectmbkt  for   non-payment  of  rent — The  declaration  contained  a  Where  an  or- 

WDgle  demise  in  the  name  of  the  Rev.  James  William  Forsler,  which  was  Lieutenant  ' 

laid  on  the  3rd  of  October  1842.  The  premises  sought  to  be  recovered  in  ^^   ?,"^y  . 

,       .  ^  ^         .  Coanoil,  made 

the  ejectment  were  the  glebe  lands  of  the  parish  of  Emly  Grenan  in  the  under  the 

county  and  diocese  of  Limerick,  containing  38a.  2b*  17p.  Irish  plantation  £^raliUesActo', 

disappropriat- 


ingthe  rectory 
of  £.  from  the 
dignity  of  the 
treasurership 
of  the  Cathe- 
dral Church  of 
St  M.,  con- 
tained arecital 
distinguishing 


measure. 

The  trial  took  place  before  Mr.  Justice  Jackson  at  the  Spring  Assizes 
for  the  county  of  Limerick  1843,  when  the  Jury  returned  a  special  ver- 
dict, finding  the  following  facts : — 

That  the  Rev.  Thomas  Quinn,  clerk,  since  deceased,  at  and  previously 

(0  the  several  times  of  making  three  leases  dated  respectively  the  25th 

day  of  July  1835,  the  28lh  day  of  July  1824,  and  the  12th  day  of  June    tTe^Tnto'^of 

1813,  and  from  thence  until  the  time  of  his  death,  held  and  enjoyed  the    the  glebe  lands 
-,     ,  from  the  other 

dignity  of  the  treasurership  of  the  Cathedral  Church  of  St.  Mary's  in  the    revenues  of 

the  rectory ; 
and  where  the 
operative 
words  of    the 
Order  in  Coun- 
cil    were— 
"  the  said  pa- 
rish or  rectory 
of  E.,  together 
with  the  reo- 


diocese  of  Limerick,  and  was  the  treasurer  of  said  Cathedral  Church 
That  the  corps  of  the  said  treasurership  consisted  of  the  rectory  of  St. 
Patrick's  (having  within  it  a  perpetual  curacy  called  St.  Patrick's  aUae 
Kilquane),  and  of  the  rectories  or  parishes  of  Cahervalla  and  Emly 
Grenan,  said  several  rectories  or  parishes  constituting  a  union   called 
the  <<  union  of  St.  Patrick's."     That  the  revenues  of  said  parishes  or 
rectories  respectively  under  the  Act  of  the  first  and  second  years  of  the   torial  tithes 
re^  of  her  present  Majesty,  chap*  109»  entitled  **  An  Act  to  abolish    lon^iog;" 
"  composition  for  tithes  in  Ireland,  and  to  substitute  rent-charges  in  lieu    J^«<f»  that  ac- 
**  thereof,"  at  the  time  of  the  making  of  the  order  bearing  date  the  25th    true  oonstmo- 
day  of  February  1 84 1 ,  hereinafter  mentioned,  were  as  follows :— First,  the    q^J^^**^  l^^ 
tithe  rent-charge  of  St.  Patrick's  Rectory  £256.  38. ;  secondly,  the  tithe    word  '"rec- 
rent-charge  of  Cahervalla  Rectory  £157.  10s.;  thirdly,  the  tithe  rent-    ,^o[ude*^'thr* 
charge  of  Emly  Grenan  Rectory  £112.  10s.;  and  that  there  was  at  the   gle^^    lands, 
time  aforesaid  a  further  income  belonging  to  the  said  treasurership  arising   fore  they  did 
from  demised  lands  amounting  to  the  yearly  sum  of  £80.  Gs.  1^. ;  which    ^^  f^^tic^* 

Commission- 
ers, but  continued  annexed  to  the  treasurership. 
The  Lord  Lieutenant  and  Privy  Council  have  the  power,  under  the  Church  Teropora' 

llties  Acts,  to  make  a  partial  disappropriation,  by  disuniting  the  tithes  or  glebe  iac 

from  the  rectory. 

2     A 
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WILSON. 


M.  T.  1843.    demised  premises  the  Jurors  found  were  the  lands  demised  by  the  nid 
Each^f  Pleas.    ^^^^^^  several  leases  bearing  date  respectively  the  25th  day  of  July  1835, 
Lessee         the  28th  day  of  July  1824,  and  the  12th  day  of  June  1813. 

That  the  lease  of  the  25th  day  of  July  1 835,  was  made  between  the 
said  Thomas  Quinn  of  the  one  part,  and  the  defendant  Thomas  M. 
Wilson  of  the  other  part,  whereby  the  said  Thomas  Quinn  demised  to 
the  defendant  Wilson  the  glebe  lands  of  the  parish  of  £mly  Grenan  in 
the  county  and  diocese  of  Limerick  (being  the  lands  and  premises  in 
the  declaration  mentioned),  for  the  term  of  twenty-one  years,  at  the 
rent  of  £55.  7s.  8^d.,  payable  half-yearly  to  the  said  Thomas  Qaion, 
and  his  successors,  under  which  lease  Wilson  entered,  and  became 
possessed  of  the  glebe  lands  for  the  term  thereby  granted ;  and  that 
the  Reverend  Thomas  Quinn  received  the  rent  up  to  the  time  of  hit 
decease. 

That  the  said  rectory  of  Emly  Grenan,  including  the  tithes  aod 
glebe  lands  thereof,  was  at  and  previously  to  the  several  times  of  the 
passing  of  the  Acts  of  the  3  &  4  W.  4,  c.  37,  4  &  5  W.  4,  c  90,  6  &  7 
W.  4,  c.  99,  3  &  4  Vic.  c.  101,  and  at  the  several  times  of  the  making  of 
said  lease  of  the  25th  July  1835,  and  of  the  death  of  the  said  Revereod 
Thomas  Quinnj  and  of  the  making  of  the  order  of  the  25th  February 
1841  (in  Council),  appropriated  or  united  to  the  dignity  of  the  treasurer- 
ship  aforesaid. 

That  at  the  several  times  of  the  passing  of  the  said  several  Acts,  there 
was  not,  and  that  there  had  not  since  been,  any  vicar  or  curate  in  the 
parish  of  Emly  Grenan  ;  that  the  said  lands  demised  by  said  lease  of 
the  25th  July  1835,  were  at  and  previously  to  the  several  times  of  the 
passing  of  the  said  several  Acts  of  Parliament,  and  at  the  several  times 
of  making  the  said  last  mentioned  lease,  and  of  the  death  of  said 
Thomas  Quinn,  and  at  the  time  of  making  said  order  of  the  25th 
day  of  Februray  1841,  the  glebe  lands  of  said  parish  or  rectory  of 
Emly  Grenan. 

That  by  lease,  dated  the  28th  July  1 824,  made  between  the  Rer. 
Thomas  Quinn,  therein  described  as  treasurer  of  the  diocese  of 
Limerick,  of  the  one  part,  and  the  defendant  of  the  other  part,  the 
said  Rev.  Thomas  Quinn  demised  to  the  defendant  the  glebe  lands 
of  the  parish  of  St.  Patrick's,  in  the  diocese  and  south  liberties  of  the 
City  of  Limerick,  for  the  term  of  twenty-one  years,  at  the  yearly  reot 
of  £25  then  Irish  currency. 

That  by  lease,  dated  the  Pith  of  June  1813,  and  made  between  the 
Rev.  Thomas  Quinn,  therein  described  as  treasurer  of  sud  Cathedral 
Church  of  St.  Mary's,  of  the  one  part,  and  the  Dean  and  Chapter  of 
the  said  Cathedral  Church  of  the  other  part,  the  sud  Rev.  ThooDas 
Quinn  demised  to  the  said  Dean  and  Chapter  all  that  and  those  the  plot 
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of  ground  situate  in  the  parish  of  St.  Mary's,  Limerick,  commonly  called  M.  T.  184T. 
and  known  by  the  name  of  the  "  Treasurer's  Garden,"  for  the  term  of  Exchu>/ Pleat. 
forty  years,  at  the  yearly  rent  of  £2  then  Irish  currency. 

That  the  said  Thomas  Quinn  departed  this  life  on  the  22nd  of 
January  1841,  and  that  thereupon  the  dignity  of  said  treasurership 
became  void;  and  that  on  the  28th  of  January  1841,  notice  of  the 
Ticancy  of  said  treasurership  was,  in  pursuance  of  the  provisions  of  the 
said  Act  of  the  4th  and  5th  W,  4,  c.  90,  given  to  the  Ecclesiastical 
Commissioners  for  Ireland  by  the  Bishop  of  Limerick,  being  the  person 
having  the  patronage  of  or  right  of  appointment  to  said  treasurership. 

That  on  the  25th  of  February  1841,  and  while  said  dignity  and 
office  of  treasurership  was  void,  the  then  Lord  Lieutenant  and  Privy 
Council  of  Ireland  duly  made  an  order,  bearing  date  the  day  and  year 
list  aforesaid,  and  which  order  was  in  the  following  terms : — 

**  By  the  Lord  Lieutenant  and  Council  of  Ireland,  Ebrington ;  whereas 
"  by  an  Act  of  Parliament,  passed  in  the  third  and  fourth  year  of  the 
"  reign  of  his  late  Majesty,  King  William  the  Fourth,  entitled  '  An 
**  *  Act  to  alter  and  amend  the  laws  relating  to  the  temporalities  of  the 
<*  *  Church  of  Ireland,'  it  is,  amongst  other  things,  enacted  that  it  shall 
**and  may  be  lawful  for  the  Lord  Lieutenant  or  other  chief  governor  or 
<*  governors  of  Ireland  for  the  lime  being,  and  his  Majesty's  Privy 
<*  Council  there,  in  the  case  of  the  deaneries  of  Down  and  Raphoe, 
**when  and  as  they  may  so  think  fit;  and  in  case  of  any  and  every 
"  archbishoprick,  bishoprick  or  other  deanery  or  archdeaconry,  dignity, 
*<  prebend  or  canoury,  by  and  with  the  consent  and  approbation  of  the 
"  archbishop,  bishop,  dean,  archdeacon,  dignitary,  prebendary  or  canon 
**  thereof ;  or  whensoever  such  archbishoprick,  bishoprick,  deanery,  arch« 
*<  deaconry,  dignity,  prebend  or  canonry,  shall  be  void,  to  disappropriate, 
**  disunite  and  divest  any  rectory,  vicarage,  tithes,  or  portions  of  tithes, 
"  or  glebes,  or  part  or  parts  thereof,  from  and  out  of  said  deaneries  of 
*^  Down  and  Raphoe  respectively,  or  from  and  out  of  any  archbishoprick, 
'*  bishoprick,  or  other  deanery,  or  archdeaconry,  dignity,  prebend  or 
**  canonry,  and  to  unite  any  such  rectory,  vicarage,  tithes  or  portions  of 
^  tithes  to  the  vicarages  and  perpetual  or  other  curacies  of  said  parishes 
**  respectively ;  and  whereas  by  another  Act  of  Parliament  passed  in  the 
"  fourth  and  fifth  year  of  the  reign  of  his  said  late  Majesty,  entitled  *  An 
"'  Act  to  amend  an  Act  made  in  the  third  and  fourth  years  of  the  reign 
*<  <  of  his  present  Majesty,  entitled  an  Act  to  alter  and  amend  the  laws 
***  relating  to  the  temporalities  of  the  Church  of  Ireland,'  it  is,  amongst 
^  other  things  enacted,  that,  where  under  the  said  Act  or  any  other  Act, 
**  any  parish  in  which  there  shall  be  any  perpetual  curate  endowed,  shall 
«  be  disappropriated  or  disunited  from  any  ecclesiastical  dignity  or  bene- 
**  fice,  such  curate  immediately  upon  such  disappropriation  or  disunion  and 
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''  by  virtue  thereof  shall  be  and  become  rector  or  vicar,  as  the  case  mty 
'*  be,  of  the  parish  so  disappropriated  or  disunited,  and  such  perpetual 
"  curacy  shall  merge  in  the  said  rectory  or  vicarage.  And  whereas  by  t 
"further  Act  passed  in  the  third  and  fourth  .year  of  the  reign  of  her 
"  present  Majesty,  entitled  <  An  Act  to  amend  several  AcU  relating  to  the 
"  temporalities  of  the  Church  of  Ireland,'  so  much  of  an  enactment  con- 
"  tained  in  the  Act  of  the  fourth  and  fifth  years  of  the  reign  of  his  late 
<<  Majesty  King  William  the  Fourth  as  empowers  the  Lord  Lieutenant 
<*  and  Council  to  unite  and  annex  any  parish,  tithes,  or  portions  of  tithes, 
«  or  glebes,  so  as  by  said  Act  disunited,  to  any  neighbouring  rectory, 
*•  vicarage  or  perpetual  curacy,  is  by  the  said  Act  of  the  third  and  fourth 
"  years  of  her  Majesty  declared  to  be,  and  the  same  is  thereby  repealed ; 
"  and  it  is  by  said  last-mentioned  Act  enacted  that  in  lieu  of  uniting  and 
''  annexing  any  parish,  tithes,  or  portions  of  tithes,  or  glebes  so  disunited, 
"  to  any  neighbouring  rectory,  vicarage  or  perpetual  curacy,  it  shall  be 
**  lawful  for  such  Lord  Lieutenant  and  Council,  if  they  shall  think  fit,  to 
"  erect  the  same  into  a  separate  benefice  or  parish,  and  to  order  and  dhreet 
"  that  suck  parbb>  tithes  or  portions  of  tithes  or  glebes  so  disunited, 
<<  shall  be  transferred  to  the  Ecclesiastical  Commissioners  for  IreUnd ;  and 
"  the  right  and  interest  in  and  to  the  same,  and  all  arrears  thereof,  shall 
"  thereupon  vest  in  the  said  Commissioners,  and  be  by  them  carried  lo 
V  the  general  fund  under  their  administration,  after  making  thereout  such 
"  provision,  if  needed,  for  the  due  performance  of  the  occasional  duties 
«  of  such  parish  or  place  as. the  said  Commissioners  may  think  fit. 

"  And  whereas  the  treasurership  of  the  Cathedral  Church  of  St 
'<  Mary's  Limerick,  iu  the  diocese  of  Limerick,  is  now  vacant,  and  it  af- 
'*  pears  from  the  reports  of  the  Commissioners  on  ecclesiastieal  patronage 
"and  revenue,  that  the  corps  of  said  treasurership  consists  of  the 
"  rectory  of  St.  Patrick's,  having  within  it  a  perpetual  curacy  called  St. 
"  Patrick's,  alioB  Kilquane,  and  the  retory  of  Cahervalla  and  Emiy 
"Grenan,  with  cure  of  souls,  the  said  several  parishes  or  rectones 
'*  constituting  the  union  called  the  union  of  St.  Patrick  {  that  the 
"  revenues  of  said  parishes  or  rectories  respectively,  under  the  Act 
"  of  the  first  and  second  years  of  the  reign  of  her  present  Mi^y? 
"cap.  109,  intituled  *  An  Act  to  abolish  composition  for  tithes  in 
"  Ireland,  and  to  substitute  rent  charges  in  lieu  thereof,'"  are  as  follows, 
namely : — 

"  First.  St  Patrick's  Rectory,  rent-charge £266   3   0 

"  Second.  CabervaUa  Bectory,  rent-charge  • 157  10  0 

"Third.  Emly  Grenan  Beotory,  rent-charge 118  10   0 

£626    8   0 
''  That  there  is  a  farther  income  belonging  to  the  said  treasnrerehip 

**  ariaing  from  demised  lands  amonndng  to  the  yearly  snm  of £80    6  \\ 
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**  Now,  we  the  Lord  Lieutenant  and  Privj  Council,  haying  maturely 
"considered  the  circumstances  of  the  said  treasurership  of  St  Mary, 
"  Limerick,  and  the  best  mode  for  proTiding  for  the  interest  and  con« 
*'  renience  of  the  said  several  parishes  and  rectories  forming  the  corps 
*^  thereof,  do  hereby  in  pursuance  of  the  power  vested  in  us  by  the 
<*iaid  hereinbefore  first  recited  Act,  order  and  direct  that  the  said 
<<  parish  or  redory  of  Su  Patrick's,  together  with  the  rectorial  tithes 
'Ubereunto  belonging,  be,  and  the  same  are  hereby  disappropriated, 
"  disunited  and  divested  from  and  out  of  the  said  treasurership  of  St. 
**  Mary's  Limerick,  and  united  to  the  said  perpetual  curacy  of  St. 
**  Patrick's,  alioi  Kilquane,  erected  as  aforesaid  within  said  parish  or 
"  rectory  of  St.  Patrick's.  And  we  do  hereby  further  order  and  direct, 
*^  in  pursuance  of  the  said  hereinbefore  last  recited  Act  of  the  t^rd  and 
'*  fourth  years  of  her  present  Majesty's  reign,  that  the  said  parishes  or 
"rectories  of  Cahervalla  and  Emly  Grenan,  and  the  rectorial  tithes 
"  thereunto  belonging  respectively,  be,  and  the  same  are  hereby  disappro* 
"priated,  disunited  and  divested  from  and  out  of  the' said  tveasurership 
"of  St.  Mary^s  Limerick,  and  transferred  to  the  Ecclesiastical  Commis* 
**  sinners  for  Ireland. 

"  Given  at  the  Council  Chamber  at  Dublin,  the  25th  day  of  February, 
<<  1841  ;  Cbairles  Meath^  Charles  Kildare,  Stephen  Cashell,  John  Radeliff 
«<and  A.  R.  Blake." 

That  the  said  yearly  sum  of  £80.  69,  l^d.  sterling,  in  said  oikJer 
of  the  25th  day  of  February  lB4i  mentioned,  was  composed  of  the 
ssid  yearly  rent  of  £55«  7i.  8d.  reserved  by  said  lease,  dated  the  25th 
of  Jnly  1835,  and  of  said  yearly  rent  of  £25  late  currency,  equivalent  to 
£23.  Is.  6^.  present  currency,  and  of  said  yearly  rent  of  £2  late  cur- 
rency, equivalent  to  £1.  16s.  lid.  present  currency.  That  after  tha 
making  of  said  order,  and  on  the  20th  day  of  March  1841,  the  Rev. 
Robert  Knox  was  duly  collated  and  installed  into  the  said  office  and 
dignity  of  the  treasurership  aforesaid,  and  continued  to  act  as  si^ch 
treasurer  and  to  discharge  the  duties  belonging  to  said  office  until  the 
IGth  day  of  October  1841,  when  the  said  Robert  Knox  was  presented  to 
the  prebend  of  St.  Munchins  in  said  diocese,  whereby  the  said  office  or 
dignity  of  the  treasurership  became  void. 

That  on  the  19th  of  October  1841,  and  after  the  promotion  of  the 
Rev.  Robert  Knox,  notice  of  the  vacancy  of  said  treasurership  was,  in 
pursuance  of  the  provision  of  the  said  Act  of  the  4  &  5  FT.  4,  c.  90, 
given  to  the  Ecclesiastical  Commissioners  by  the  Bishop  of  Limerick, 
being  the  person  having  the  patronage  of  the  said  dignity. 

That  on  the  19th  of  March  1842,  the  Rev.  James  William  Forster, 
the  lessor  of  the  pUintiflT,  was  duly  appointed  treasurer,  and  had  since 
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M.  T.  1843.    acted  as  such,  and  performed  all  the  acts  and  duties  prescribed  to  validate 
ExchMfPle<u.   1,13  tjji^  tQ  ^Ijq  g|^;^j  dignity  pursuant  to  the  sUtute. 

The  Jurors  further  found  that  on  the  29th  of  September  1842,  the 
sum  of  £55.  78.  8 j^.,  being  one  year's  rent  reserved  by  the  lease  of  the 
25th  of  July  1835,  and  which  accrued  due  while  the  said  James  William 
Forster  was  such  treasurer,  became  due  and  owing  by  the  defendant ;  but 
whether  or  not  the  said  rent  became  due  to  the  said  James  W.  Forster 
or  to  the  Ecclesiastical  Commissioners,  the  Jurors  were  ignorant,  and 
prayed  the  advice  of  the  Court,  &c. 


Lessee 
FORSTER 

V. 
WILSON. 


Mr.  M.  Barry^  and  Mr.  Bennett,  Q.  C,  with  whom  was  Mr.  Jamts 
O'Brien,  Q.  C,  for  the  defendants. 

By  ihe  special  verdict,  the  lands  for  which  the  ejectment  was  broagfat 
are  found  to  be  the  glebe  lands  of  Emly  Grenan ;  and  the  question  is, 
whether  the  Order  of  Council  disappropriating  the  rectory,  also  disappro- 
priated the  glebe  belonging  to  it  ?  In  considering  this  question,  it  will  be 
necessary  to  refer  to  the  legal  meaning  of  the  word  "  rectory,**  and  to 
ascertain  upon  the  authorities  what  is  included  in  it. — [Chisf  Barok. 
Is  not  the  question  rather  what  is  meant  by  the  word  <*  rectory  "  as  used 
in  the  Order  of  Council, having  regard  to  the  recitals  therein  contained?]^ 
Yes,  but  there  is  nothing  to  show  that  it  is  used  in  the  Order  in  a  sease 
different  from  its  legal  one. 

Parsonage,  church  and  rectory  are  frequently  in  the  law  treated  as 
synonymous,  and  used  promiscuously :  Godolphin*s  Rep^  case  188.  In  the 
Year  Book,  21  Hen.  7,  21,  1 1,  Bro.  Abr.  tit.  Leaee,  20,  cited  in  Eagle 
and  Young,  T.  C  50,  it  was  held  by  two  Justices  that  the  churcb-yard 
and  the  tithes  make  the  rectory,  and  that  the  whole  will  pass  under  the 
name  of  rectory  by  parol.  In  Spelman,  480,  it  is  said,  <<  Bectoria  pro 
**  integrd  ecclesid  parochiali  cum  omnibus  suie  membrief  ^c,  aliae  vulgo 
" dictum  beneficium** 

In  Shepherd's  Touchstone,  p.  94,  the  law  is  thus  stated : — <<  By  the 
<'  grant  of  a  rectory  or  parsonage,  will  pass  the  house  and  glebe,  the  tithe 
<'and  offerings  belonging  to  it ;''  Ibid,  p.  213.  Glebe  is  a  portion  of  land 
(meadow  or  pasture)  belonging  to  or  parcel  of  the  parsonage  or  vicarage 
over  and  above  the  tithes:  Godolphin's  Rep^  14  Vin.  Abr.  iii.  Glebe, 
409 ;  Ibid,  tit.  Grant. — [Chief  Baron.  On  the  face  of  this  order, 
it  would  appear  that  the  Privy  Council  were  not  aware  that  those  glebe 
lands  were  attached  to  the  rectory  of  Emly  Grenan ;  they  seem  to  have 
considered  and  treated  them  as  an  independent  and  separate  property.]— 
In  Com.  Dig.  Ecclesiastical  Persons,  C,  6,  a  rectory  or  parsonage  is  said 
to  consist  of  glebe,  tithes  and  oblation,  established  for  the  maintenance  of 
a  parson  or  a  rector  to  have  a  cure  of  souls  within  the  same  pansh :  Fta. 
^&r.  tit.  Grant;  Ibid,  i\i.  Glebe;  from  which  it  appears  that  to  coo- 
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stituie  a  rectory  it  is  essential  that  there  should  be  glebe  land  attached  to    M.  T.  1843. 
it.    Here  it  may  be  presumed  to  ha?e  been  the  object  and  intention  of   ^ch.o/Pleat* 
the  Priyy  Council  by  their  order  to  take  the  glebe  land  from  the  trea-         Lessee 
rarer  who  lived  at  Limerick,  and  to  transfer  it  to  the  rectory  to  provide      'orstbb 
a  residence  for  the  incumbent,  and  for  the  other  purposes  connected 
therewith. — [Chief  Baron.  The  question  is,  was  it  the  intention  of  the 
Council  to  strip  the  treasurer  of  his  entire  income,  and  to  divest  the 
dignity  of  all  its  emoluments?] — They  had  the  power  not  only  to  strip  it 
of  its  emoluments,  but  to  suspend  the  office  altogether. — [Lbfroy,  B. 
They  do  not,  however,  by  this  order  suspend  the  treasurership,  but  leave 
it  to  exist ;  and  it  being  an  office  attended  with  the  performance  of  cer- 
tain duties,  they  would  appear  to  have  left  it  a  small  emolument.] 

In  construing  this  order,  it  becomes  material  to  consider  the  Acts  of 
Parliament  passed  by  the  Legislature  in  connection  with  this  subject : 
3&4  FF.  4,  C.37,  8.124;  4&5  FF.  4,  c.  90,  s.  5 ;  3&4  Vice.  101, 
88. 5,  6. — [Pennbfather,  B.  We  admit  that  the  Privy  Council  had 
the  power  to  do  what  the  defendant  contends  they  did ;  but  the  question 
is,  have  they  done  so  by  this  order?  The  discussion  of  that  question  is 
quite  independent  of  the  Acts  of  Parliament.] — Having  regard  to  the 
1^  meaning  of  the  word  '<  rectory,**  its  force,  and  especially  to  the 
great  number  of  cases  in  which  it  has  been  held  to  pass  and  comprehend 
the  glebe  and  glebe  land  as  one  of  its  essential  parts — the  absence  of 
express  words  in  the  order  limiting  its  operation,  and  the  policy  and 
objects  of  the  Legislature  as  expressed  in  the  statutes, — the  Court  will 
arrive  at  the  conclusion  that  the  true  construction  of  this  instrument  is, 
that  the  glebe  lands  of  Emly  Grenan  vested  together  with  the  rectory, 
and  as  an  integral  part  thereof,  in  the  Ecclesiastical  Commissioners,  and 
that  the  lessor  of  the  plaintiff  is  therefore  not  entitled  to  recover. 


Hr.  ffenfif  €L  C.^  and  Ifr.  Rogers,  contra,  were  not  called  on  by  the 
Court* 

Brabt,  C.  B. 

The  question  is,  what  have  the  Privy  Council  done  by  this  order  ? 
That  b  to  be  determined  by  taking  the  whole  of  the  instrument  together, 
and  seeing  in  what  sense  they  have  used  the  words — [His  Lordship  here 
read  the  order.] — It  thus  appears  that  the  Council  have  used  expressions 
showing  that  in  their  contemplation  the  demised  lands  form  no  part  of 
the  property  with  which  they  were  dealing ;— they  might  have  been  the 
property  of  the  treasurer  in  some  other  right.  They  have  taken  the 
distinction,  and  they  transfer  the  tithes  to  the  Ecclesiastical  Commis- 
doners ;  and  they  are  silent  altogether  as  to  the  rents  of  the  demised 
lands.     In  short,  it  is  the  same  ka  if  they  had  said,  **  with  respect  to  the 
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rents  of  the  demised  lands  we  make  no  order ;"  and  yet  the  argmneot  ii, 
that  foy  this  order,  under  the  word  **  rectory/'  the  demised  hmds  must 
have  passed. 

It  is  not  necessary  for  us  to  consider  what  the  intention  of  the  Cooneil 
may  ha?e  been ;  but  as  well  as  we  can  judge  from  the  language  thejr 
have  used,  they  have  made  no  order  as  to  the  rents  arising  frem  the 
demised  lands,  which  must  therefore  be  left  with  the  treasurer ;  coose- 
quently,  there  must  be  judgment  for  the  lessor  of  the  plaintiff. 


Judgment  for  the  plaiotiff. 
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TUTHILL  tr.  UNTHANK. 

(Common  Pleas.) 

In  this  case,  the  plaintiff  had  revived  a  judgment  recovered  by  him 
against  the  defendant  in  the  year  1830,  and  had  issued  a^f.^a.,  under 
which  the  goods  of  the  defendant  had  been  taken  in  execution.  The 
defendant  had  obtained  a  conditional  order  in  last  Hilary  Term  to  set 
aside  the  said  judgment  of  revivor,  and  the  writ  of  Ji.fa,,  on  the  ground 
of  the  irregularity  of  non-service  of  the  scire  facias  ;  and  because  that  the 
full  demand  of  the  plaintiff  on  foot  of  said  judgment  had  been  paid  in 
1837.  On  the  occasion  of  this  motion,  the  defendant  made  an  affidavit 
denying  the  service  of  the  scire  facias ;  also  stating  that  one  George 
Wheeler,  since  deceased,  had  been  security  with  her  in  a  joint  and  several 
bond  and  warrant  for  the  amount  of  the  judgment ;  and  that  separate 
judgments  had  been  entered  up  against  her  and  the  said  George  Wheeler. 
She  alleged  also,  that  the  plaintiff  had,  in  1837,  revived  the  judgment 
a^rainst  Wheeler,  and  had  issued  execution  thereon,  and  had  levied  the  full 
amount  of  the  judgment ;  and  that  Wheeler  had  claimed  credit  for  the 
same  against  the  defendant  in  an  equity  suit ;  and  that  no  interest  had, 
since  that  time,  been  demanded  or  paid  by  the  defendant  to  the  plaintiff 
on  foot  of  said  judgment.  On  the  motion  to  make  the  conditional 
order  absoluti,  the  Court  ordered  on  consent  that  the  motion  should  stand 
over  until  this  Term,  and  that  the  plaintiff  should  forthwith  61e  a  scire 
facias  on  foot  of  the  judgment,  to  which  the  defendant  should  file  a  plea 
of  payment ;  and  that  a  trial  should  be  had  on  the  issue  to  be  joined  on 
said  scire  facias  before  a  Jury  of  the  county  of  the  city  of  Limerick, 
at  the  last  Summer  Assizes — the  questions  to  be  tried  being,  first, 
whether  the  judgment  in  this  cause,  and  that  against  Wheeler,  were 
entered  upon  one  and  the  same  bond,  and  to  secure  one  and  the  same 
debt;  and  secondly,  whether  the  said  judgment  against  Wheeler  had  been 
paid  or  satisfied  before  the  issuing  of  the  aforesaid  scire  facias  ;  and  that 
the  execution  should  be  withdrawn,  and  security  given  by  the  defendant 
for  the  amount  thereof ;  the  defendant  therebj^  undertaking  to  bring  no 
action  whatever.  Notwithstanding  this  order,  the  plaintiff  had  not  issued 
any  scire  facias,  nor  taken  any  other  step  in  the  matter ;  and  the 
defendant  now  moved  the  Court,  that  the  said  conditional  order  should 
be  made  absolute ;  and  that  the  defendant  should  be  released  from  the 
undertaking  not  to  bring  an  action  against  the  plaintiff,  as  in  the  foregoing 
order  mentioned ;  and  that  the  said  order  should  be  to  that  extent 
varied. 

2  B 


Nov.  5. 

Where  a  judg- 
ment of  revi- 
vor,   and    ex- 
ecution there- 
on, had    been 
set  atiide,  on 
allegations  of 
non 'Service 
and  of  pay- 
ment, on  the 
terms  of  the 
plaintiff    is- 
suing  another 
scire  facias^ 
and  trying  an 
issue  on  a  plea 
of    payment 
at  the  next 
Assizes,   the 
defendant   un- 
dertaking   not 
to    bring    any 
action   what- 
ever ;    the 
plaintiff  hav- 
ing omitted  to 
issue  said  scire 
facias y    the 
Court  confirm- 
ed the  setting 
aside  of  the 
scire  facias 
and  the  ex- 
ecution,  and 
struck  out  the 
undertaking 
on  the  part  of 
the    defendant 
not  to  bring  an 
action. 
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M.  T.  1844.        Mr.  FUzgibbon,  Q.  C.,  and  Mr.  Kane  for  the  defendant. — The  plaintiff 

CpnmonPUat,   haTing  failed  in  performing  his  part  of  the  order  of  the  Courts  the  case 

TUTHILL      is  now  in  the  same  position  that  it  was  before  that  order  was  pronounced ; 

^*  and  as  it  is  obvious  from  the  affidavits,  and  the  defendant's  default  in  not 

bringing  the  issues  directed  before  the  Jury,  that  his  conduct  in  issuing 

the  scire  facias  which  has  been  set'  aside  was  malicious  and  contrary  to 

good  faith,  as  distinguished  from  a  mere  oversight  or  practical  irregularity, 

the  Court  will  not  impose  on  us  an  undertaking  not  to  bring  an  action 

for   the  injury  inflicted   by   the   plaintiff:    Abbott  ▼.  Greenwood  (a); 

Lorimer  v.  Lule  (b) ;   Cash  v.  Wills  (c) ;  Ferg.  Prac.  1040. 


Mr.  (yBrien^  Q.  C,  and  Mr.  J,  D,  Fitzgerald^  contra. — The  under- 
taking not  to  bring  an  action  was  not  a  conditional  or  temporary  under- 
taking, or  it  would  have  been  so  expressed  in  the  order ;  and  if  the 
issue  had  been  decided  against  us,  the  Court  would  have  done  no  more 
than  set  aside  the  scire  facias  and  the  execution,  as  prayed  by  the  condi- 
tional order ;  and  the  plaintiff  is  not  in  a  worse  position  by  not  trying 
the  issue.  The  undertaking  was  voluntary  on  the  part  of  the  defendant, 
and  cannot  now  be  withdrawn  :  Mole  t.  Smith  (d). 

DOHERTY,  C.  J. 

In  announcing  the  decision  of  the  Court,  it  is  not  my  intention  to 
go  into  the  circumstances  of  the  case ;  acting  on  the  principle  which 
has  always  guided  us,  that  where  there  is  a  probability  of  the  facts 
being  submitted  to  the  decision  of  a  Jury,  it  is  better  to  abstain  from 
all  observations  and  comments  which  might,  perhaps,  tend^to  influence 
them  one  way  or  the  other.  The  case,  as  it  originally  came  before  the 
Court,  was  on  a  motion  to  set  aside  a  judgment  obtained  on  a  sdrefaciaSf 
and  execution  issued  thereon  by  the  plaintiff  against  the  defendant ;  and 
the  allegation  of  the  defendant  was,  that  whereas  the  full  amount  of  the 
original  judgment  had  been  levied  off  the  goods  of  her  surety  by  the 
plaintiff,  and  had  been  satisfied,  the  plaintiff  had  no  right  in  point  of  law  or 
of  justice  to  issue  another  scire  facias  agalnsithe  defendant,  and  seize  her 
goods  under  B^,fa.  On  the  discussion  of  this  motion,  it  appeared  to 
us,  that  the  substantial  questions  to  be  tried  between  the  parties  were, 
whether  there  had  been  one  judgment  or  two  judgments  entered  for  the 
same  debts ;  and  whether  one  of  the  judgments  had  been  paid  or  satis- 
fied, and  to  the  knowledge  of  the  plaintiff?  In  this  view  the  parties 
acquiesced ;  and,  in  consequence,  the  plaintiff  undertook  to  issue  a  scire 
facias,  the  defendant  pleading  payment  thereto ;  and  we  narrowed  the 


(a)  7  Dow.  P.  C.  634. 
(c)  I  B.  8t  Ad.  376. 


(b)  1  Chit.  134. 
(d)  Jac.  &  W.  670. 
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issue  to  be  tried  to  the  aforesaid  substantial  questions  which  went  to  the    M.  T.  1844. 
merits  of  the  case,  viz.,  was  the  judgment  against  the  defendant,  and    CommonPieas 
the  judgment  against  Wheeler,  for  one,  or  for  two  different  and  distinct      tuthill 
debts  ?  and  if  for  one  only,  was  that  against  Wheeler  paid  or  satisfied  ? 
The  motion  was  ordered  to  stand  over  until  after  the  trial ;  and  part  of 
the  terms  wasy  that  the  defendant  should  undertake  to  bring  no  action. 
Since  then,  the  Asuzes  have  passed,  and  the  plaintiff*  has  not  proceeded  to 
try  the  issues,  nor  has  he  suggested  or  substantiated  any  reason  for  his 
default.     He  has  not  stated  that  there  was  any  fatality  to  prevent  him 
performing  the  condition  on  which  the  defendant  undertooJL  not  to  bring 
any  action  ;  for,  though  that  undertaking  is  not  in  terms  conditional,  yet 
it  is  impossible  not  to  see  that  its  meaning  was,  '<  provided  the  plaintiff*  go 
"  to  trial  as  enjoined  by  this  order,  I  will  undertake  to  bring  no  action 
*'  against  her  in  the  mean  time."    It  is  now  confessed  that  he  did  not 
take  any  step  towards  going  to  trial ;  and  therefore,  he  has  failed  in 
establishing  that  the  two  judgments — that  against  the  defendant,  and  that 
against  Wheeler — were  for  different  and  distinct  debts.    Under  these  cir* 
comstancea,  b  it  right  or  just  that  the  Court  should  interfere  and  restrain 
the  defendant  from  bringing  her  action  against  the  plaintiff  for  the  injury 
which  she  alleges  herself  to  have  sustuned  ?    We  think  not ;  and  there- 
fore, without  expressing  any  opinion  whatever  on  the  merits  of  the  case, 
the  Court  is  of  opinion,  that  in  setting  aside  the  scire  facias  and  execu- 
tion, they  are  not  caUed  on  to  Impose  any  terms  upon  the  defendant. 


Confirm  the  order,  setting  aside  the  judgment  of  revivor  and  the 
execution  which  issued  thereon,  with  costs ;  and  strike  out  the 
undertaking  thereon,  on  the  part  of  the  defendant,  not  to  bring 
any  action. 
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Nov.lU 

A  party  had 
been  declared 
a  bankrapt, 
and  the  assig- 
nee  appointed 
on  the  2nd  Sep- 
tember 1842. 
In  April  1843 
the  usual  con- 
sent  to  enable 
him  to  obtain 
his   certificate 
had   been 
signed  by  the 
assignee  and 
the  majority  in 
number  and 
value  of  the 
creditors;   but 
the    other  ne- 
cessary steps 
to  obtain    the 
certificate  had 
not  been  taken, 
and  the  bank- 
rupt had  con- 
tinued to  trade 
in  his  own 
name,  without 
any  attempt  on 
the  part  of  the 
assignee  to 
take  possession 
of  hid  goods 
until  August 
1844,   when 
they  were 
seized  and  sold 
by  the  Shenff 
under  a  writ  of 
jfi.  fa.y  at  the 
suit  of  a  judg- 
ment creditor. 
The  sum  levied 
having  been 
lodged   in 
Court  by  the 
Sheriflf,  the 
Court    refused 
to  pay  it  over 
to    the    assig- 
nee. 


COLEMAN  V.  LYNCH. 

In  this  case  the  Sheriflf  had  levied  on  a  writ  of  Jierijucias,  marked  anJ 
delivered  to  him  in  August  1844,  a  sum  of  £93  off  the  goods  of  the 
defendant,  but  had  been  served  with  a  cautionary  notice  on  behalf  of  t 
third  party,  stating  himself  to  be  the  assignee  of  the  defendant,  who,  it 
appeared,  had  been  declared  a  bankrupt  under  a  commission  issued  on 
the  13lh  of  August  1842.  The  assignee  had  been  appointed  on  the 
15th  of  September  in  the  same  year ;  and  it  was  sworn  by  him  that 
the  certificate  had  never  been  allowed  by  the  Commissioner,  though  it 
had  been  signed  by  several  of  the  creditors;  and  that  be  had  duly  acted, 
and  was  still  acting,  as  such  assignee.  It  further  appeared,  that  the 
assignee  had  caused  notice  to  be  served  on  the  Sheriff  on  the  day  of  the 
sale,  requiring  him  to  pay  over  to  him  the  proceeds  of  the  sale.  Under 
these  circumstances,  the  Sheriff  came  for  liberty  to  lodge  the  amount 
levied  in  Court,  which  motion  was  granted,  with  costs,  subject  also  to 
his  demand  for  poundage  in  the  event  of  the  plaintiff's  succeeding  in 
having  the  money  paid  over  to  him ;  and  the  assignee  then  served  a 
cross  notice  on  the  plaintiff,  that  he  would  move  that  the  sum  so  levied 
and  lodged  in  Court  should  be  paid  over  to  him.  To  meet  this  motion 
the  plaintiff  filed  an  affidavit,  admitting  the  bankruptcy  and  the  appoint- 
ment of  the  assignee,  and  stating  that  after  the  bankruptcy  the  defendant 
had  recommenced  business  under  the  name  of  his  nephew,  until  the  7ih 
of  April  1843,  when  he  resumed  it  in  hTs  own  name,  which  was 
re* painted  over  his  shop  and  stores  ;  that,  on  that  day,  the  usual  consent 
from  his  creditors  to  a  bankrupt,  to  enable  him  to  procure  his  cer- 
tificate (and  which  was  set  out  in  the  affidavit)  had  been  signed  by  the 
assignee;  and  that  shortly  after,  the  great  majority  in  number  and 
value  of  the  creditors  (and  sufficient,  according  to  the  provisions  of  the 
Acts,  to  entitle  the  bankrupt  to  his  certificate)  signed  the  consent; 
and  that  it  was  generally  believed  that  the  bankrupt  had  duly  obtained 
his  certificate,  though  it  had  been  lately  ascertained  that  the  other 
necessary  steps  to  obtain  the  certificate  from  the  Commissioner  had  not 
been  taken.  It  also  stated,  that  though  the  defendant  had  continued 
to  trade  down  to  the  time  of  the  seizure,  no  attempt  had  been  made  by 
the  assignee  to  take  possession  of  his  goods,  though  he  lived  in  the 
same  town. 


Mr.  Hatchell,  Q.  C,  for  the  assignee — This  is  the  common  case  of 
an  uncertificated  bankrupt,  without  any  suggestion  that  any  part  of  his 
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debts  had  been  paid.     It  is  a  question  of  law,  whether  the  bankrupt  had    M.  T.  1844. 
obtained  his  certi6cate  or  not,  and  must  be  decided  according  to  strict    CommonPleas, 
law,  which  may  as  well  be  decided  now  as  after  an  action  brought  to      coleman 
try  the  right  to  the  money  levied  and  lodged  in  Court.     The  consent  of 
the  creditors  does  not  amount  to  a  certi6cate,  because  a  certi6cate  is  of  no 
force  until  allowed  by  the  Chancellor.     This  does  not  come  within  the 
principle  of  those  cases  in  which  there  is  no  interference  on  the  part  of 
the  assignee ;  and  there  is  no  instance  in  which  an  assignee  has  claimed 
the  property  of  the  bankrupt,  and  has  not  succeeded  in  obtaining  it. 


LTNCH. 


Mr.  James  Plunkett. — This  is  a  motion  to  the  discretion  of  the 
Court ;  and  if  so,  the  case  of  Troughton  ?.  Gitley{a)  is  an  authority  in 
our  favour,  where  it  was  decided,  that  when  a  man  was  permitted  to 
trade  for  four  years  without  interruption  or  claim,  the  creditor  subse- 
quent to  the  bankruptcy  was  preferred.  In  that  case.  Lord  Camden 
observed,  **  It  is  admitted  that  an  agreement  in  writing  by  all  his  credi- 
**  tors  to  discharge  him,  would  have  been  sufficient,  and  equal  to  a 
'*  certificate."  This  case,  and  principle,  is  recognised  by  Lord  Lough- 
borough in  Ex  parte  Brawn  (6).  It  is  also  recognised  in  Ex  parte 
Butler  (c)t  where  the  very  principle  contended  for  here,  was  admitted 
by  the  Counsel  for  the  assignee  under  a  second  commission,  viz. — that 
if  the  assignee,  with  a  full  knowledge  of  the  property  being  in  the 
possession  of  the  bankrupt,  permit  him  to  trade  with  it,  and  to  gain  a 
false  credit  with  persons  dealing  with  him,  the  Court  ought  not  to 
interfere.  Moreover,  the  certificate  was  valid  without  allowance  by  the 
Chancellor  :  Callen  v.  Mexfrick  (d)  ;  Ex  parte  Jungmichel  (e). 

Mr.  Hatchelly  Q.C,  in  reply,  cited  Kitchen  v.  Bartsh  (/),  to  show  that 
a  third  party  cannot  claim  after-acquired  property  against  an  assignee  of 
an  uncertificated  bankrupt ;  and  that  the  property  absolutely  vested  in 
the  assignee  on  being  acquired. 

The  Court  refused  the  motion  on  the  part  of  the  assignee — the 
plaintiff  undertaking  to  appear  to  a  writ  served  on  him  by  the  assignee 
for  money  had  and  received,  and  also  to  admit  the  receipt  of  the 
money.  ♦ 


(a)  Amb.  630. 

(c)  2M.  D.  &D.731,740. 

(e)2M.  D.&D.471. 


(b)  2  Ves.jun.  67. 
id)  1  T.  R.  861. 
(f)  7  East,  63. 
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Nov,  14. 

Where  a  plain- 
tiff, in  showing 
cause    against 
a  conditional 
order  to  enter 
up  judgment 
as  in  case  of  a 
nonsuit,  avers 
his  belief  that 
the  defendant 
is  in  insolvent 
circumstances, 
and  states  facts 
from  which 
such  insohen- 
cj  might  be 
inferred,    the 
defendant 
must,  in  addi- 
tion to  a  de- 
nial or  expla- 
nation of  such 
facts,  aver 
directly  that 
he  is  solvent. 


O'CONNOR  V  EVANS. 

Mb.  Robinson^  on  the  part  of  the  plaintiff,  showed  cause  against  a  con- 
ditional order  obtained  by  the  defendant  to  enter  up  judgment  as  in  caie 
of  a  nonsuit,  the  cause  having  been  at  issiie  three  Terms.  The  affidtfit 
on  which  the  plaintiff  relied,  stated  his  belief,  and  certain  circumstances 
from  which  it  might  be  inferred,  that  the  defendant  was  in  insolvent  cir- 
cumstances, and  would  be  unable  to  pay  the  amount  of  the  verdict  and 
the  costs,  if  recovered  against  him. 

Mr.  P.  BlaJcBf  contra,  relied  on  an  affidavit  in  which  the  defendant 
denied,  or  explained,  the  several  facts  stated  in  the  plaintiff^s  affidavit, 
from  which  it  might  be  inferred  that  he  was  in  solvent  circumstances; 
but  he  did  not  swear  positively  that  he  was  so,  or  that  he  would  be  able 
to  pay  the  plaintiff  the  amount  of  a  verdict  and  the  costs,  if  recovered. 
He  also  swore,  that  he  was  advised  that  he  had  a  good  and  valid  defence 
to  the  action. 

DOHKBTT,  C.  J. 

The  pluntiff  has  averred  his  belief  that  the  defendant  is  in  insolvent 
circumstances ;  and  the  defendant  has  not  directly  averred  that  he  it 
solvent,  and  able  to  pay  the  amount  of  a  verdict  recovered  against  him, 
although  he  has  denied,  or  explained,  the  facts  from  which  the  pbiintiff  had 
inferred  his  insolvency.  We  must,  therefore,  conclude  that  he  u  b  a 
state  of  insolvency,  and  that  further  proceedings  on  the  part  of  the 
plaintiff  would,  if  successful,  be  fruitless,  which  has  always  been  held  to 
be  good  cause  against  entering  up  a  judgment  as  in  case  of  a  nonsuit. 

Allow  the  cause  shown. 


Digitized  by 


Google 


CASES  AT  LAW.  211 


M.T.  1844. 
CcimnumPlecu, 


BLAKE  t;.  BLAKE. 


Nw.  26. 


The  plaintiff  in  this  suit  having  changed  his  attorney,  a  consent  was  The  plaintiff 

signed  hy  him,  and  afterwards  made  a  rule  of  Court,  that  it  should  be  yg  attomej, 

referred  to  the  Taxing  OflScer  to  tax  and  ascertain  the  costs  of  the  former  ^^^  \,  <?>^- 

°  ....  "^D**  which 

attorney,  Mr.  Bourke ;  but  this  consent  did  not  contain  any  undertaking  was  made  a 

to  pay  the  amount  of  said  costs,  when  ascertained.     The  costs  having  ^^^  ?[  ^^^^^ 

been  duly  taxed  and  certified,  and  a  demand  made  of  the  amount,  which  he  referred  to 

was  not  attended  to,  Mr.  Bourke  served  a  notice  of  motion  for  an  attach-  ^er  to  tax  and 

ment  against  the  said  plaintiff  for  having  declined  to  pay  the  said  costs,  "certain  the 

or  for  an  order  of  the  Court  on  the  said  plaintiff  to  pay  them  within  a  coats    of   the 

specified  time,  or  that  the  present  attorney  should  be  restrained  from  neT'^'hat**Se 

proceeding  io  the  cause.     The  case  had  been  submitted  to  arbitration  by  usual  nnderta- 

an  order  of  Nisi  Prius.  wm  o*Ltt^. 

The  costs  bav- 

Mr.  Isidore  Blake  moved  the  foregoing  motion.— We  are  entitled  to  certified  and  ' 

have  an  order  for  the  attachment,  although  there  was  no  direct  under-  Court  refosld^ 

taking  to  paj,  as  the  party  is  in  contempt,  the  Court  having  made  an  to  grant  an 

order  to  change  the  attorney,  which  implies  it  as  a  condition  precedent  to  against  the 

the  exercise  of  jurisdiction.     At  all  events  we  are  now  entitled  to  an  P^^'^^ff  for 

non*payment: 

order  for  payment,  and  that  the  proceedings  should  be  stayed  in  the  and  the  cause 

mean  time  ;  and  on  this  order  we  can  get  an  execution  under  the  3  &  4  referred  to^ar- 

Ftc.  c  105,  8.  27 :  Neale  v.  Poetleihumite  (a).  hitration  bj  a 

mle    of    Nisi 
Prius,  the 

DOHSBTY,  C.  J.  Court  refused 

As  to  both  applications,  my  Brethren  are  of  opinion  that  we  should  say  order  for  pay- 
No  rule.    With  respect  to  the  second,  they  are  of  opinion  that  the  Court  J*^|fi^'*^°J^ 
hare  no  authority  to  suspend,  until  payment,  not  the  action  itself,  but  or  that  the 
what  must  be  considered  another  proceeding  altogether,  viz.,  an  arbitra-  JJould  ho' 
tion  made  by  a  rule  of  Nisi  Prius.     As  to  my  own  opinions  on  the  sub-  stayed, 
ject,  although  I  confess  myself  to  entertain  some  doubts  in  the  absence 
of  direct  authority,  yet,  if  I  had  been  fortified  by  the  opinions  of  my 
Brethren,  I  should  have  felt  inclined,  on  principle,  to  grant  the  motion  on 
both  points. 

No  rule.* 

(a)  I  Ad.  &  E.  N.  8.  75 ;  S.  C.  6  Jur.  1134. 
•  Vide  Handy  ▼.  Colieii,  7  Dow.  P.  C.  5&9 ;  8.  C.  2  W.  W.  &  H.  63. 
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"Where  a  bene-  ^^^  defendant  had,  on  the  6th  of  July  1844,  been  discharged  as  an 

ficed     clergy-  insolvent  debtor,  having  been  at  the  time  the  rector  of  Drumglass  in  the 

discharged   as  diocese  of  Armagh  ;  and  the  plaintiffs  had  been  inserted  in  his  schedule, 

d\til°^°^^h°^  and  duly  noticed,  for  the  amount  of  the  judgment  in  this  case.    The 

Courtheldthat  plaintiffs  having  been  desirous  of  obtaining  a  sequestration  against  the 

cred^tcS-^whose  ^**^  living  of  Drumglass,  to  come  in  after  some  other  sequestrations  then 

debt  had  been  in  actual  force,  on  the  30th  of  last  August  issued  a  writ  of  fi.  fa.  out  of 

schedule,  ^^*s  Court,  in  the  usual  form,  directed  to  the  Sheriff  of  Tyrone,  tested  the 

might   legally    i2lh  of  June,  and  returnable  on  the  2nd  of  November,  marked  for  the 

issue    a    Jiert 

facias,  for  the    amount  due  on  foot  of  the  judgment ;  and  on  the  back  of  this  writ  was 

taimmr  a    re-    »"^0'*sed  a  notice  to  the  Sheriff  stating  the  residence  of  the  defendant, 

turn  of  nuUa    that  he  was  a  beneficed  clergyman  in  the  Primate's  diocese,  that  he  had 

there'npon    is-    t&l^en  the  benefit  of  the  Insolvent  Act,  and  had  no  goods  seizable  by  the 

me  9,  levari  de    Sheriff;  and  to  make  the  usual  return,  to  enable  the  plaintiffs  to  issue  a 
bonis  ecclesias'  ,      -r*  .  .  •  i  #     i      » 

itics.  writ  to  the  Primate  to  ground  a  sequestration  agamst  the  defendants 

living.  The  defendant  having  been  removed  from  the  living  of  Drum- 
glass  to  that  of  Killeshill  during  the  Vacation,  and  while  the  writ  was  in 
the  Sheriff's  hands,  the  Sheriff  on  the  2nd  of  November  returned  nuUa 
bonat  and  that  the  defendant  was  a  bene6ced  clergyman  and  rector  of 
Killeshill  in  the  county  of  Tyrone,  and  diocese  of  the  Primate.  On  this 
the  plaintiffs  issued  the  writ  of  levari  de  bonis  ecclesiasticis,  directed  to  the 
Primate,  tested  the  2nd  of  November,  and  returnable  on  the  18th  of 
November  instant ;  and  the  same  was  duly  handed  to  the  Primttd 
through  his  registrar,  and  had  been  laid  on.  It  appeared  that  the  said 
sequestration  was  the  first  delivered  against  the  living  of  Killeshill. 

Mr.  Shielt  Q.  C,  now  moved  the  Court,  that  the  said  writ  o{Ji.fo^ 
together  with  the  writ  of  levari  de  bonis  ecclesiasticisy  and  the  subsequent 
proceedings  had  thereon,  should  be  set  aside,  having  been  issued  illegallj. 
By  the  provisions  of  the  Insolvent  Act,  3  &  4  Vic.  c.  107,*  the  person 


*  3  &  4  Vic.  c.  107. — "  And  be  it  enacted,  that  nothing  in  this  A.ct  contained  shaD 
''  extend  to  entitle  the  assignee  of  the  estate  and  effects  of  such  prisoner,  being  a  benf 
*^ ficed  clergyman^  or  curate,  to  the  income  of  such  benefice  or  curacy,  for  the  ]ra^ 
*'  poses  of  this  Act :  provided  always,  that  it  shall  be  lawful  for  such  assignee  to  tpplj 
**  for  and  obtain  a  sequestration  of  the  profits  of  any  such  benefice  for  the  payment  of 
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aod  goods  of  the  defendant  were  discharged  from  (his  debt ;  and  the  Tlst    H.  T.  1845. 
section,  on  which  the  plaintiff  will  rely,  only  applies  to  property  on  which    CommonPkat. 
the  judgment  attached  at,  or  previous  to,  the  time  of  the  insolvent's  dis-         mills 
charge ;  and  therefore,  this  after-acquired  benefice  is  not  now  attachable. 
Oq  the  other  hand,  the  78th,  when  read  in  connection  with  the  43rd  sec- 
tion of  the  Act,  enables  the  assignee  to  apply  to  the  Court  for  the  after- 
acquired  property  of  the   insolvent,  for  the  benefit   of  his   creditors, 
including  the  plaintiffs ;  which  course  is  consistent  with  the  policy  of  the 
Act,  and  obviates  the  injustice  that  would  otherwise  arise,  from  permitting 
one  creditor  to  sweep  away  the  entire  fund,  even  to  the  prejudice  of 
prior  creditors;  because  if  a  puisne  creditor  gets  into  possession  by 
sequestration,  he  remains  in  possession  until  his  debt  is  fully  satisfied : 
Sterling  v.  Wynne  (a).     Again,  the  82nd  section  forbids  the  issuing  of 


(a)  1  Jones,  63. 


"  the  debts  of  sncli  prisoner ;  and  tbe  order  appointing  the  assignee  sball  be  a  sufficient 
"warrant  for  the  granting  of  such  sequestration,  without  (my  writ  or  other  proceedings 
"to  authorise  the  same;  and  such  sequestration  shall  accordingly  be  issued,  as  the  same 
*'  might  have  been  issued  upon  any  writ  of  levari  faeiasy  founded  upon  any  judgment 
"  against  such  prisoner."    Section  43. 

**  Provided,  &c.,  that  nothing  in  this  Act  contained  shall  extend,  or  be  construed  to 
"  prerent  any  mortgage,  charge,  or  lien,  upon  any  estate  of  such  prisoner,  or  any  part 
"thereof,  made  prior  to  the  making  of  such  vesting  order  as  aforesaid,  from  taking 
"  place  upon  the  lands,  tenements,  or  hereditaments,  or  personal  estate  and  effects  com- 
"  prised  in,  or  so  charged,  or  affected  by  such  mortgage,  charge,  or  lien  respectively ; 
"nor  to  prevent  any  statute  staple,  statute  merchant,  recognizance  or  judgment, 
"acknowledged  by  or  obtained  against  such  prisoner,  prior  to  the  making  of  such  vest- 
"  ing  order  as  aforesaid,  from  taking  place  on  the  lands,  tenemeut8,  or  real  estates  of 
"such  prisoner,  unless  in  any  of  the  said  cases,  the  creditor  and  creditors  having  such 
"mortgage,  charge,  lien,  &c.,  shall  elect  to  receive  any  divideud  under  this  Act  in 
"  respect  of  such  debt,'*  &c.    Section  71 . 

By  the  78th  section  it  is  enacted,  that  before  adjudication  the  prisoner  shall  execute 
a  warrant  of  attorney  to  confess  judgment  for  the  debts  in  his  schedule;  "  and  if  at  any 
"  time  it  shall  appear  to  the  satisfaction  of  the  Court  that  the  prisoner  is  of  ability  to 
"  pay  such  debts  or  any  part  thereof,  or  that  he  is  dead,  leaving  araets  for  that  purpose, 
"  the  said  Court  may  permit  execution  or  other  proceeding  to  be  taken  out  upon  such 
"judgment  for  such  sum  of  money,  as  under  all  the  circumstances  of  the  case  the  said 
"  Coort  sball  order ;  such  sum  to  be  distributed  rateably  amongst  the  creditors  of  Much 
"prisoner,"  &c.    Section 78. 

"  And  be  it  enacted,  that  after  any  person  shall  have  become  entitled  to  the  benefit 
"  of  this  Act  by  any  such  adjudication  as  aforesaid,  no  writ  of  capiat  cut  stttis/aciendum^ 
'^Jleri /aekUf  or  other  writ  of  execution  against  the  body,  goods,  or  chattels  of  such 
"  prisoner,  shall  issue  on  any  judgment  obtained  against  such  prisoner  for  any  debt  or 
"  sum  of  money  with  respect  to  which  such  person  shall  have  so  become  entitled ;  nor 
"  in  any  action  upon  any  new  contract  or  security  for  payment  thereof,  except  upon 
"the  judgment  entered  up  against  such  prisoner  according  to  this  Act,  and  by  special 
"  order  of  the  Ceurt  obtained  for  that  purpose  as  hereinbelbre  mentioned."    Section  83^ 

2     c 
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^iJLJa.  for  any  debt  scheduled,  as  this  is,  prior  to  the  discharge ;  and  yet 
the  plaintiff  has,  in  this  instance,  issued  that  writ,  which  being  plainlj 
illegal,  must  be  set  aside:  Regina  ▼.  Jones  (a):  and  if  it  falls,  the 
sequestration,  which  is  grounded  on  it,  must  fall  likewise.  Moreover,  the 
judgment  of  Chief  Baron  Joy,  in  the  case  of  Sterling  v.  Wynne,  shows 
that  a  judgment  is  no  charge  on  a  benefice ;  and  the  defendant  being 
discharged  from  all  debts,  except  those  which  are  a  lien  on  real  property, 
the  plaintiff  has  been  irregular  in  issuing  execution  against  this  benefice. 

Mr.  Butty  Q.  C,  and  Mr.  Lawsony  contra. — Though  the  82nd  section 
of  the  Insolvent  Act  prohibits  the  issuing  of  aJS.  Ju.t  yet  it  has  been  the 
invariable  practice  of  the  Court  to  issue  it  as  a  mere  matter  of  form,  for 
the  purpose  of  issuing  a  sequestration  on  the  return  of  nulla  bona.  It 
is,  in  fact,  only  accessorial  to  the  latter  writ ;  and  the  Officer  would  not 
issue  it,  under  the  circumstances  of  this  case,  unless  he  was  informed  that 
there  was  no  intention  to  levy  under  it,  but  merely  to  make  use  of  it  as 
a  step  to  procure  a  sequestration,  and  which  the  indorsement  shows.  In 
the  same  manner  an  elegit  is  an  execution  against  the  goods  of  the  debtor 
(bona  et  catalla  et  medietatem  terrce)  ;  and  the  argument  which  woold 
deprive  the  plaintiff  in  this  case  of  the  power  of  issuing  tLjLJk^^  would 
abolish  the  every-day  practice  of  judgment  creditors  of  insolvents  apply- 
ing for  receivers  over  their  real  estates;  for  they  must  show  by  affidavit 
that  they  are  entitled  to  sue  out  elegite.  It  is,  therefore,  impossible  to 
give  a  literal  construction  to  the  83rd  section,  as  contended  for  on  the 
other  side.  At  all  events,  it  is  the  practice  of  the  Court  to  issue  those 
writs,  and  the  practice  of  the  Court  is  the  law  of  the  Court,  as  observed 
by  Chief  Justice  Bushe  in  the  case  of  Sterne  v.  Guthrie  (b)i  more 
especially,  when  it  does  not  contravene  the  provisions  of  the  Insolvent 
Act,  but  gives  it  a  sound  construction.  The  case  of  Bishop  v.  Hatch  (c) 
has  decided  that  a  sequestration  is  not  an  execution  within  the  terms  of 
this  71st  section.  As  to  the  proposition  that  judgments  are  not  charges 
or  liens  on  ecclesiastical  benefices,  they  have  been  made  so  by  the  express 
|)rovisions  of  the  3  &  4  Ftc.  c.  105,  s.  22,  which  has  come  into  operation 
long  since  any  case  ruling  the  contrary  has  been  decided.  As  to  the  argu- 
ment founded  on  the  statement  that  this  beneficeis  after-acquired  propertyi 
and,  as  such,  is  to  be  made  available  through  the  assignee  under  the  78ih 
section,  the  same  argument  would  apply  to  real  estate  acquired  by  the 
insolvent,  after  his  discharge ;  which  would  not,  therefore,  be  liable  to  bis 
judgment  debts,  except  rateably  with  other  creditors,  through  the  hands 
of  the  assignee.  As  to  the  argument  that  the  Tlst  section  only  applies 
to  cases  in  which  the  judgment  is  actually  a  charge  on  real  estate,  it  may 


(a)  M.9  &  W.  104. 


(6)  1  F,  &  S.  49. 


(c)  I  Ad.  Eu  in. 


Digitized  by 


Google 


CASES  AT  LAW. 


215 


be  replied,  that  before  the  passing  of  the  3  &  4  Vic.  c.  105»  a  judgment 
was  Dot  a  speciGc  lien  upon  real  estate,  but  was  only  made  so  by 
the  issuing  of  an  elegit ;  yet  it  was  always  held  that  the  judgment  cre- 
ditor might  proceed  against  the  real  estate  of  the  insolvent :  Rawson  v. 
Hindi  (a). 


H.  T.  1845. 
ComnwnPieas, 

> , f 

BULLS 

V, 

HOBNER. 


Mr.  J,  D.  Fitzgeraldy  in  reply. — Only  for  the  indorsement  on  this 
writ  oi JLJa.y  there  would  be  no  case  on  the  part  of  the  plaintiff;  and 
notwithstanding  that  indorsement,  the  Primate  would  be  bound  to  levy 
the  amount  off  the  ecclesiastical  goods  of  the  defendant,  such  as  a  salary 
(If  any)  attached  to  the  rectory,  crops  on  the  glebe,  or  arrears  of  tithe 
and  rent,  and  the  other  ecclesiastical  goods  mentioned  in  Moseley  v. 
Warburton  (6),  and  none  of  which  came  under  the  denomination  of 
real  estate.  The  writ  is  therefore  clearly  illegal.  The  case  of  Bishop 
T.  Hatch  merely  decides  that  a  sequestration  laid  on  after  the  assignment 
to  the  provisional  assignee,  but  before  the  adjudication,  will  not  be  set 
aside.  As  to  the  argument  that  a  receiver  could  not  be  obtained  on 
potion  over  the  estate  of  an  insolvent,  because  the  writ  of  elegit  con- 
tains tLji.Ja.  against  the  goods  of  the  debtor,  it  is  not  necessary  to  show 
in  the  petition  any  thing  but  that  the  judgment  has  been  revived  within 
a  year ;  and  the  Court  will  award  the  execution  to  which  the  creditor  is 
entitled :  Rawson  v.  Hinds. 

DOHBBTT,  C.  J. 

This  was  an  application  on  the  part  of  the  defendant,  that  the  writ  of 

fieri Jadasy  together  with  the  writ  of  levari^  orjierijacias  de  bonis  eccle- 

siasticis  issued  in  this  case,  and  all  the  subsequent  proceedings  of  any 

kind  had  thereon,  should  be  set  aside,  the  said  writs  having  respectively 

been  illegally  and  irregularly  issued  ;  inasmuch  as  the  said  defendant  had 

been  previously  duly  discharged  by  the  Court  for  the  Relief  of  Insolvent 

Debtors^  from  the  debt  for  which  such  writs  issued.  Such  were  the  terms 

of  the  application  to  the  Court.     Now,  we  have  most  anxiously  and 

attentively  looked  into  the  statute  passed  for   the  relief  of  insolvent 

debtors  in  this  country ;  and  we  find  that  the  question  turns  altogether  on 

the  construction  which  ought  to  be  given  to  the  7 1st  section  of  that  statute. 

We  have  also  inquired  into  the  practice  of  the  Court  as  to  the  issuing  of 

the  writs  of  fieri  Jhcias  in  cases  similar  to  that  before  the  Court ;  and  the 

result  of  that  inquiry  shows  that  they  are  to  be  regarded  as  almost  a  mere 

matter  of  form.     And  therefore,  as  we  are  of  opinion  that  the  issuing  of 

those  writs  was  not  contrary  to  law,  within  the  provisions  of  the  71st 

section  of  the  Insolvent  Act,  nor  contrary  to  the  practice  of  the  Court, 

but  according  to  law,  and  the  practice  of  the  Court,  the  motion  must  be 


(a)  1  H.  &  6. 699. 


0)  lSaIk.320. 
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refuted.  We  My  nothing  on  the  subject  of  costs,  as  the  question  was  ontf 
fit  for  the  Court  to  determine  on  the  construction  of  a  new  statute,  and 
was  fairly  brought  before  them  and  discussed  for  the  first  time. 

Refuse  the  motion  without  costs. 


Jan.  16. 

After    ptea 
pka<)ed,  the 
defend  AD  t  will 
be   allowed  to 
baTe  a  bill  of 
co§Uj  the  iiab- 
ject  of  the  ac- 
tion, referred 
for  taxation, 
without  an 
undertakiDg  to 
pny    the 
iimoutii   when 
ftsc^ertained ; 
and  without 
prfjjadicetohis 
Tight  to  dispute 
the  retainer. 


DOLPHIN  V.  BIRD. 

This  was  an  action  brought  for  the  recovery  of  the  amount  of  a  bill  erf 
costs  ;  and  the  plaintiff  having  refused  to  sign  a  consent  to  have  the  costs 
taxed,  without  the  usual  undertaking  on  the  part  of  the  defendant  to  pay 
the  amount  when  ascertained,  the  defendant  served  a  notice  of  motion, 
that  the  said  bill  of  costs  should  be  referred  for  taxation,  without  preju« 
dice  to  the  defendant's  right  to  make  any  defence  which  she  might  be 
advised  to  make  at  the  trial ;  and  without  any  undertaking  on  her  part 
to  pay  the  said  costs ;  and  that  the  proceedings  in  the  cause  might  be 
stayed  in  the  mean  time.  The  defendant  had  pleaded  the  general  issuCf 
the  statute  of  limitations,  and  coverture. 

Mr.  0*Hagan  moved  the  foregoing  motion. — The  object  of  tbe 
motion  is  to  have  the  true  amount  of  the  bill  of  costs  ascertained, 
without  prejudice  to  the  defendant  disputing  the  retainer  at  the  trial,  as 
the  propriety  or  amount  of  the  charges  cannot  then  be  canvassed: 
fFatfon  V.  Postan(a),i  Williams  v.  Griffith  {b);  Ferg.  Prac.  779- 
The  Court  have  an  inherent  jurisdiction  to  order  a  bill  of  costs  to  be 
taxed  after  action  brought,  •  independent  of  the  statute :  Wilson  v. 
Gutteridge  (c) ;  Anon,{d). 

Mr.  Hamilton  Smyths^  and  Mr.  J,  D.  Fitzgerald^  denied  that  tbe 
Court  had  power  to  grant  the  motion ;  and  even  if  they  had,  they  would 
not  exercise  it  after  the  delay  in  making  the  application  until  after  plea 
pleaded ;  and  then  praying  a  stay  of  the  proceedings,  by  which  a  trial 
would  perhaps  be  lost. 

DOHERTY,  C.  J. 

It  is  but  reasonable  that  the  defendant  should  have  an  opportunity  of 


(a)  2  C.  &  J.  270. 
(c)  4  D.  &  K.  736. 


(6)  6  M.  &  W.  32. 
(<0  2  Chit.  166. 
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reducing  the  costs  lo  their  proper  amount,  which  cannot  properly  be  H.  T.  1845. 
done  It  the  trial.  He  is  therefore  entitled  to  the  substance  of  his  CommonPleeu, 
motion.  In  order,  however,  that  no  injury  may  in  this  instance  be  done 
to  the  plaintiff,  we  shall,  with  his  consent,  by  the  rule  we  shall  make, 
gife  the  defendant  the  advantage  he  seeks  by  this  motion,  with  a  saving 
of  what  may  prove  to  be  needless  expense.* 


No  rule  on  the  motion, — the  pUintiff  undertaking,  in  the  event 
of  his  obtaining  a  verdict,  to  go  before  the  officer  to  tax  his 
costs,  and  to  reduce  the  verdict  to  the  amount  allowed  to  her 
on  taxation  ;  and  no  costs  of  this  motion. 

•  Vide  Dagby  ▼.  Kentish,  1  Dow.  P.  C.  331 ;  Doe  d.  Palmer  v.  Roe,  4  Dow.  P.  C. 
95 ;  Weymouth  v.  Knipe,  5  Dow.  P.  C.  496;  Ea  parte  Bowles^  1  Bing.  N.  C.  633. 


In  re  GEORGE  KENNEDY. 


Jan.  HO. 


This  was  a  petition  moved  by  George  Kennedy,  the  late  crier  of  the    Tbe  Court 
Court,  who  had  been  dismissed  from  his  office  by  the  Chief  Justice ;    dktion  to  pro- 
alleging  that  he  had  been  illegally  and  improperly  so  dismissed  by  his   nounoe  anj 

roiG  on  an  ap* 
Lordship,  and  praying  an  order  of  the  Court  for  the  payment  of  his  last    pHcatioii  made 

quarter's  salary,  and  to  be  restored  lo  the  emoluments,  and  exercise  of   u^f^JP^nd 

the  duties  of  the  said  office.  had  been  did* 

missed  from 

the  office  of 

ToRBENS,  J.  crier  of  the 

This  case   comes  before   the   Court   on   the   complaint   of   George  chief  Justice. 

Kennedy,  the  late  crier ;  and  in  conjunction  with  my  Brethren  Ball  and  ^  ^®  restored 

Jackson,  the  case  has  been  taken  into  our  anxious  consideration,  my  ments  and 

Lord  Chief  Justice  having  declined  to  interfere  in  the  matter :  in  con-  J^^  aUeffinir 

sequence  of  which,  and  by  reason  of  my  Brethren  and  myself  having   that  he  had 

.  ,     .         .    .  .    \  L         1       i.    .        been    illegally 

come  to  tbe  same  conclusion,  it  is  my  duty  to  pronounce  the  rule  of  tbe    and  improperly 

Court.  dismissed 

therefrom. 
The  matter  on  which  we  are  to  pronounce  our  decision,  was  brought       The   Court 

before  us  on  the  complaint  of  an  individual,  who,  by  the  construction  of   gess  a  jurisdio- 
ihe  statutes  which  regulate  the  proceedings  of  the  Law  Courts  in  this    ^on  to  enter- 

country,  we  all  consider  to  be  an  officer  of  the  Court;  and  upon  that   application  in 

the  case  of  an' 


officer.    Distentiente  Torbens. 


any 
,  J. 
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point  there  is  no  difference  of  opinion  between  my  learned  Brethren  and 
myself;  but  as  we  ha?e»  on  other  parts  of  the  case,  arrived  at  the  same 
condasion  by  different  processes  of  reasoning,  I  hope  I  may  be  excused 
in  occupying  a  Urger  portion  of  the  public  time  than  I  should  otherwise 
have  thought  it  necessary  to  do,  in  assigning  the  reasons  on  which  my 
opinion  is  formed,  and  the  grounds  on  which  it  rests.  In  examining  the 
statutes  by  which  the  proceedings  of  the  Law  Courts  in  this  country  are 
regulated,  more  particularly  the  1  &  2  G,  4,  c  53,  and  the  7  &  8  Vic 
c.  107,  we  have  come  to  the  conclusion,  that  under  the  construction  of 
these  statutes,  the  crier  of  the  Court  is  to  be  considered  as  one  of  its 
officers.  In  the  schedule  to  the  Act  of  the  1  &  2  G,  4,  c.  53,  the  crier 
is  recognised,  eo  nomine^  as  one  of  the  officers  of  the  Court,  and  a  salarj 
allocated  for  his  remuneration  as  such  officer ;  and  in  the  late  statute  of 
the  7  &  8  Vic.  c.  107,  which  has  repealed  the  statute  of  the  1  &  2  G.  4, 
and  all  appointments  made  under  it,  there  is  an  express  saving  in  these 
words,  of  several  officers  mentioned  in  the  exception,  namely,  the  taxing- 
officer,  the  offices  of  crier,  tipstal^  and  serjeant-at-arms,  in  the  several 
Courts,  "  which  shall  remain  as  heretofore,"  words  upon  which  I  shall 
hereafter  have  occasion  to  comment  more  at  large.  In  our  judgment^ 
therefore,  the  crier  of  this  Court  is  to  be  deemed  an  officer  of  it,  and  is 
to  be  dealt  with  as  such  ;  and  as  such  officer,  the  Court  has  jurisdictioD 
and  authority  to  inquire  into  any  misconduct  committed  by  him  in  the 
execution  of  his  duty,  and  to  award  punishment  if  necessary. 

It  is  to  be  observed,  that  at  the  common  law  the  crier  was  not  con- 
sidered to  be  an  officer  of  the  Court.  In  the  Ath  Institutey  page  100 
of  the  octavo  edition,  in  which  the  jurisdiction,  authority,  and  constitution 
of  the  Court  of  Common  Pleas  is  discussed  and  treated  of  by  Lord 
Coke,  the  several  officers  constituting  the  establishment  of  the  Court  of 
Common  Pleas  are  by  name  speciGcally  mentioned,  such  as  the  protho- 
notary,  filacer,  register,  &c. ;  but  in  this  enumeration  the  office  of  crier  is 
not  mentioned,  and  therefore,  I  think  it  may  be  fairly  inferred,  that  such 
office  was  not,  at  the  period  at  which  Lord  Coke  wrote,  nor  at  any  time» 
in  bis  opinion,  one  of  the  constituent  officers  of  the  Court  at  common 
law.  Several  cases  are  referred  to  by  Lord  Coke,  extracted  from  the 
records  of  the  Court,  in  which  the  Court  proceeded  to  inquire  into  the 
misconduct  of  the  enumerated  officers ;  and  their  guilt  being  established 
by  different  processes  of  inquiry,  heavy  punishments  appear  to  have  been 
awarded  by  the  Court ;  and  it  is  on  this  that  I  ground  my  opinion,  that 
if  the  crier  of  this  Court,  having  been  created  an  officer  of  the  Court  by 
statute,  the  common  law  jurisdiction  of  this  Court  attaches  upon  him,  and 
makes  him  responsible  to  the  Court  for  any  misconduct  in  his  office. 
Now,  if  the  complainant  here,  the  late  crier,  was  law  officer  of  the  Court 
to  all  intents  and  purposes,  as  the  other  officers  of  the  Court  are,  I,  for 
one  (speaking  my  own  opinion),  should  hold  that  it  was  within  the 
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profince  and  power  of  the  Court  to  inquire  into  his  conduct  in  the  execu-  H.  T.  1845. 
tion  of  his  duties ;  and  the  same  power  would,  I  am  likewise  of  opinion,  CommonPleat, 
extend  to  his  protection,  if  he  were  unjustly  interfered  with,  no  matter  by  In  rt 

whom,  in  the  performance  of  his  duties.  I  do  not  mean,  however,  by  >^*nnedt. 
this  obserration,  to  convey  it  as  my  opinion,  nor  should  I  wish  to  be 
understood  (for  the  contrary  is  decided  by  very  high  authority),  that  it  is 
any  part  of  our  duty  to  inquire  into  the  right  of  appointment  to  the 
office ;  but  merely  this,  that  finding  an  officer  of  the  Court,  de  facto  in 
the  actual  execution  of  the  duties  of  his  office,  he  is  within  our  jurisdic- 
tion, and  we  are  to  see  that  he  is  not  improperly  disturbed  in  the 
exercise  of  those  duties,  so  that  either  he  or  the  public  should  suffer  any 
detriment  by  such  disturbance.  I  make  these  observations,  and  I  should 
wish  so  to  be  understood,  as  altogether  irrespective  of  the  appointment  or 
dismisHU  of  the  officer,  and  mean  to  apply  them  to  the  case  of  the  officer 
de  facto  disturbed  or  interrupted  in  the  execution  of  those  duties,  which, 
as  an  officer  of  the  Court,  he  is  bound  to  perform. 

Let  me  now  consider  whether  the  party  here  complaining  is  within  this 
state  of  protection,  so  far  as  it  applies  to  the  question  of  his  dismissal  by 
the  Lord  Chief  Justice,  the  duties  of  the  office  being  performed  by  a  suc- 
cessor appointed  by  the  Chief  Justice,  and  no  complaint  as  to  his  efficiency. 
This  power  of  dismissal  by  the  Lord  Chief  Justice  of  this  Court  mainly 
depends  on  the  construction  to  be  put  on  the  word  *^  heretofore^** 
occurring  in  the  section  of  the  7  &  8  Vic.  c  107 ;  namely,  that  the 
taxing  officer,  the  crierf  the  tipstaff,  and  sergeant-at-arms,  *'  shall  remain 
as  heretofore/*  and  therefore,  the  circumstance  of  the  crier  having 
become,  by  these  enactments,  a  recognised  officer  of  the  Court,  to  be 
appointed,  and  to  hold  his  office  as  heretofore,  naturally  suggests  and 
leads  to  the  consideration  of  what  is,  and  has  been,  the  tenure  of  the 
office ;  and  after  diligent  inquiry  on  that  subject,  I  have  come  to  the 
conclusion,  that  it  is  the  right  of  the  Chief  Judges  of  the  several  Common 
Law  Courts  in  this  kingdom,  to  appoint  or  dismiss  the  crier  of  their 
respective  Courts  at  pleasure.  This  conclusion  is  sustained  by  the  undis- 
turbed usage,  as  far  as  living  memory  extends,  and  the  records  of  the 
successive  appointments  reach:  and  therefore,  finding  this  officer  so 
appointed,  and  dbmissed,  at  the  will  of  the  Chief  Justice,  the  officer 
does  not  come  under  the  description  of  an  officer  of  the  Court  at 
Common  Law,  but  removable  by  the  Chief  Justice,  and  is  not  entitled 
to  the  same  privileges,  and  does  not  bring  himself  under  the  cor- 
responding protection  of  the  Court.  Now,  in  reviewing  what  is  estab- 
lished by  immemorial  usage,  supported  by  the  memory  of  living 
witnesses,  by  records,  and  the  reports  of  authorised  Commissioners, 
as  to  this  office  of  crier,  I  shall  commence  with  what  relates  to  that 
officer  in  the  Court  of  Common  Pleas. 
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On  the  appointment  of  Lord  Carleton,  in  the  year  1 782,  to  be  the 
Chief  Justice  of  this  Court,  on  the  death  of  Chief  Justice  Patterson, 
the  crier,  who  had  been  appointed  by,  and  acted  under,  bis  predecessor, 
was  dismissed  by  Lord  Carleton,  and  a  Mr.  Johnston  appointed  by  him  ; 
he  entered  on,  and  performed  the  duties  of  the  office  during  the  period 
of  Lord  Carleton's  presiding  in  this  Court,  and  until  his  resignation  in 
the  year  1800.  This  fact  depends  not  on  any  record  or  written 
memorial,  but  on  the  recollection  of  a  living  officer  of  this  Court,  tie 
late  Clerk  of  the  Rules,  Mr.  Jackson,  who  well  remembers  the  transac- 
tion, and  the  circumstances  of  the  dismissal  of  C.  J.  Patterson's  crier,  and 
appointment  of  Mr.  Johnston  ;  and  Mr.  Jackson  himself  being  at  the 
same  time  appointed  Registrar  of  Lord  Carleton,  he  well  remembers  (he 
circumstances  of  the  several  appointments  made  by  his  Lordship.  This 
Mr.  Johnston,  so  appointed  by  Lord  Carleton  to  be  crier,  continued  to 
act  in  that  capacity  until  the  accession  of  Lord  Norbury  to  be  (he 
Chief  Justice,  when  a  person  of  the  name  of  Timothy  Daly  was  by 
him  appointed  to  the  office,  without  any  objection  having  been  made, 
though  it  appears  that  Mr.  Johnston  was  not  removed,  but  continued  to 
act  as  deputy  for  Daly.  This  fact  also  is  well  recollected  by  Mr. 
Jackson,  who  also  acted  as  the  Registrar  of  Lord  Norbury,  and  was 
intimately  acquainted  with  all  the  arrangements  which  his  Lordship 
made,  and  particularly  with  Timothy  Daly,  who  had  been  one  of  his  own 
clerks.  Therefore,  we  have  in  this  Court,  the  dismissal  of  the  crier 
appointed  by  Chief  Justice  Patterson,  the  appointment  of  another  person  to 
the  office  by  Lord  Carleton,  and  the  appointment  of  another  and  different 
person  by  Lord  Norbury  on  his  accession,  who  continued  acting  by  him- 
self, or  deputy,  until  the  coming  in  of  the  present  Chief  Justice  Doherty 
(never  having  been  removed  by  Lord  Plunket,  who  preceded  him) ;  when, 
upon  Chief  Justice  Doherty*s  appointment,  he  continued  Mr.  Johnston  in 
the  office,  having  a  due  regard  to  his  long  services,  and  the  6delity  with 
which  he  discharged  his  duties ;  and  Mr.  Johnston  remained  as  crier  until 
his  death,  when  Chief  Justice  Doherty  appointed  a  person  of  the  name 
of  Moore,  who  remained  in  office  until  his  death ;  and  upon  that  event, 
the  late  crier,  George  Kennedy,  was  appointed  by  the  present  Chief 
Justice.  Such  is  th^  short  history  of  the  Common  Pleas  in  respect  of 
this  office,  extending  over  a  period  of  upwards  of  sixty  years.  I  shall 
now  proceed  to  inquire  into  the  practice  of  the  other  Law  Courts 
in  respect  of  the  same  office,  beginning  with  that  of  the  Queen's 
Bench. 

I  have  not  been  able  to  obtain  any  satisfactory  information  as  to  the 
person  who  Glled  the  office  of  crier  in  the  Court  of  King's  Bench  st 
the  time  of  the  appointment  of  Lord  Clonmel  to  be  Chief  Justice;  hut 
I  6nd  that  during  the  period  in  which  he  presided  in  that  Court,  and  up  (o 
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ihe  time  of  bis  death,  a  person  of  the  name  of  M'Donneli  held  the  office 
of  crier ;  and  I  find  that  upon  the  death  of  Lord  Clonmel  this  same  per- 
son was  re-appointed  by  Lord  Kilwarden  in  the  year  1798.  This  fact 
appears  in  the  Report  of  the  Commissioners  who  were  appointed  to 
examine  into  the  practice  of  the  different  offices  of  the  Common  Law 
Courts  previous  to  the  year  1821  ;  and  appears  on  the  testimony 
of  M*Donnell  himself,  who  admitted  that  he  had  been  appointed  by 
Lord  Clonmel,  and  re-appointed  by  Lord  Kilwarden.  This  McDonnell 
continued  in  the  execution  of  the  duties  of  the  office  until  he  was  dis- 
abled by  illness  from  performing  (hem,  and  a  person  of  the  name  of 
Trtston  was  then  appointed  by  Chief  Justice  Dowues,  in  the  lifetime  of 
McDonnell ;  and  that  successor  continues  in  the  same  situation  to  the 
present  day,  performing  the  duty  either  in  person  or  by  deputy — 
neither  the  late  Lord  Chief  Justice  Bushe,  or  the  present  Lord  Chief 
Justice  having  exercised  their  rights  in  removing  him,  but  continuing 
him  in  office  as  Lord  Chief  Justice  Doherty  did  xhe  crier  of  this  Court. 
It  will  be  seen  by  these  facts,  that  the  undisputed  practice  of  the 
Queen*s  Bench  has  been  for  the  Chief  Justice  to  appoint,  or  re-appoint, 
or  dismiss  the  crier.  The  cases  I  have  alluded  to  extended  over  a 
period  of  6fty  years,  and  perhaps  longer. 

I  now  come  to  the  Court  of  Exchequer.  In  that  Court  (Exchequer),  a 
series  of  appointments  to  which  I  shall  now  advert  will  strongly  support  the 
opinion  I  have  formed;  for  there  is  an  abundance  of  precedents  to  establish 
beyond  all  doubt,  in  that  Court,  the  power  of  the  Chief  Judge,  not  only 
to  appoint,  but  to  dismiss  the  crier  of  the  Court  on  his  coming  into 
office ;  a  course  which  is  equally  applicable  to  the  Queen's  Bench  and 
Common  Pleas,  although  it  has  been  less  frequently  adopted,  owing  to 
the  general  inferiority  of  the  situation  in  these  Courts.  To  show  this, 
I  shall,  as  I  have  already  done  in  referring  to  the  practice  of  the  other 
Courts,  go  back  to  the  year  1782.  In  that  year,  and  about  the  same 
time  that  Lord  Carleton  was  appointe({  to  the  Chief  Justiceship  of  this 
Court,  the  late  Lord  Avonmore,  then  Chief  Baron  Yelverton,  was  ap- 
pointed to  be  the  Chief  Baron  of  the  Court  of  Exchequer ;  and  shortly 
after  he  nominated  and  appointed  his  relative  and  friend,  Mr.  Charles 
O'Keeflfe,  to  be  his  crier.  I  mention  this  circumstance  of  relationship 
to  the  Lord  Chief  Baron,  because  it  covers  all  the  remarks  upon  the 
successive  appointments  which  it  will  be  necessary  for  me  to  make.  Every 
sacceeding  crier  was  a  gentleman  of  ability  and  substance — some  of  them 
even  professional  gentlemen,  and  all  of  them  persons  of  the  highest 
respectability — a  circumstance  not  at  all  immaterial  in  the  case,  when  their 
dismissals  are  taken  into  consideration  ;  for  it  is  perfectly  obvious,  that 
if  gentlemen  of  their  condition  wer^  iiiegally  and  improperly  dispossessed 
of  their  situations,  they  would  not  have  rested  satisfied,  but  would  have 

had  the  question  tried  before  ^  competent  tribunal. 
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Mr.  Charles  O'Keeffe  was,  as  I  have  stated,  appointed  by  Chief  Baron 
Yelverton,  and  he  continued  to  perform  the  duties  of  crier,  by  himself 
or  deputy,  until  the  appointment  of  Lord  Guillamore,  at  that  time  Mr. 
O'Grady,  to  be  the  Chief  Baron  in  the  year  1806 ;  when  he  nominated 
a  near  relative  of  his  own,  his  brother  Mr.  Carew  O'Ghrady,  to  fill  the 
office,  and  who  continued  to  perform  the  duties  thereof,  by  hims^f  or 
deputy,  until  the  retirement  of  his  Lordship.  Lord  Guillamore  was  suc- 
ceeded by  Chief  Baron  Joy :  and  Chief  Baron  Joy,  acting  qpou  established 
custom,  dismissed  Mr.  O'Grady  from  the  office,  and  appointed  his  nephew, 
Mr.  Henry  Joy,  who  in  the  same  way  continued  to  exercise  the  duties  of 
the  situation  up  to  the  time  of  his  uncle's  death,  when  Chief  Baron 
Woulfe,  his  successor,  made  a  new  appointment.  He  also  appointed  his 
relative,  Mr.  Stephen  Flanagan,  to  the  office.  However,  it  was  one  of 
very  limited  duration,  as  his  Lordship  died  in  a  very  short  time,  when 
Chief  Baron  Brady  removed  him,  and  appointed  the  present  crier. 

Thus,  it  appears,  that  we  have  a  succession  of  appointments  from  the 
year  1782,  met  by  corresponding  dismissals  upon  the  occasion  of  every 
Chief  Baron  coming  into  office.  We  have  gentlemen  of  ability,  rank, 
and  profession,  removed  at  pleasure  by  the  Chief  Baron  for  many  years 
past,  and  the  patronage  bestowed  by  the  in-coming  Judges.  That  circum- 
stance may  distinguish  the  Court  of  Exchequer  from  the  other  Courts, 
and  render  the  appointments  there  of  greater  validity  as  precedents.  In 
the  other  Courts,  the  Chief  Justices,  as  I  have  shown,  had  the  same 
power  of  appointment,  which  they  have  always  exercised ;  and  although 
they  have  not  generally  created  a  vacancy  in  the  office  of  the  crier  on 
their  appointment,  it  was  not  because  they  had  not  the  power  to  do  so, 
but  because  the  situation  was  an  inferior  one.  It  is,  therefore,  quite 
manifest  that  the  Chief  Justice  of  this  Court  had  the  power  of  removing 
the  applicant  at  pleasure,  and  that  the  Court  has  not  jurisdiction  to  in- 
quire into  the  reasons  for  so  doing. 

For  these  reasons,  upon  a  review  of  the  precedents,  and  upon  reverting 
to  the  words  of  the  statute  which  provide  *<  that  the  office  of  crier 
shall  remain  as  heretofore,"  and  adverting  to  the  Common  Law,  I 
have  come  to  the  conclusion,  that  the  late  crier  George  Kennedy  held 
his  office  at  the  will  and  pleasure  of  the  Chief  Justice,  appointable  at  hb 
pleasure,  and  dismissable  at  his  pleasure  ;  and  that  the  Chief  Justice  is 
not  to  be  required  to  state  why  he  made  the  appointment,  or  why  he  has 
thought  proper  to  dismiss  him.  In  conclusion,  I  hope  that  I  have  suc- 
ceeded in  distinguishing  the  office  of  crier  from  that  of  the  other  officers 
of  the  Court,  touching  the  question  of  his  appointment  and  dismissal. 
The  Court  has,  in  my  mind,  the  jurisdiction  of  not  permitting  any  person 
to  invade  the  rights  of  its  officers.  I  consider  that  the  power  of  this 
Court  is  derived  both  from  the  Common  Law  and  from  statute,  which, 
giving  it,  as  incidental  to  its  high  authority,  th^  power  to  punish,  gives  it 
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also  the  power  to  protect  every  officer  whose  rights  may  be  invaded  or    H.  T.  1845. 
disturbed  in  the  execution  of  his  duty.  CominonPieas, 

I  am  aware  that  I  differ  in  opinion  from  my  Brethren  on  this  part  of 
the  case,  as  they  consider  that  the  Court  has  no  power  whatever  to 
interfere  in  an  application  of  this  nature ;  whereas  I  conceive  that  we 
have  full  jurisdiction  to  entertain,  and  redress,  the  complaint  of  an  officer 
de  facto  disturbed  in  the  execution  of  his  duties ;  distinguishing  this 
case  of  the  late  crier,  as  not  being  such  an  officer  of  the  Court,  by 
reasoD  of  the  powers  vested  in  the  Chief  Justice,  to  appoint  or  dismiss 
such  officer  at  his  pleasure ;  and  no  power  resting  with  us  to  interfere, 
either  with  his  appointment,  or  his  dismissal.  For  those  reasons,  I  am  of 
opinion,  that  we  should  say  no  rule  on  this  application. 

Baix,  J. 

I  think  it  right,  after  the  judgment  which  has  just  been  delivered  by 
my  Brother  Torrens,  to  say  a  few  words  as  to  the  view  which  I  have 
taken  of  this  case,  and  upon  the  reasons  which  have  induced  me  to 
come  to  the  same  conclusion,  although  upon  different  grounds.  An 
application  was  made  to  this  Court,  upon  the  part  of  the  late  crier,  to  be 
restored  to  the  emoluments  and  duties  of  his  office ;  and  the  ground  of 
the  application  was,  that  he  had  been  illegally  removed  from  it  by  the 
Lord  Chief  Justice.  Now,  my  impression  and  conviction  is,  that  this 
Court  has  no  jurisdiction  whatever  to  entertain  the  subject  matter  of 
that  complaint ;  and  I  have  arrived  at  that  conclusion,  believing  that  the 
applicant  has  mistaken  his  proper  remedy,  if  he  he  has  been  aggrieved, 
as  he  has  stated  himself  to  have  been.  A  summary  application  to  this 
Court  on  the  part  of  one  of  its  officers,  complaining  that  the  Chief 
Justice  had  dismissed  him  without  being  entitled  to  do  so  in  point  of 
law,  is  a  proceeding  that  cannot  be  entertained  here  ;  but  I  will  say  that 
if  the  applicant  has  been  illegally  removed,  his  right  and  title  may  and 
can  be  asserted  in  another  place — at  the  bar  of  another  tribunal :  but  to 
put  this  Court  into  action,  it  should  be  shown  that  it  has  the  jurisdiction 
to  give  effect  to  its  judgments  by  some  process  known  to,  and  recognised 
by,  the  law,  and  capable  of  being  acted  on. 

Now,  suppose  for  a  moment  that  we  had  entertained  the  present 
complaint,  and  had  come  to  the  conclusion  that  the  Chief  Justice  had 
not  the  power  to  remove  any  officer  of  the  Court,  and  that  consequently 
the  late  crier  had  been  illegally  deprived  of  his  office,  I  would  ask,  how 
were  we  here  to^ve  effect  to  that  decision,  and  by  what  process  could  we 
reinstate  him  ?  In  a  word,  do  we  possess  any  jurisdiction  to  which  we 
cannot  give  effect  by  some  subsequent  proceeding  known  to  the  law  ? 
Certainly  not.  Under  these  circumstances,  entertaining,  as  I  do,  a 
strong  impression  that  the  Court  possesses  no  such  power  as  that  which 
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H.  T.  1845.  ^^^  applicant  in  this  case  seeks  to  put  in  motion,  I  shall  abstain  from 
CommonPhas.  giving  any  opinion  respecting  the  right  of  the  Lord  Chief  Justice 
In  re  to  remove  him  from  the  office  in  question  ;  yet  this  I  will  say,  that  if  the 

party  complaining  considers  that  his  rights  have  been  violated,  be  has 
his  remedy  in  another  place,  by  a  proceeding  known  to  every  professor  of 
the  law.  In  the  mean  time,  I  am  of  opinion,  that  the  Court  has  no 
power  to  pronounce  any  rule  upon  this  motion. 


KENNEDY. 


Jackson,  J. 

I  am  also  of  opinion  that  the  Court  should  pronounce  no  rule  oo  this 
motion.  The  application,  as  has  been  before  mentioned,  h  one  brought 
forward  by  the  late  crier  of  this  Court,  not  by  Counsel  on  his  behalf,  but 
by  himself  in  person,  to  obtain  an  order  from  us  for  the  payment  of  his 
last  quarter's  salary  ;  and  likewise  to  restore  him  to  the  office  of  crier, 
from  which  he  alleges  himself  to  have  been  improperly  and  illegally 
removed  by  the  Lord  Chief  Justice  of  this  Court.  Now,  I  had  an  early 
impression^  when  this  application  was  first  made,  that  the  Court  had 
no  jurisdiction  to  entertain  the  subject  upon  motion ;  but  from  the 
manner  in  which  it  was  brought  forward — I  mean  the  claimant  being 
without  the  assistance  of  Counsel — I  was  anxious  that  the  case  of  this 
humble  individual  should  receive  the  fullest  consideration.  For  this 
reason  it  was  that  the  Court  did  what  otherwise  it  would  not  have  been 
disposed  to  have  done ;  it  allowed  the  applicant's  statement  to  be  delivered 
to  the  officer  of  the  Court,  in  order  that  we  might  have  the  opportunity 
of  looking  into  it,  and  of  consulting  the  authorities  bearing  on  the  ques- 
tion  raised  by  it. 

My  opinion,  concurring  with  that  of  my  Brother  Ball,  is,  as  I  have 
already  announced  it,  that  the  Court  has  no  jurisdiction  in  the  case  upon 
motion.  If  the  claimant  have  the  right  he  claims,  and  if  he  have  been 
illegally  ousted  of  it,  he  can  have  redress  in  another  place,  and  by  another 
proceeding.  I  do  not,  however,  mean  to  say  that  an  action  might  not  be 
brought  by  him  to  try  the  question  of  right  in  this  Court.  An  action  for 
money  had  and  receited,  might  be  brought  against  the  person  appointed 
to  succeed  Kennedy  in  this  office,  for  the  amount  of  fees  received  by 
him,  to  which  Kennedy  claims  to  be  entitled ;  and  no  doubt  we  would  be 
bound  to  entertain  it,  and  incidentally  to  try  the  question  of  right  to  the 
office.  But  even  if  he  succeeded  therein,  we  could  not  restore  to  him 
the  office.  In  like  manner,  if  an  assize  were  brought,  staling  that  the 
office  of  crier  was  his  freehold,  and  that  he  was  illegally  removed  from 
his  office,  a  legal  adjudication  of  the  Court  might  be  had  on  the  question ; 
but  on  this  motion  we  cannot  make  any  rule ;  for  in  my  opinion,  we  do 
not  possess  the  means  of  enforcing  any  order  we  might  make  oo  the 
subject.     There   is   no   doubt   but   that   the  Court   has  the  power  ot 
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inquiring  into  the  conduct  of  their  officers^  as  has  been  said,  and  of  pun- 
ishing them  if  necessary  ;  for  that  is  a  jurisdiction  which  is  of  necessity 
inherent  in  every  Court :  but  it  is  a  very  distinct  question,  whether 
we  can  pronounce  any  judgment  on  the  right  of  appointment  ol*  dismissal 
by  the  Chief  Justice  ;  and  believing  that  we  have  no  such  jurisdiction,  I 
shall,  therefore,  abstain  from  discussing,  or  giving  any  opinion  concerning 
such  a  right.  His  Lordship,  as  I  understand,  denies  that  he  is  account- 
able to  this  Court  for  his  acts  in  these  respects,  and  as  I  conceive,  rightly. 
It  is  sufficient  for  me  that  the  Chief  Justice  claims  the  right  in  question, 
and  has  in  this  instance  exercised  it.  I  shall,  therefore,  merely  express 
ray  concurrence  in  the  judgment  of  the  Court,  that  there  shall  be  no  rule 
on  this  motion. 


H.  T.  1845. 
CammonPieoM. 

In  re 
KENNEDY. 


DOHBRTT,  C.  J. 

I  have  abstained  from  taking  any  part  in  the  consideration  or  dis- 
cussion of  this  case,  though  I  have  not  felt  it  necessary  formally  to 
withdraw  from  Court.  My  Brethren  having  now  pronounced  their 
opinions,  I  am  desirous  of  saying  a  few  words. 

Without  pronouncing  any  judicial  opinion  as  to  the  right,  I  may  sa}', 
that  in  what  I  have  done,  I  acted  under  the  impression  that  in  all  the 
Superior  Courts  in  Ireland  the  Chief  Judges  have,  from  time  imme- 
morial, appointed  the  crier  in  their  respective  Courts — that  those 
appointments  are  during  pleasure  ;  and  that  being  the  case,  I  thought  I 
had  a  right  to  remove  my  appointee  without  assigning  any  reason  for 
doing  so.  If  this  be  an  unfounded  or  erroneous  view  of  my  rights  in 
this  respect,  I  hope,  and  believe,  there  is  a  tribunal  competent  to 
correct  me. 

I  shall  only  add,  in  reference  to  what  was  publicly  stated  at  the  time 
the  application  was  made  to  this  Court  by  the  late  crier,  that  I  have 
not  acted  lightly,  wantonly,  or  capriciously  on  this  occasion ;  I  acted 
upon  the  firm  conviction  that  I  was  entitled  by  law  to  remove  the 
crier  of  this  Court ;  and  I  am  conscientiously  persuaded  that  I  was 
well  warranted,  and  that  it  was  becoming  in  me  to  do  so  under  the 
circumstances. 

No  rule. 
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H.  T.  1845. 
Common  Ple<u, 


Jan,  31. 


AUNGIER  and  another  v.  ENGLISH. 


The  Court  will    In  this  case,  which  was  an  action  for  use  and  occupation,  issue  had  been 
plaintiff^  to  ^  joined  in  Hilary  Term  1844,  and  notice  of  trial  served  for  the  last  Spring 

change  the       Assizes  at  Mullinffar,  which  was  withdrawn. 

venue,  without 

•ome   special 

P^oundi  being  Mr.  Jmnes  Piunket  now  moved,  on  behalf  of  the  plaintiffs,  vrithout 
affidavit,  for  liberty  to  amend  the  declaration,  by  inserting  the  words 
**  as  executors  **  throughout  the  declaration,  after  the  names  of  the  plain- 
tiffs; and  also  for  liberty  to  change  the  venue  from  Westmeath  to 
Dublin.  The  first  branch  of  the  motion  was  not  opposed.  As  to  the 
second  branch.  Counsel  stated  that  a  plaintiff  may  change  the  venue  by 
way  of  amendment,  without  laying  special  grounds  for  the  application, 
it  being  almost  a  matter  of  course  in  this  country,  though  in  England  it 
certainly  is  otherwise :  Brown  v.  Lambert  (a) ;  Ferg.  Prac.  883. 

Mr.  A.  Codd  and  Mr.  Coffey  opposed  the  motion,  and  contended  that 
the  motion  would  only  be  granted  on  very  special  grounds  at  any  stage  of 
the  proceedings,  much  less  after  a  notice  of  trial  had  been  served :  Ayret 
T.  Burton  {h)  ;  Fife  v.  Bonsfield(c) :  and  so  it  was  decided  in  the  Court 
of  Queen*8  Bench  in  this  country  in  Michaelmas  Term  1843,  in  the  case 
of  Administrators  of  King  v.  Sharry.*  Here  no  grounds  are  stated  for 
the  interference  of  the  Court. 

DOHEBTY,  C.  J. 

It  certainly  is  not  the  established  practice  in  this  country,  that  a  plain- 

(a)  4  Law  Reo.  O.  S.  266.  (b)  6  Taunt.  408. 

(e)  2  D.  P.  C.  N.  S.  705 ;  S.  C.  7  Jur.  491. 


*  Administratora  of  KING  v.  SHABRT. 

M.  T.  1843.    Mb.  L.  Studdbbt,  on  behalf  of  the  plaintiff,  moved  to  amend  the  declaration  by 
Queet^Bench.  changing  the  venue  from  Westmeath  to  Dublin ;  and  cited  Brown  Y^Lamberi.    There 
was  no  affidavit. 

Mr.  J,  Codd  opposed  the  motion,  and  cited  Jyret  v.  Burion  and  Fife  t.  Bon^fieU, 

BUBTOK,  J. 

We  are  of  opinion  that  the  motion  cannot  be  granted.  The  last  case  cited  bj  the 
defendant's  Counsel  is  direotlj  in  point,  and  the  remarks  of  the  learned  Judge  thereon 
appear  to  me  to  be  verj  just. 

Motion  refused. 
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tiff  has  a  right  to  change  the  ?enue  at  any  stage  of  tl^e  proceedings  he 
may  think  proper  to  do  so.  Such  a  privilege  would  be  most  dangerous. 
Some  grounds  must  be  laid  for  influencing  the  discretion  of  the  Court ; 
and  none  have  been  laid  in  this  case.  We  must,  therefore,  refuse  that 
part  of  the  motion  with  costs. 


H.  T.  1845. 
CammonPie€u, 


LARKIN  and  others  v.  LAWDER. 


Jan.  27. 


Trespass  quare  clautum/regit.    This  was  a  motion  on  behalf  of  the  de-  A   pauoer 
fendant,  that  the  proceedings  should  be  stayed  until  the  plaintiff,  or  Mont-  {Qg  an  acdon 
gomery  Robins,  Esq.  (who  was  his  landlord),  should  have  given  security  p^.trespMs  for 
for  payment  of  defendant's  costs,  in  the  event  of  his  being  entitled  to  re-  holding,  hin 
cover  the  same ;  and  abo,  that  the  plaintiffs  should  be  ordered  to  furnish  a  the^^ttorney^^ 
bill  of  particulars  of  the  time  when,  and  the  place  where,  the  particular  acts  the  laDdlord, 
of  trespass  complained  of  in  the  declaration  were  committed,  specifying  and  gi,ort  time  he- 
describing  the  said  places  either  by  metes  or  bounds,  or  by  a  map  showing  fore  disoon- 
tbe  boundaries  thereof;  and  that  the  time  of  pleading  should  be  extended  tion  hrooght 
until  four  days  after  such  bill  of  particulars  should  have  been  furnished.  Ill^e^for^^e 
This  motion  was  grounded  on  the  declaration  in  the  pleadings  and  pro-  same  cause  of 
ceedings  in  the  cause  of  Condron  v.  Robins,  and  on  an  affidavit  filed.  togiTesecaritj 
It  appeared  by  the  affidavit,  that  an  action  of  trespass  had  been  brought  for  coets. 
in  April  1 84 1 ,  by  the  said  Condron,  who  was  tenant  of  the  defendant,  cessary,  ander 
against  the  said  Mr.  Robins,  for  trespass  on  the  bog  of  Clonmacnoise,  in  2^0^^"^°^"*' 
which   the  plaintiff  in  that  action  obtained  a  verdict  with  costs.     In  make  a  pre- 
January  1844,  a  capias  had  been  served  on  the  defendant  by  the  said^  tion  or  demand 
Robins,  who  claimed  said  bog,  or  a  part  thereof;  but  no  further  pro-  f^i*  ^^^^  ^^^'' 
ceedings  having  been  taken  in  that  suit,  and  a  rule  for  non  pros,  having       a  notice  of 

been  served,  the  said  Robins  discontinued  the  action  with  costs.     In    motion  is  irre- 

gnlar  if  it  does 
October  1844,  this  action  was  commenced  by  the  plaintiffs,  who  were   not  sute  the 

tenanu  of  the  said  Robins,  and  whose  attorney  was  their  attorney,  and  ^j^]^  ^^^i^ 

was  alleged  to  be  for  the  same  cause  of  action  as  the  previous  one  by  m^® ;  ^^  ^ 

Robins.     It  was  also  sworn,  and  not  denied,  that  the  plaintiffs  were  afi&davit  filed 

paupers,   and  had  admitted  that  Robins  was  to  pay  the  costs  of  the  ^'  ^^  ^^^' 

action.     It  also  appeared,  that  the  said  bog  was  undivided,  and  that  the       A  plaintiff 

defendant  could  not  ascertain  from  the  declaration  what  portion  the  o^^^tTfar- 

plabtiffs  claimed ;  and  that  a  knowledge  of  that  fact  by  means  of  a  map,    ^^  «  hill  of 

■^      particulars  of 
the   time 
when,  and  the  place  where,  the  particular  acts  of  trespass  complained  of  were  cem- 
■litted,  specifying  the  honnaaries  hy  a  map. 
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H,  T.  1845.    ^^  ^y  *  ^^^^  particular  description  thereof,  was  necessary  for  the  defence, 
CcrttvumPleas,   or  acquiescence  in  the  plaintiffs'  claim. 

LARKIN 

V'  Mr.  Battershyy  Q.  C,  in  support  of  that  branch  of  the  motion  which 

prayed  security  for  costs,  cited  the  cases  of  Egdn  ▼.  Kirkaldy  (a) ; 
Tenant  v.  Brown  {h) ;  Ball  v.  Ross  (c).  With  respect  to  the  bill  of 
particulars  in  the  terms  of  the  notice,  Counsel  relied  on  the  cases  of 
Lessee  Ross  v.  Ejector  (d) ;  and  Sparkes  v.  Blacquiere  {e)  ;  decided  in 
this  Court. 

Mr.  Pakenhamy  contra. — This  motion  must  be  refused  on  the  ground 
of  irregularity,  by  reason  of  the  notice  not  specifying  the  grounds  of  the 
motion.  Moreover,  it  is  the  settled  practice  that  when  security  for  costs  is 
required,  a  previous  consent  and  demand  should  be  served. — [Torrens,  J. 
That  is  only  when  the  application  is  made  by  reason  of  the  plaintiff  being 
out  of  the  jurisdiction.  The  notice  is  then  against  a  party  to  the  record, 
and  his  attorney  may  be  served  ;  but  here  the  principal  party  required  to 
be  responsible  for  costs,  is  not  a  party  to  the  record,  and  has  no  attorney 
in  Court.] — In  the  case  of  Adams  v.  Brown  (f)y  Tindal,  C.  J.,  states, 
"  Upon  a  review  of  all  the  authorities,  the  better  practice  appears  to  me  to 
<*  be,  to  require  that  an  application  for  security  be  made  to  the  party  or 
"  his  attorney,  in  all  cases,  before  coming  to  the  Court.**  And  the  same 
practice  was  followed  up  in  the  case  of  Huntley  ▼.  Bulwer{g) ;  Tucker 
y.  Horseman  Qi),  As  to  the  merits  of  the  motion,  this  action  could  not 
have  been  brought  by  any  person  but  the  occupying  tenant ;  and  there- 
fore it  cannot  be  said  that  he  was  put  forward  by  another  person,  as  was 
the  case  in  Egan  v.  Kirkaldy,  where  a  pauper  was  selected  for  the  par- 
pose  of  evading  payment  of  costs.  The  Court  will  not  call  on  an 
occupying  tenant,  bringing  an  action  for  an  injury  to  his  possession,  even 
although  he  be  an  insolvent,  to  give  security  for  costs,  merely  because  his 
landlord  befriends  him  :   Wray  v.  Brown  (t). 

Mr.  Hamilton,  in  reply,  insisted  that  the  notice  of  motion  was  regular, 
as  it  referred  to  an  affidavit  which  stated  all  the  facts  and  circumstances 
of  the  case ;  and  cited  Osborne  v.  Pechell  (k),  in  support  of  the  motion 
for  security  for  costs. 

DOHERTY,  C.  J. 

The  application  for  the  bill  of  particulars,  in  the  terms  of  the  notice, 

(a)  3  Ir.  Law  Rep.  642.  (b)  5  B.  &  C.  208. 

(c)  1  Scott,  N.  C.  217.  (rf)  2  Ir.  Law  Rep.  26. 

(e)  6  Ir.  Law  Rep.  126.  (/)  2  M.  &  Scott,  164. 

(g)  6  Scott,  247.   .  (A)  Smythe,  90. 

(0  6  Bing.  N.  S.  271.  (Ar)  7  Scott,  477. 
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appears  to  us  to  be  most  reasonable,  aad  can  be  easily  complied  witli. 
As  to  the  necessity  of  a  previous  application  for  security  for  costs  to  the 
party,  or  his  attorney,  before  serving  a  notice  of  motion  to  compel  it,  it 
is  admitted  to  be  necessary  when  the  application  is  made  by  reason 
of  the  plaintiff  being  out  of  the  jurisdiction  ;  but  further  than  this  there 
is  no  such  rule  in  this  Court ;  even  if  it  should  be  the  rule  in  the  Com- 
mon Pleas  in  England,  which  does  not  follow  from  the  language  of 
Chief  Justice  Tindal  in  the  case  which  has  been  cited.  On  the  con- 
trary, his  language  implies  that  the  practice  is  unsettled,  and  he  seems 
rather  to  have  sketched  out  what  would  be  a  good  rule  than  what  was 
the  sctnal  rule  and  practice  of  the  Court.  We  shall,  therelbre,  grant  the 
motion,  on  the  terms  of  the  defendant  paying  the  costs  of  it,  as  the  Co«rt 
are  of  opinion  that  the  notice  of  motion  was  irregular  in  not  specifying 
the  grounds  of  the  motion.  It  is  not  sufficient  to  say  that  they  are  sup- 
plied by  the  affidavit ;  for  the  opposite  party  ought  to  have  the  means  of 
ascertaining  how  hr  he  ought  to  comply  with  the  application,  and  so 
obviate  the  necessity  of  a  motion,  without  going  to  the  expense  of  taking 
out  a  copy  of  an  affidavit.  The  defendant  must  take  short  notice  of 
trial ;  and  let  the  plaintiff  be  at  liberty  to  lodge  a  sum  of  money  to  be 
named  by  the  officer,  instead  of  giving  security  for  costs. 


H.T.I  845. 


MEYLER  V.  MORTON. 


Jan.  28. 


Mr.  Gibbon  moved  to  amend  a  plea  of  the  Statute  of  Limitations,  by 
expunging  from  it  the  words,  "  that  the  said  Wm.  Martin,  deceased,  did 
**  not  at  any  time  within  six  years  next  before  the  commencement  of  this 
"suit  undertake  or  promise;"  and  by  inserting  the  words,  *Mhat  the 
"several  alleged  causes  of  action  in  the  said  declaration  mentioned  did 
"  not,  nor  did  either  of  them,  accrue  to  the  said  pUintiff  at  any  time  within 
*'  six  years  next  before  the  commencement  of  this  suit."  A  demurrer 
bad  been  filed  to  said  plea ;  and  a  consent  served  on  the  part  of  the 
defendant,  that  he  should  be  at  liberty  to  amend,  upon  the  terms  of 
allowing  the  demurrer,  and  paying  the  costs  thereof,  and  the  costs  of 
amending  the  replication.     No  affidavits  were  filed. 


Amendment 
of  a  plea  of 
the  Statute  of 
Limitations 
will  be  allowed 
after  special 
demarrer,  and 
before  arga- 
ment,  wi&ont 
any  affidavit 
of  merits. 


Mr.  Henn^  Q.  C,  and  Mr.  Atkins,  contra. — We  admit  that  the  gene- 
ral rule  is,  that  where  a  special  demurrer  has  been  filed  to  a  plea,  the 
defendant  will  be  allowed  to  amend  on  payment  of  costs;  but  a  distinction 

2      E 
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has  beeo  made  bj  the  CoorU  vitb  respect  to  pleas  of  the  Statute  of 
LifflitatiODSy  that  tbej  will  DOt  aDov  ameDdments  to  be  made,  aoless  it 
appears  on  affidaTit  that  the  defeodaot  has  meiita:  LaUmehe  ▼•  Spenci{d)\ 
DomviUe  r.  Lane  (b). 

Mr.  GMan* — This  Court  has  decided  that  eveo  if  affidavits  had  been 
Bled^  they  woald  not  have  beeo  allowed  to  be  read ;  Brennan  i» 
Monahan  (c). 

Mr.  ffenHf  Q.  C — lo  Brennan  ▼.  Monaham^  the  Court  merely  de- 
cided that  thej  would  oot  go  into  long  affidavits  for  the  purpose  of 
spelliog  oot  the  facts  of  merits  or  no  merits ;  which  is  quite  coosisteDt 
with  the  principle  that  there  must  be  some  affidavit  of  merits. 

DOHSRTT,  C.  J. 

We  think  it  better  to  adhere  to  the  rule  laid  down  by  us  in  Brennan 
v.  Monahan^  where  we  ruled  the  principle  that  amendments  are  to  be 
allowed  in  all  cases  before  argument,  without  reference  to  the  nature  of 
the  defence ;  and  that  even  if  affidavits  had  been  filed,  we  should  not 
have  permitted  them  to  be  read.  We  shall,  therefore,  grant  the 
motion  without  costs,  the  defendant  to  amend  forthwith,  and  take  short 
notice  of  trial. 


(a)  1  T.  B.  156. 


{h)  1  Cr.  &  D.  184. 


(c)  4Ir.LawBep.  416. 
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(if^ciequer  tfi^am&er. 


THOMAS  MAUNSELL  WILSON,  in  Error, 


JOHN   LOVELAND, 

Lessee  of  the  Rev.  JAMES  WILSON  FORSTER,  Clerk. 

[In  Error.] 

(From  the  Exchequer  of  Pleat,) 


Nov,  13. 


This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the  Court  of  The    Lord 

Exchequer.     The   action  was  an  ejectment  for  non-payment  of  rent ;  ^^  ^privy 

and  the  question  to  be  decided  was  raised  by  a  special  verdict,  which  is  Council    have 

fully  set  out,  ante^  pp.  197-202.     The  judgment  of  the  Court  below  was  dertbeChoroh 

in  favour  of  the  plaintiflF  in  that  Court.  TemporaUtiea 

^  Acts,  to  make 

a  partial   die- 

Mr.  Bennett,  Q.  C,  with  whom  was  Mr.  Moore,  Q.  C,  Mr.  O'Brien,  of  a'^recto??  or 

Q.  C,  and  Mr.  M.  Barry,  for  the  plaintiff  in  error.  vicarage,    by 

The  special   verdict  having  found  that  the  lands  in  the  declaration  ^itbe  or   the 

mentioned  were  the  glebe  lands  of  the  rectory  of  Emly  Grenan ;  the  ?^®^./^^.. 

question  for  the  decision  of  the  Court  is,  whether  those  lands  were  not,  terUiente 

by  the  operation  of  the  Order  in  Council,  and  of  the  several  Acts  of  ^q^^j' 

Parliament  under  which  that  order  was  made,  transferred  to  the  Eccle-       where   au 

siastical  Commissioners;  or  whether  they  remained  in  the   Rev.  Mr.  o^®'  o^    t^e 

T  1  »•..!.  •..!..  "Lord    Lieute- 

rorster,  the  present  treasurer.     In  determining  this  question,  it  will  be  nantand  Privy 

necessary  to  consider  the  operation  of  the  several  Acts  of  Parliament  Council,  made 

,,.  ,  under    the 

which  authorise  this  Order  of  Council ;  for  if  the  Lord  Lieutenant  and  Church  Tem- 

Council  were  not  competent  to  make  a  partial  disappropriation  of  a  Jj^Jappropriat^* 

parish,  as  we  contend  they  were  not,  the  Court  cannot  hesitate  to  "  " 
apply  the  well  known  and  familiar  rule  of  construction  to  this  order, 
that  the  Lord  Lieutenant  and  Council  intended  to  exercise  the  power 
and  authority  confided  to  them,  in  a  manner  consistent  with  the 
law;  and  will  reject  a  contrary  construction.  The  first  proposition, 
therefore,  for  which  we  have  to  contend  is,  that  the  several  statutes  which 
authorise  the  disappropriation  of  parishes,  authorise  a  total  disappro- 
priation alone,  and  not  a  partial  one. 


ing  the  rectory 
of  E.  from  the 
dignity  of  the 
treaeurership 
of  the  Cathe- 
dral Church  of 
St.  M.,  con- 
tained a  recital 
distinguishing 
that  part  of 
the  income 
which  arose 
from  the  rent 
of  the  glebe 
landH  from  the  other  revenues  of  the  rectory,  which  consisted  of  tithe  rent-charge,  and 
when  the  operative  words  of  the  Order  in  Council,  were—"  the  said  parish  or  rectory  of 
E.,  and  the  rectorial  tithes  thereto  belonging ;"  Held^  confirming  the  judgment  of  the 
Court  of  Exchequer,  that  according  to  the  true  conntruction  of  the  order,  the  word 
"  rectory  "  did  not  include  the  glebe  lands,  and  that,  therefore,  they  did  not  pass  to  the 
Ecclesiastical  Commissioners,  but  continued  annexed  to  the  treasurership. — Dissentienie 
Craxpton,  J. 
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The  first  Act  on  the  subject  is  the  3  &  4  W.  4,  c.  37,*  the  preamble 
of  which  intimates  that  the  ultimate  object  of  (he  Legislature  was  the 
advancement  of  religion,  by  the  suppression  of  sinecures,  and  bj  the  pro- 
vision for  the  cure  of  souls;  and  the  1 24th  section,  which  prescribes  the 
mode  of  disappropriating,  in  its  recital,  refers  to  ''  parishes,  or  tithes  or  por- 
tions of  tithes,  and  glebes  thereof,  united  to  certain  dignities,**  and  provides 
for  their  separation  in  to/o,  and  erection  into  distinct  benefices;  but  does 
not  authorise  a  partial  disappropriation,  or  justify  the  splitting,  as  it  were, 
of  the  property  of  a  parish  into  portions,  unless  in  cases  where  part  of  a 
parish  had  been  previously  united  to  a  dignity ;  when  that  part  might  be 
disappropriated,  but  not  a  part  of  such  part.  In  like  manner,  the  subse- 
quent statute  4  Sf  5  ^f'l  4,  c.  90,t  which  gives  the  power  to  annex  the 


*  3  &  4  fT.  4,  0.  37,  8. 124. — "  Whereas  several  parishet),  or  the  tithes  or  portion  of 
'^tithes  and  glebes  thereof,  are  appropriated  or  united  to  certain  archbishopric, 
''  bishopric1[8,  deaneries,  archdeaoooriet),  dignities,  prebends,  or  canonries ;  and  it  is 
''  expedient  that  the  same  sboald  be  disappropriated,  disunited,  and  divested  oat  ofsaeh 
''  archbishopricks,  &c.,  and  vested  in  the  respective  vicars  or  curates  disobargiag  the 
''duties  of  the  parishes  in  which  the  said  benefices,  tithes,  or  portions  of  tithes  are 
''  respectively  sitaate  :  be  it  therefore  enacted,  that  it  shall  and  may  be  lawful  for  the 
"  Lord  Lieutenant,  or  other  Chief  Governor  or  Governors  of  Ireland  for  the  time  being, 
"and  his  Majesty's  Privy  Council  there,  in  the  case  of  any  and  every  archbishopric!, 
''  &c.,  by  and  with  the  consent  and  approbation  of  the  archbishop,  &c.,  thereof,  or 
'*  whensoever  such  archblshoprick,  &c.,  shall  be  void,  to  disappropriate^  disaaite,  and 
''divest  any  rectory^  tncarage^  tithes  or  portions  of  tiihesy  and  glebes^  or  jtart or pmis 
^^  thereof  y  from  and  out  of  any  archbishoprick,  &c.,  and  to  unite  any  such  rectory,  vica- 
"  rage,  tithes  or  portions  of  tithes,  to  the  vicarages  and  perpetual  or  other  curacies  of 
"  such  parishes  respectively,  so  that  each  Huch  rectory,  vicarage,  tithes  or  portions  of 
"  tithes,  and  glebes,  or  part  or  parts  thereof,  shall,  with  its  respective  -vicarage,  per' 
"  petual  or  other 'curaey,  fbrm  a  distinct  .parish  or  benefice." 

t  4  &  6  IF.  4,  c.  90,  8.  6.—"  And  whereas  the  provisions  of  the  said  Act  Ibr  tiie 
"  disappropriation  of  parishes,  or  the  tithes  or  portions  of  tithes  and  glebes  thereof 
''from  the  dignities  to  which  the  same  may  be  united  or  appropriated,  are  limited  to 
"cases  in  which  there  are  vicars  or  curates  discharging  the  dudes  of  such  parishes; 
"  and  it  is  expedient  to  remove  such  limitation ;  be  it  therefore  enacted,  that  where 
"  there  shall  not  be  any  vicar  or  curate  in  any  parish  which,  or  the  tithes  or  any  por* 
"  tions  of  the  tithes  and  glebes  whereof,  may  be  appropriated  or  united  to  any  arch- 
"  bishoprick,  bishopriok,  deanery,  archdeaconry,  dignity,  prebend  or  canonry,  it  AtW 
"  and  maj  be  lawful  for  the  said  Lord  Lieutenant,  &c.,  and  Council,  if  they  shall  so 
**  think  fit,  by  and  with  the  consent  and  approbation  of  the  archbishop,  &c.,  thereof,  or 
"  whensoever  such  archbishoprick,  &c.,  shall  be  void,  to  disappropriate,  disunite  tod 
"  divest  such  parish,  and  all  tithes,  portions  of  tithes,  or  glebes  thereunto  belonging, 
"from  and  out  of  such  archbishoprick,  &c.,  and  if  they  shall  so  think  fit,  to  order  and 
"  direct  that  such  parish,  tithes,  or  portions  of  tithes  or  glebes,  so  disunited,  shall  from 
"  thenceforward  be  united  and  annexed  to  any  neighbouring  rectory,  vicarage,  or  per- 
"  petual  curacy,  as  hereinafter  mentioned,  or  shall  be  and  become  for  ever  a  separate 
"  benefice  and  parish." 

Section  7»— "And  be  it  further  enacted,  that  in  any  case  in  which  the  said  Lord 
"  Lieutenant)  &c.,  and  Council,  shall  have  power  and  authority  under  the  provision  of 
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property  to  a  neij^hbauring  parish,  in  cases  where  there  is  no  vicar  or 
curate,  only  contemplates  a  total  disappropriation.  The  same  observation 
applies  to  the  3  &  4  Ftc.  c.  101,*  which  invests  the  Lord  Lieutenant  and 
Council  with  the  power  of  traosferriug  the  whole  benefice,  or  the  entire 
of  the  portion  previously  appropriated  to  the  dignity,  to  the  Ecelesiastical 
Commissioners.  If  therefore,  these  statutes  do  not  authorise  a  partial 
disappropriation,  the  Court  will  not  give  to  this  order  a  construction 
which  would  render  it  illegal  or  inoperative. 

With  respect  to  the  terms  of  the  order,  w«  contend  that  the  word 
"  rectory,"  eo  nomine,  necessarily  includes  the  glebe,  and  that  the  excep- 
tion of  it,  as  contended  for  here,  would  be  void  and  against  the  policy  of 
the  law.  "  A  rectory,  or  parsonage,  consists  of  glebe,  tithe,  and  oblations 
"  established  for  the  maintenance  of  a  parson  or  rector  having  cure  of 
*' souls  within  the  same  parish  :^  Com.  Dig,  EccleiuuticeU Renons^  C.  6 ; 
1  5iV2.  191,  Glebe,  A.;  Vin.  Ab,  Grunt,  A  16;  Godolphin  Rep,  409- 
A  lease  of  a  rectory,  excepting  the  glebe,  is  a  void  exception  ;  for  no 
rectory  may  be  without  a  glebe  ;  but  he  may  except  parcel  of  the  glebe  : 
Winck  23 ;  ffobati  Ca«  295 ;  1  Deacon  and  Young,  49,  50 ;  Shep- 
herd's Touchstone,  93 ;  Cro,  Car.  169*  The  result  of  the  authorities 
is,  that  the  word  **  rectory,"  e*  vi  termini,  operates  to  pass  the  glebe  ; 
and  that  a  grant  of  a  rectory  excepting  the  glebe  would  be  void;  and 
therefore,  if  the  law  is  opposed  to  a  severance  of  the  glebe  from  the 
rectory,  the  Court  will  not  give  such  a  construction  to  the  Order  of 


M.  T.  1844. 
Ejcch,  Chcan. 


"  the  taid  recited  Act,  or  thia  Act,  and  shall  think  fit  so  to  disapproprivte,  disoDite,  and 
**  direst  any  rectory,  Ticarage,  tithes  or  portions  of  tithes,  and  glebes,  or  part  or  parts 
'*  thereof,  from  and  out  of  any  archM^opriek,  &o.,  it  shall  and  may  be  lawfal  for  snch 
**  Lord  Lieotenant,  &o.,  if  they  shall  ea  tbiok  fit,  to  unite  and  annex  to  any  tuyoioing 
*'  or  neighbouriDg  rectory,  vicarage,  or  perpetual  curacy,  as  aforesaid,  meh  recterif, 
"  vicarage,  tUhes  or  glebes^  or  any  part  or  parts  or  portions  thereof  respectively,  which 
**  shall  have  been  so  disappropriated,  disunited,  or  diveated  as  aforesaid,  together  with 
"the  actual  cure  of  souls  within  such  rectory  or  vicarage,  or  such  part  or  parts  diereof 
"  as  shall  be  so  united  or  annexed  respectively,  or  within  such  place  or  places  respeot- 
"  ively,  whereof  the  tithes  or  glebes  shall  be  so  united  and  annexed." 

*  3  &  4  Vic.  c.  10],  8. 5,  enacts  "  that  so  much  of  the  said  recited  enactment  (4  &  6 
"  W,  4,  c.  90),  as  empowers  the  said  Lord  Lieutenant  and  Council  to  unite  and  annex 
"  any  parish,  tithes  or  portions  of  tithes,  or  glebes,  so  disunited,  to  any  neighbouring 
"  rectory,  vicarage,  or  perpetual  curacy,  shall  be,  and  the  same  ia  hereby,  repealed." 

Section  6. — '^  And  he  it  enacted,  that  in  lieu  t)f  uniting  and  annexing  any  parish, 
'*  tithes  or  portions  of  tithes,  or  glebes,  so  disunited,  to  any  neighhouring  rectory,  vicar* 
"  age,  or  perpetual  curacy,  it  shall  he  lawful  for  such  Lord  Lieutenant  and  Council, 
''if  they  shall  not  think  fit  to  erect  the  same  into  a  separate  ben^ce  or  parish,  to  order 
"  and  direct  that  such  parish,  tithes  or  portions  of  tithe* ,  or  glebes,  so  disunited,  shall 
*^  be  transferred  to  the  said  Ecclesiastical  Commissioners,  or  the  right  and  interest  in 
"  and  to  the  same,  and  all  the  arrears  thereof,  shall  thereafter  vest  in  the  said  Commis- 
"sionerS)"  &c» 
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Council  as  will  sever  the  one  from  the  other,  on  surmise  and  conjectare 
as  to  what  may  have  been  the  intention  of  the  framers  of  it.  There  are 
no  words  of  exception  in  this  statutable  conveyance,  and  therefore,  the 
rectory  which  is  granted  by  it,  includes  the  glebe,  as  the  rent  follows  t 
a  grant  of  the  reversion ;  and  to  import  such  an  exception  into  this  Order 
of  Council,  would  be  contrary  to  the  intention  df  the  statutes,  the  policy 
of  the  law,  and  the  language  of  the  order  itself. 


Mr.  Rogers,  and  Mr.  Whiteside,  Q.  C,  for  the  defendant  in  error — 
In  the  first  place,  that  the  Lord  Lieutenant  and  Council  had  the  power 
to  make  a  partial  disappropriation,  is  plain  from  the  language  of  the 
several  statutes  which  have  been  adverted  to  on  the  other  side. 

The  124th  section  of  the  3  &  4  W.  4,  c.  37,  gives  express  authority 
^^  to  disappropriate,  disunite,  and  divest  any  rectory,  vicarage,  tithes,  or 
<' portions  of  tithes,  and  glebes,  or  part  or  parts  thereof,"  from  any 
dignity :  and  the  subsequent  statutes  use  similar  language.  It  is  a  strong 
circumstance  to  influence  the  construction  of  the  Order  in  Council,  that 
the  Lord  Lieutenant  and  Council  did  not  exercise  the  power,  which  they 
certainly  possessed,  of  abolishing  or  suspending  the  dignity  of  the  trea- 
surership,  and  that  the  oflice  is  still  in  existence ;  for  it  could  not  have 
been  the  intention  of  the  Lord  Lieutenant  and  Council  to  leave  the  office 
of  treasurer  in  existence,  and  to  impose  on  somebody  the  discharge  of 
the  duties,  but  to  strip  it  altogether  of  emolument.  The  words  of  the 
order  itself  negative  such  an  intention ;  for  in  reciting  the  emoluments 
belonging  to  the  union,  it  separates  the  several  rectories,  tind  the  tithe 
rent-charge  belonging  to  each ;  and  goes  on  to  recite  that  there  is  an 
income  belonging  to  the  treasurer  arising  out  of  demised  lands,  which  is 
not  included  in  what  has  been  called  the  operative  part  of  the  order,  in 
which  the  words  used  are,  **  rectory  and  rectorial  tithes."  The  word 
<*  rectory "  alone  would  have  been  suflQcient ;  but  the  addition  of  the 
words  **  rectorial  tithes"  indicates  an  intention  of  qualifying  or  restricting 
the  word  '*  rectory,"  and  giving  it  a  less  extensive  meaning  than  it  would 
otherwise  receive.  We  do  not  controvert  any  of  the  authorities  cited  on 
the  other  side  with  respect  to  its  ordinary  meaning  and  signification;  the 
word  ''rectory"  includes  the  glebe;  but  we  contend  that  the  word  is 
used  in  this  order  not  in  a  strictly  legal,  but  in  a  popular  sense. 

Mr.  Moore,  Q.  C,  in  reply,  referred  to  the  rule  of  construction  of 
instruments  laid  down  by  Sir  John  Leach  in  the  case  of  Hume  v.  Run- 
dell  {a),  in  which  he  says:  "although  in  the  construction  of  instruments, 
«*  it  is  the  duty  of  the  Court,  not  to  confine  itself  to  the  force  of  a  parti- 
**  cular  expression,  but  to  collect  the  intention  from  the  whole  instrument 

(a)  1  Sim.  &St.l  77. 
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^'together ;  yet  the  Judges  are  not  authorised  to  deviate  from  the  force 
<<of  a  particular  expression,  unless  they  find  in  other  parts  of  the.instru- 
"ment  expressions  which  manifest  that  the  author  of  the  instrument 
**  could  not  have  the  intention  which  the  literal  force  of  a  particular 
*<  expression  may  impute  to  him.  However  capricious  may  be  the 
"  intention  which  is  clearly  and  unequivocally  expressed,  every  Court  is 
"bound  by  it,  unless  it  be  plainly  controlled  by  other  parts  of  the  instru- 
"ment." 


M.  T.  1844. 
EjBch.Ckam. 


[The  Chisf  Baron  called  attention  to  the  case  of  Moseley  v.  Mot* 
teux  (a),  in  which  it  was  held,  that  an  advowson  appurtenant  to  a  manor, 
was  not  bound  by  a  recovery,  though  the  words  were  large  enough  to 
have  passed  it,  by  reason  of  the  intention  of  the  parties  apparent  on  the 
face  of  the  deed,  although  arising  out  of  a  mistake  as  to  their  title.] 

Cur.  ad.  vult. 


Jackson,  J. — [After  stating  the  facts  of  the  C4ise,  as  they  appear  on 
the  special  verdict,  his  Lordship  proceeded  as  follows :] — 

The  first  question  for  our  consideration  and  decision  in  this  case,  arises 
00  the  construction  of  the  Acts  of  Parliament,  whether  they  authorized 
a  partial  disappropriation  of  a  rectory  or  vicarage,  or  whether  the  Lord 
Lieutenant  and  the  Privy  Council,  if  they  disappropriated  at  all,  were 
bound  to  do  so  wholly.  My  opinion  is,  that,  on  the  true  construction  of 
these  Acts  of  Parliament,  the  Lord  Lieutenant  and  Council,  in  disappropri- 
ating a  rectoi^  or  vicarage,  were  not  bound  to  disappropriate  the  same  in 
toto  ;  but  that  a  power  is  vested  in  them  by  these  Acts  to  disappropriate 
partially,  that  is  to  say,  that  if  they  thought  proper  to  leave  a  competent 
portion  of  the  revenues  of  an  ecclesiastical  dignity  with  it,  they  had 
power  to  do  so ;  and  if,  on  the  other  hand,  they  should  think  fit  so  to 
do,  they  might  transfer  the  whole  of  them  to  the  Ecclesiastical  Com- 
missioners. 

The  first  enactment  to  which  I  shall  call  attention,  is  the  124th 
section  of  the  3  &  4  YF.  4,  c.  67 ;  and  it  will  be  well  to  observe  the 
language  of  that  section.  After  reciting  that  "  Whereas  several  parbhes, 
^  or  tithes,  or  portions  of  tithes  and  glebes  thereof,  are  appropriated  6x 
"  united  to  certain  dignities,  &c.,  and  it  is  expedient  that  the  same  should 
**  be  disappropriated,  divested,  and  disunited  out  of  such  dignities,  and  be 
"and  become  vested  in  the  respective  vicars  or  curates  discharging  the 
"  duties  of  such  parish,  in  which  such  benefices,  tithes,  or  portions  of 
"  tithes  are  respectively  situate  ;"  it  enacts,  that  **  It  shall  be  lawful  for 
"the  Lord  Lieutenant  and  Council  to  disappropriate,  disunite,  and 
"  divest  any  rectory,  vicarage,  tithes  or  portions  of  tithes,  and  glebes  or 
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"  part  of  parts  thereof,  from  and  out  of  any  dignity,  &c.,  and  to  unite 
"  any  such  rectory,  vicarage,  tithes  or  portions  of  tithes,  to  the  vicarages, 
'*  and  perpetual  or  other  curacies  of  such  parishes  respectively ;  so  that 
<*  each  such  rectory,  vicarage,  tithes  or  portions  of  tithes,  and  glehes,  and 
*'  part  or  parts  thereof,  shall,  with  its  respective  vicarages,  perpetnti  or 
**0T  other  curacy,  form  a  distinct  or  separate  parish/'     Now,  on  that 
enactment,  it  is  insisted,  that  the  Legislature  intended,  that  a  rectory  or 
vicarage,  if  disappropriated  at  all,  should  be  disappropriated  in  toto  ;  and 
the  words  relied  on  in  confirmation  of  that  view,  are  the  words  "  tithes 
or  portions  of  tithes,  and  glebes,  or  part  or  parts  thereof,**  which  it  is 
contended  only  refer  to  tithes  and  glebes,  and  do  not  extend  back  to 
<*  rectory  or  vicarage."     In  the  next  statute^  however,  to  which  I  shall 
refer,  viz.,  the  4  &  5  W.  4,  c.  90,  I  think  we  shall  find  that  the  Legisla- 
ture g«ve  the  meanings  to  those  expressions  in  the  former  Act,  which 
they  intended  they  should  bear.      In  the  6th  section  it  enacts,  <*  That 
"  where  under  this,  or  any  other  Act,  any  parish  in  which  there  shall  be 
''any  perpetual  curate,  shall  be  disappropriated  or  disunited  from  any 
«  ecclesiastical  dignity  or  benefice,  such  curate  shall  immediately  on  sach 
**  disappropriation,  &c.,  become  rector  or  vicar  as  the  case  may  be,  of  the 
**  parish  so  disappropriated^  and  such  perpetual  curacy  shall  merge  in  the 
**  said  rectory  or  vicarage."     Now,  thai  6ih  section  is  recited  in  the 
Order  in  Council ;  and  I  shall  now  call  attention  to  the  7th  sectien  of 
the  same  statute^  which,  in  my  opinioii,  shows  the  intention  of  the  Legis- 
lature, in  words,  which  in  my  mind  do  not  admit  of  a  doubt.      It  enacts, 
that  in  case  the  Lord  Lieutenant  and  Coniicil  dieapprepnat^  any  rectory, 
vicarage,  tithes,  or  portions  of  tithes,  and  glebes,  or  part  er  parts  thereof^ 
they  may,  if  they  should  so  think  fit,  **  unite  and  annex  to  any  adjoining 
''or  neighbouring  rectory,  vicarage,  or  perpetual  curacy,  as  aforesaid, 
"  such  rectory,  vicarage*  tithes,  or  glebes,  or  any  part  or  parts  or  portioM 
**  thereof  reipecHmfy,  which  have  been  so  disappropriated  as  aforesaid, 
"  together  with  the  actual  cure  of  souls  within  such  rectory  or  vicarage, 
"  or  such  part  or  parts  thereof  as  shall  bo  so  vnited  or  annexed  retpee- 
**  tkidjf.    Showing,  as  I  conceive,  by  the  use  of  the  word  "  respectiveiyr 
that  the  words  '^part  or  parts  thereof"  are  referable  to  each  and  every 
thing  preceding  them,   including   "rectory  or  vicarage.**      For  these 
reaaone,  I  am  clearly  of  opinion,  that  the  construction  put  npon  these 
statutes  by  the  Lord  Lieutenant  and  Council,  and  by  the  Court  of 
Exchequer^  ia  the  true  and  proper  construction.     I  should  observe,  that 
the  last  enactment  to  which  I  have  referred,  viz.,  the  7th  section  of  the 
4  ft  5  f9^>  4,  c.  9§,  has  been  repealed  by  the  3  ft  4  Fte.  c.  101,  s.  7 ; 
but  that  circumstance  does  not  affect  my  argument  on  the  construction 
of  the  6th  section  of  the  same  Act,  as  it  makes  no  alteration  with  respect 
to  that  section,  or  my  argument  as  to  the  intention  of  the  Legislature 
arising  out  of  it. 
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Now,  let  us  refer  to  the  Order  in  Council  itself:  having  recited  the  M.  T.  1844. 
Tarious  Acts  of  Parliament  under  which  it  was  framed,  and  that  the*  ^^^  Cham. 
treasurership  of  the  Cathedral  Church  of  St.  Mary's,  Limerick,  had 
become  vacant,  and  of  what  the  income  of  said  treasurership  consisted, 
?iz.,  tithe  rent-charjje,  and  a  further  income  of  £80  a-year  arising  from 
demised  lands,  it  goes  on  thus : — **  Now  we,  the  Lord  Lieutenant  and 
"Privy  Council,  having  maturely  considered  the  circumstances  of  the 
"said  treasurership,  and  the  best  mode  of  providing  for  the  interest  and 
"convenience  of  said  several  parishes  and  rectories  forming  the  corps 
"  thereof,  do  hereby,  in  pursuance  of  the  power  vested  in  us  by  the  said 
"hereinbefore  first  recited  Act,  order  and  direct  that  the  said  parish  or 
"rectory  of  St.  Patrick's,  together  with  the  rectorial  tithes  thereunto 
"belonging,  be,  and  the  same  are  hereby  disappropriated,  disunited,  and 
"divested  out  of  the  treasurership  of  St.  Mary's,  Limerick,  and  united  to 
"  the  said  perpetual  curacy  of  St.  Patrick's,  erected  as  aforesaid,  within 
"said  parish  or  rectory  of  St.  Patrick's.  And  we  do  hereby  further 
"  order  and  direct,  in  pursuance  of  the  3  &  4  Vic,  that  the  said  parishes 
"  or  rectories  of  Cahervalla,  and  Emly  Grenan,  and  the  rectorial  tithes 
"thereunto  belonging  respectively,  be,  and  the  same  are  hereby  disap- 
"  propriated,  disunited,  and  divested  out  of  the  said  treasurership,  and 
"transferred  to  the  Ecclesiastical  Commissioners  for  Ireland."  Observe, 
that  it  was  competent  for  the  Lord  Lieutenant  and  the  Council  to  have 
extinguished  this  dignity  of  the  treasurership ;  but  they  have  not  done 
so.  They  have  left  the  dignity  in  existence,  and  a  portion  of  duty  to  be 
performed  by  the  person  filling  the  office ;  and  thus,  having  duties  to 
perform,  what  do  the  Lord  Lieutenant  and  the  Council  say  ?  <*  Having 
maturely  considered  the  circumstances  of  the  said  treasurership^"  we 
disappropriate  and  divest  the  rectories  and  the  rectorial  tithes  thereunte 
belonging,  without  making  any  specific  allusion  to  the  income  of  £80 
a-year,  arising  out  of  the  demised  lands.  To  me,  therefore,  it  is  plain, 
that  they  did  not  intend  to  deprive  the  dignity  of  that  £80  a-year,  or  to 
meddle  with  the  glebe  land  at  all ;  but  merely  to  disappropriate  and  divest 
the  rectory  and  the  rectorial  tithes ;  because  the  dignity  was  suffered  to 
remain  in  existence ;  and  it  was  proper  and  reasonable  that  the  person 
performing  the  duties  should  have  an  income  attached  to  it. 

But  then  it  is  said;  that  the  term  **  rectory,"  ex  vi  termini^  includes, 
tnd  carries  with  it  the  glebe  lands.  I  admit,  that  the  word  is  sufficient 
of  itself  to  carry  the  glebe,  if  it  was  so  intended  ;  and  if  it  stood  alone 
without  any  words  to  control  it,  it  would  have  that  effect ;  but  it  does 
appear  to  me  that  jt  was  not  so  intended  in  this  order,  because,  in  speci- 
fying the  rectory  and  the  rectorial  tithes  thereunto  belonging,  but  not 
the  glebe  lands,  it  was  manifestly  the  intention  that  they  should  not  be 
included.  It  has  also  been  insisted,  that  we  should  deal  with  this  order, 
and  construe  it  as  if  it  were  a  conveyance^  and  give  to  each  and  every 
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word  of  it  its  strict  technical  meaning.  But,  in  my  opinion,  we  ought 
not  to  deal  with  it  as  a  conveyance,  but  as  what  it  really  is,  namely,  an 
Order  of  the  Council,  which  we  are  to  construe  so  as  to  carry  out  the 
intention  of  the  framers  of  it,  as  far  as  is  consistent  with  the  authority 
vested  in  them  by  the  Legislature.  If  it  were  to  be  considered  as  a  coo- 
veyance,  it  would  appear  to  me  to  be  somewhat  in  the  nature  of  an 
execution  of  a  power  to  divest  an  estate ;  and  if  so,  ought  to  be  strictly 
construed,  so  as  to  carry  out  the  intention  of  the  party  executing,  and  no 
farther. 

It  is  not  necessary  that  I  should  go  into  all  the  learning  of  the  law, 
which  shows  that  the  word  **  rectory^  is  sufficient  to  carry  the  glebe,  as 
it  must  be  admitted  that  it  is  amply  sufficient  for  that  purpose,  if  used 
technically.  But  in  this  instance,  it  is  used  in  the  same  sense  as  it  has 
been  used  by  the  Legislature  in  these  Acts  of  Parliament,  and  that  is 
clearly  not  in  a  strict  technical  sense,  for  there  it  is  used  as  synonymous 
with  the  term  **  parish,"  which  has  not  the  same  technical  meaning  in  lav 
as  "rectory;"  and  therefore,  although  the  term  "rectory**  is  sufficient 
to  carry  the  glebe,  yet  being,  in  this  instance,  used  as  synonymous  with  a 
word  which  does  not  convey  the  same  complex  idea  in  law,  it  may,  as  I 
conceive,  be  read  in  the  more  liberal  meaning  of  the  word. 

These  are  the  grounds  on  which  I  have  been  led  to  the  opinion  which 
I  have  stated.  I  think  that  the  statutes  in  question  did  empower  the 
Lord  Lieutenant  and  the  Council  to  disappropriate  a  rectory  or  vicarage 
partially ;  and  by  the  way,  it  was  asked,  in  the  progress  of  the  argument, 
whether  any  reason  could  be  suggested  why  the  Legislature  should  not 
have  conferred  that  power  on  the  Lord  Lieutenant  and  Council  ?  and  no 
reason  was  then  suggested  ;  and  I  confess,  that  I  am  not  capable  of 
suggesting  any.  On  the  other  hand,  I  can  see  many  and  good  reasons 
why  they  should  be  entrusted  with  such  a  power.  It  would,  for  instance, 
be  a  great  hardship  that  a  dignity  should  be  denuded  of  all  income,  as 
this  treasurership  would,  if  no  such  power  was  vested  in  the  Lord  Lieu- 
tenant and  Council.  And  as  I  hold  that  such  a  power  is  vested  in  them, 
and  that  this  order  carries  out  such  power,  I  am  of  opinion  that  the 
judgment  of  the  Court  below  should  be  affirmed. 


Lefroy,  B. 

I  concur  in  the  judgment  which  has  been  delivered  by  my  Brother 
Jackson,  and  in  all  of  the  reasons  which  he  has  given  in  support  of  it. 
He  has  stated  the  facts  of  the  case  and  the  questions  which  have  been 
discussed  so  fully,  and  elucidated  the  subject  so  clearly  and  satisfactorily, 
that  little  remains  to  be  said.  I  shall,  therefore,  merely  add  a  few 
observations  which  appear  to  me  to  corroborate  the  view  which  he  has 
taken,  and  so  ably  sustained  by  argument ;  as  to  do  more  would,  under 
the  present  circumstances,  be  a  mere  waste  of  the  public  time.    He  has 
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shown  most  satisfactorily,  from  the  plain  language  of  the  several  Acts 
taken  together,  that  the  Legislature  intended  to  invest  the  Lord  Lieu- 
tenant and  the  Privy  Council  with  the  powers  which  they  have  in  this 
case  exercised.  I  shall  not,  therefore,  touch  further  upon  the  words  of 
the  Acts ;  but  I  would  observe,  in  corroboration  of  the  argument,  that 
the  construction  which  has  been  given  by  the  Court  of  Exchequer  to 
the  Order  io  Council,  is  consistent  with  the  object  and  policy  of  these 
statutes.  Their  policy  was  not  to  abolish  or  suspend  all  dignities,  or  to 
strip  them  of  all  income,  and  leave  them  destitute,  but  to  make  a  provi- 
sion for  various  objects  for  the  better  advancement  of  the  cause  of 
religion  ;  and  no  part  of  that  policy  would  be  carried  out  by  depriving 
ao  existing  dignity  of  all  income  and  support. 

It  has  been  observed,  that  the  power  vested  in  the  Lord  Lieutenant 
and  Council  of  suspending  the  dignity,  has  not  been  exercised  in  this 
instance ;  and  the  inference  from  that  circumstance  is  strong,  that  as 
they  did  not  think  fit  to  suspend,  so  neither  could  they  have  entertained 
the  intention  of  stripping  the  office  of  all  income.  The  policy  being,  as 
I  have  observed,  to  provide  for  various  objects  among  the  officiating 
clergy,  the  power  of  distribution  and  separation  is  obviously  necessary 
for  the  carrying  out  of  that  policy  in  its  full  effect.  And  I  may  observe, 
that  the  Legislature  have  enumerated  several  things  which  were  to  be 
disappropriated,  viz.,  tithe,  glebe,  &c. ;  and  it  is  not  argued  that  all  of 
these  are  to  be  taken  away  in  bulk ;  the  Council,  therefore,  had  the  power 
of  taking  any  one  of  these  items  separately  from  the  others ;  and  if  so, 
why  should  it  be  considered  strange  that  the  Council  should  be  allowed 
to  take  a  portion  of  each  of  them,  and  vest  it  under  the  statutes? 
There  is  no  inconsistency  in  such  a  construction  of  their  powers  ;  on  the 
contrary,  as  it  appears  to  me,  such  would  be  a  clear  following  up  of  the 
objects  and  policy  of  the  Legislature.  These  are  the  only  additional 
observations  which  I  have  to  make  on  the  construction  of  these  statutes. 

The  next  question  for  consideration  is  the  instrument  by  which  the 
Council  carry  into  execution  the  powers  intrusted  to  them  by  the  Legis- 
lature. It  is  true,  that  they  have  used  the  word  <<  rectory ;"  and  it  is 
equally  true,  that  the  word  "  rectory"  per  se  will  carry  the  tithes  and 
glebe ;  and  that  such  is  the  prima  Jade  construction  of  the  word,  whether 
used  in  an  instrument  of  the  nature  of  that  under  our  consideration,  or 
io  a  conveyance.  On  the  other  hand,  it  is  equally  clear,  that  the  word 
may  be  restricted  by  the  context,  and  by  other  terms  and  passages  found 
within  the  four  corners  of  the  instrument  in  which  it  is^used  ;  and  that 
such  is  the  true  and  correct  principle  of  construction  is  not  left  to  general 
reasoning,  as  there  are  many  authorities  on  the  subject,  to  which  it  is 
unnecessary  to  refer  more  particularly.  I  shall  merely. cefer  to  one,  for 
which  we  are  indebted  to  the  research  of  my  Lord  Chief  Baron,  which 
illustrates  the  principle  I  have  laid  down  in  the  clearest  and  most  satis- 
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M.  T.  1844.  factory  manner;  I  mean  the  case  of  Moseley  v.  Motteux,  which  was  the 
Each,  Cham,  ^ase  of  a  deed  leading  the  uses  of  a  recovery,  in  which  by  mistake  an 
advowson  was  treated  as  being  in  gross,  when  in  fact  it  was  appendant  (o 
a  manor ;  and  it  was  held,  that  though  the  terms  in  the  recovery  deed 
were  of  themselves  large  enough  to  have  passed  the  whole  advowson  as 
appendant  to  the  manor,  yet  that  by  reason  of  the  intention  of  the 
parties  apparent  on  the  face  of  the  instrument  (although  arising  out  of 
a  mistake  as  to  their  title),  the  estate  tail  in  the  advowson  was  not  barred. 
The  principle  of  construction  is  thus  laid  down  by  the  Court  in  their 
judgment  in  that  case : — **  We  have  no  sort  of  doubt,  that  if  the  tenant 
**  in  tail  of  a  manor,  with  an  advowson  appurtenant,  suffer  a  recovery,  it 
"is  not  necessary  for  him  make  any  express  mention  of  his  intention  to 
**  include  the  advowson  in  the  rectory.  Any  dealing  with  the  manor, 
**  which  is  the  principal,  operates  in  the  advowson,  which  is  the  accessary, 
**  whether  expressly  named  or  not ;  but  it  is  to  be  observed,  although  the 
**  manor  jortm^^ociff  draws  after  it  the  advowson  also,  yet  it  is  always 
**  competent  for  the  owner  to  sever  the  advowson  from  the  manor,  either 
**  by  conveying  away  the  advowson  from  the  manor,  or  by  conveying  the 
"manor  without  the  advowson.  And  the  question  is,  whether  by  the 
«  mere  grant  of  the  manor  in  the  deed  making  the  tenant  to  the  praecipe 
"  in  this  case,  the  parties  have  not  clearly  shown  that  they  meant  the 
"  manor  without  the  advowson  ?  If  they  have,  it  would  be  impossible  to 
"  contend  that  the  law  would  force  on  parties  a  meaning  of  the  word 
" '  manor'  more  extensive  than  they,  on  the  face  of  the  deed,  themselves 
"  intended  it  to  have.  We  think,  that  in  this  case,  there  is  evidence 
"  enough  to  show  that  the  parties,  by  the  word  *  manor,'  meant  the  manor 
"  without  the  advowson.  The  deed  begins  by  reciting  that  the  testator 
"  was  seized  of  the  manors,  and  also  of  the  advowson.  It  then  goes  on 
"  to  recite  the  devise  of  the  manor  not  including  the  advowson.  It  then 
"  recites  that  Richard,  being  seized  in  fee  of  a  moiety  of  the  advowson, 
"  devised  it.  Then  there  is  a  conveyance  of  the  manor  and  one-half  of 
"  the  advowson.  It  being  a  mere  question  of  intention  in  what  sense 
"  the  parlies  intended  to  use  the  word  *  manor  ;*  whether,  as  including,  or 
"  excluding,  the  advowson ;  we  think  it  clear  from  the  passage  pointed 
**  out,  that  they  must  have  meant  to  exclude  it,  and  consequently  the 
"  deed  must  be  read  as  if  it  was  so  stated  on  the  face  of  it ;  and  the 
"  consequence  is,  that  the  advowson  did  not  pass  merely  by  force  of  the 
"word  *  manor.'"  Now,  the  rule  of  construction  adopted  in  that  case 
should  govern  the  present.  In  that  case,  the  strict  legal  meaning  of  the 
word  "  manor"  was  counteracted  by  the  addition  of  the  moiety  of  the 
advowson  ;  and  on  this  case  we  have  circumstances  as  strong ;  such  as  the 
recital  of  the  rectory  of  Emly  Grenan  as  distinct  from  the  rent  arising 
from  the  glebe  lands,  the  addition  of  the  words  "  rectorial  tithes'*  to  the 
term  "  rectpry,"  in  the  operative  part  of  the  instrument,  and  the  negative 
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evidence  of  the  non-suspension   of  the  dignity,  to  show  that  the  term    M.  T.  1844. 
" rectory"  was  not  intended  to  be  used  in  the  strict  legal  sense  of  the     ^^j^A^C^, 
word.     For  these  reasons,  in  addition  to  these  given  by  my  Brother        wilson 
Jackson,  I  am  of  opinion  that  the  judgment  of  the  Court  below  ought  to 
be  affirmed. 


LOYELAND. 


Ball,  J. 

I  am  also  of  opinion  that  the  judgment  of  the  Court  below  should  be 
affirmed ;  and  if  my  learned  Brother  Lefroy  found  a  difficulty  in  adding  to 
the  observations  and  re«soi>8  in  which  my  Brother  Jackson  founded  his  judg- 
ment, I  labour  under  a  still  greater  difficulty,  in  adding  to  what  has  been 
suggested  in  the  questions  on  which  we  have  to  decide,  by  both  of  them. 
Moreover,  in  a  case  like  this,  where  the  Court  are  all  but  unanimous  in 
opinion,  I  do  not  feel  that  I  am  called  upon  to  add  much  to  what  has 
been  already  said  upon  the  subject.  With  respect,  therefore,  to  the  first 
point,  as  to  the  powers  vested  in  the  Lord  Lieutenant  and  Council  by  the 
statutes,  I  shall  only  say,  that  I  agree  with  my  Brethren  who  have 
preceded  me,  both  in  their  reasoning  and  their  conclusions. 

With  regard  to  the  second  point— viz.,  that,  having  the  power,  the 
Lord  Lieutenant  and  Council  have  by  their  order  only  disappropriated 
and  disunited  the  tithe  rent-charge  from  the  treasurership,  leaving  the 
rent  arising  from  the  glebe  lands  with  that  dignity,  I  have  arrived  at  this 
conclusion  for  the  same  reasons  as  those  given  by  my  Brethren  Jackson 
and  Lefroy ;  and  I  may  further  state,  that  reading  this  instrument,  and 
inferring  the  intention  of  the  parties  making  the  order  from  what  is  con- 
tained within  the  four  corners  of  it,  it  is,  in  my  mind,  clear,  that  though 
the  term  "  rectory,"  per  se^  piimd  facte  carries  both  glebe  and  rent- 
charge,  yet,  in  this  instance,  there  is  abundant  evidence  of  an  intention 
not  to  use  that  word  in  its  extended,  but  in  a  restricted  sense,  as  carrying 
the  rent-charge,  but  not  the  glebe.  The  order,  I  find,  recites  that  the 
corps  of  the  treasurership  consists  of,  inter  aUa^  the  rectory  of  Emly 
Grenan  (the  place  in  question)  ;  and  it  further  recites,  that  the  revenue 
of  said  rectory  consists  of  rent-charge  £112.  10s.,  and  then,  that  **  there 
"  is  a  further  income,  belonging  to  the  treasurership^  arising  from  demised 
"lands,  amounting  to  the  yearly  sum  of  £80.  6s.  l^d."  Thus,  the  order 
takes  a  distinction  between  the  income  belonging  to  the  treasurership,  and 
the  tithe  rent-charge.  Such  being  the  case,  the  order  then  proceeds  to 
deal  with  several  of  the  particulars  of  which  the  corps  of  the  treasurership 
is  composed,  and  disunites  what  is  described  as  the  rectory  of  Emly 
Grenan,  having  for  its  revenue  a  certain  amount  of  tithe  rent-charge, 
which  it  vests  in  the  Ecclesiastical  Commissioners  ;  but  it  is  altogether 
silent  as  to  the  other  portion  of  the  income  of  the  treasurership,  and 
which  was  described  as  "a  further  income."  Therefore,  without  going 
out  of  the  order  itself,  there  is  abundant  evidence  that  the  framers  of  it 
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M.  T.  1844*    had  no  intention  of  including  in  the  term  '^rectory/'  that  which  was  before 

Exch.Ckam.     described  as  a  further  income  belonging  to  the  treasurership,  and  not 

WILSON       described  as  belonging  to  the  revenues  of  the  rectory.  It  is,  in  fact,  silent 

^*  in  intention,  and  in  terms,  as  to  this  further  income  arising  from  glebe 

lands,  which  is  therefore  left  untouched  by  this  order.  For  these  reasons, 

in  addition  to  those  of  the  Members  of  this  Court  who  have  preceded  me 

in  delivering  their  judgments,  I  am  of  opinion  that  the  judgment  of  the 

Court  of  Exchequer  should  be  affirmed. 

Richards,  B. 

The  word  *'  rectory''  is  abundantly  sufficient  to  pass  the  glebe  lands 
of  Emly  Grenan ;  and  unless  it  can  be  shown  that  such  was  not  the 
intention  of  the  Lord  Lieutenant  and  Council,  to  be  collected  frooa  the 
instrument  before  us,  I  should  be  of  opinion  that  the  general  words 
here  used  would  have  the  effect  of  disappropriating  and  transferring  the 
same  to  the  Ecclesiastical  Commissioners.  Agreeing,  as  I  do,  with  my 
Brethren  who  have  preceded  me,  as  to  the  construction  which  ought  to 
be  given  to  the  several  Acts  of  Parliament  which  have  been  referred  to, 
the  important  and  difficult  question  in  the  case  turns  altogether  on  the 
construction  of  the  instrument  which  has  been  executed  by  the  Lord 
Lieutenant  and  the  Council.  On  the  one  hand,  it  is  admitted,  that  the 
glebe  lands  of  Emly  Grenan  have  not  been  excepted,  eo  nomtntf,  out  of  the 
operative  parts  of  the  order,  nor  anything  else  in  terms ;  and  if  we  were 
to  confine  ourselves  to  that  portion  alone  of  the  instrument  in  question,  it 
would  be  difficult  to  hold  that  every  thing  which  could  pass  by  the 
term  "  rectory'*  did  not  pass.  But  looking  to  the  other  parts  of  the 
same  instrument,  whether  it  is  to  be  considered  as  a  deed  inter  parte$t 
or  as  a  mere  execution  of  a  power  conferred  by  an  Act  of  Parliament,  we 
are  to  give  it  such  a  construction,  as  far  as  the  rules  of  law  will  permit, 
•  as  will  render  all  the  parts  of  it  consistent. 

Although  the  word  *'  glebe"  does  not  occur  in  this  order,  and  it  is 
nowhere  stated  in  it  that  the  demised  lands  were  glebe,  yet  it  appears 
clearly,  that  it  was  not  the  intention  of  the  framers  of  it  to  disappropriate 
from  the  corps  of  the  treasurership,  the  £80  per  annum  which  is  stated 
to  have  belonged  to  it.  It  so  happens  that  this  £80  per  annum  arises 
out  of  the  glebe  lands,  including  the  subject  of  controversy  in  this 
action.  As  far  as  the  intention  is  to  be  deduced  from  mere  inference,  it 
is  manifest,  I  say,  that  the  Lord  Lieutenant  and  the  Council  did  not 
intend  to  deprive  the  treasurership  of  this  annual  income  of  £80 ;  con- 
fining, therefore,  our  attention  to  this  instrument,  we  must  necessarily 
hold  that  there  was  not  any  intention  of  disappropriating  this  £80  per 
annum  ;  and  if  we  look  beyond  the  instrument,  we  shall  find  the  fict 
found  in  the  special  verdict,  that  this  £80  per  annum  arose  out  of  the 
glebe  lands ;  which  glebe  lands,  therefore,  were  intended  to  remain  as  an 
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emoluroeot  attached  to  the  office  of  treasurershtp.  It  occured  to  me, 
that  the  Lord  Lieutenant  and  Council  were  not  aware  of  the  fact  that 
this  income  arose  from  glebe  lands>  but  was  a  part  of  the  income  of  the 
treasurership  that  might  have  arisen  from  some  other  source,  and  that 
they,  therefore,  did  not  intend  to  touch  it ;  and  if  such  were  the  fact,  are 
we  to  set  up  an  inference  to  defeat  their  intention,  though  it  be  a  legal 
inference,  I  admit,  from  the  use  of  the  word  "  rectory  ?**  It  is  manifest, 
on  the  face  of  the  instrument,  that  it  was  not  meant  to  take  in  something 
else  beyond  the  tithe  rent-charge :  and  are  we  to  defeat  that  intention 
by  giving  a  meaning  to  a  word,  which  it  may  bear  in  point  of  law, 
bat  which  it  cannot  bear  if  the  intention  of  the  parties  is  to  be  carried 
out?  I  think  not ;  and  for  these  reasons,  and  agreeing,  as  I  do,  with  my 
learned  Brethren  as  to  the  construction  of  the  Acts  of  Parliament,  I  am 
of  opinion  that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 


M.  T.  1844. 
Exch.  Ckam. 

WILSON 
LOVELAND. 


Perrin,  J. 

I  am  also  of  opinion,  that  the  judgment  of  the  Court  of  Exchequer 
should  be  affirmed.  I  do  not  think  that  the  act  of  the  Lord  Lieutenant 
and  Council  is  to  be  construed  as  if  it  were  a  deed  inter  partes  ;  and 
therefore,  it  is  quite  clear  to  me  that  they  have  not,  by  their  order,  dis- 
appropriated the  glebe  lands  of  Emly  Grenan  ;  nor  was  it  their  intention  to 
do  so.  I  am  also  of  opinion,  that  they  had  full  authority  under  the  statute 
to  disappropriate  a  portion  of  a  rectory,  and  transfer  it  to  the  Ecclesias- 
tical Commissioners  ;  and  as  for  the  term  "  rectory''  carrying  the  glebe 
in  it,  the  case  of  Mo$ely  v.  Motteux  shows  that  the  original  and  strict 
legal  meaning  of  a  term  is  not  necessarily  to  be  ascribed  to  it  in  an 
instrument,  but  may  be  restricted  by  recitals,  such  as,  in  this  case,  show, 
that  it  was  not  in  the  contemplation  of  the  Lord  Lieutenant  and  Council 
to  pass  this  annual  income  of  £80.  68.  1^.  arising  from  the  demised 
Unds,  or  any  part  of  it,  to  the  Ecclesiastical  Commissioners.  I  am, 
therefore,  of  opinion,  that  the  judgment  of  the  Court  of  Exchequer 
should  be  affirmed. 

CSAMPTON,  J. 

This  is  in  form  an  ejectment  for  non-payment  of  rent ;  but  it  is  vir- 
tually an  ejectment  to  try  the  title  of  the  lessor  of  the  plaintiff  to  the 
lands  in  the  declaration  mentioned.  Those  lands  are  the  glebe  lands  of 
the  parish  of  Emly  Grenan,  and  are  so  described  in  the  declaration.  The 
lessor  of  the  plaintiff,  the  Rev.  Mr.  Forster,  is  the  treasurer  of  the  Ca- 
thedral Church  of  St.  Mary's,  Limerick ;  and  in  tJuU  character  he  claims 
the  glebe,  as  being  part  of  the  corps  of  his  dignity.  The  defendant  is  a 
lessee  of  the  premises  under  a  lease  of  the  year  1 835,  made  to  him  by 
the  late  Rev.  Mr.  Quinn,  a  predecessor  of  the  plaintiff  in  this  treasure- 
ship.   The  defendant  admits  his  liability  to  pay  the  rent  reserved  by  the 
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lease  of  1835,  but  he  contends  that  the  title  to  that  rent,  and  to  the 
glebe  out  of  which  it  issues,  has  been  divested  from  the  treasurer  of  the 
Cathedral  of  Limerick,  and  become,  under  an  order  of  the  Lord  Lieu- 
tenant and  Privy  Council,  vested  in  the  Ecclesiastical  Commissioners; 
and  the  question  we  have  to  decide  is,  whether  upon  the  facts  stated  in 
the  special  verdict,  the  title  to  this  glebe  of  Emly  Grenan  be  now  in  the 
lessor  of  the  plaintiff,  or  in  the  Ecclesiastical  Commissioners. 

It  appears  by  the  special  verdict,  that  before  the  year  1841,  the  rectory 
or  parish  of  Emly  Grenan  was  part  of  the  corps  of  the  treasurersbip  of 
the  Cathedral  Church  of  Limerick,  or,  in  other  words,  the  rectory  of 
Emly  Grenan  had  been  appropriated  to  the^  treasurersbip.  The  result 
of  which  is,  that  the  treasurer  was,  in  right  of  his  dignity,  the  rector  of 
the  parish  of  Emly  Grenan,  and  thereby  entitled  to  the  tithes  and  glebe 
belonging  thereto;  and  bad  the  cure  of  souls  therein.  In  1841,  the 
treasurersbip  being  then  vacant,  the  Lord  Lieutenant  and  Privy  Council 
exercised  the  jurisdiction  given  to  them  by  the  Church  Temporalities 
Acts,  and  made  the  order  of  the  26th  of  February  1841,  upon  which 
the  defendant  below  relies  as  vesting  the  glebe  in  question  in  the  Eccle- 
siastical Commissioners.  The  true  meaning  and  effect  of  this  Order  in 
Council  is  the  great  question  in  the  case.  The  defendant  below  con« 
tends,  that  under  that  order,  the  glebe,  as  part  and  parcel  of  the  rectory 
of  Emly  Grenan,  was,  with  the  rectory,  divested  out  of  the  dignity,  and 
vested  in  the  Ecclesiastical  Commissioners.  The  lessor  of  the  plaiotiff, 
on  the  other  hand,  contends  that  the  rectory  was  divided  into  portions ; 
and  although  the  tithe  or  composition  rent  was  disappropriated  and 
divested  out  of  the  treasurersbip,  and  vested  in  the  Commissioners,  yet 
that  the  glebe  was  not  disappropriated,  but  remained  with  the  dignity,  and 
did  not  pass  to  the  Commissioners.  It  must  be  admitted  (as  I  believe 
it  has  been)  upon  the  argument,  whatever  be  the  effect  of  this  Order  in 
Council  as  to  the  glebe  in  question,  that  the  rectory  of  Emly  Grenan 
was  thereby  disappropriated  from  the  treasurersbip,  and  vested  in  the 
Ecclesiastical  Commissioners.  The  result  of  which  is,  that  the  present 
dignitary  is  not,  and  never  was,  the  rector  of  the  parish  of  Emly  Grenan, 
but  that  the  Ecclesiastical  Commissioners  are  now  the  impropriate 
rector  of  that  parish.  The  claim,  therefore,  of  the  Rev.  plaintiff  io 
this  case,  is  not  that  of  the  rector  of  a  parish  seeking  to  recover  the 
glebe  of  his  parish  ;  but  it  is  the  claim  of  a  person  seeking  to  make  title 
to  a  glebe  against  the  rector  of  the  parish,  to  which  parish  the  glebe  of 
right  belonged.  This  consideration  will  aid  us  (I  think)  in  no  small 
degree,  in  ascertaining  in  which  of  the  litigant  parties  the  glebe  in  ques- 
tion is  now  vested.  If  then  we  ask,  who  is  now  rector  of  the  parish 
of  Emly  Grenan, — the  answer  admittedly  is,  not  the  treasurer,  but 
the  E^sclesiastical  Commissioners.  Now,  of  common  right,  and  by 
the    common    law,    the    glebe   of   a  parish    belongs    to   the  rector; 
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ftnd  nothing  short  of  a  statutable  enactment  can  sever  it  from  the  rectory : 
let  us  see  whether  such  severance  has  been  made  in  the  present  case. 

It  is  conceded,  on  all  hands,  that  the  words  of  the  operative  part  of 
the  Order  in  Council  are  in  themselves  sufficient  to  pass  the  glebe  ;  and 
that  primarily,  and  unless  something  appear  on  the  face  of  the  instrument 
to  control  their  operation,  that  the  glebe  must  go  with  the  rectory,  of 
the  revenues  of  which  it  was  a  component  part.  It  is  also  clear,  that  all 
which  was  disappropriated  from  the  dignity  passed  to  the  Commissioners. 
On  the  plaintiflf's  part,  it  is  argued  that  the  word  rectory  is  not  used  in  the 
operative  part  of  the  instrument  in  its  ordinary  acceptance,  but  that  it 
means  theref  the  rectory  except  the  glebe ;  and  it  is  further  urged  that 
snch  is  the  plain  intention  of  the  instrument,  and  that  such  intention 
should  control  the  sense  of  the  operative  words  of  the  order. 

Now,  let  us  examine  the  order  itself — premising  that  such  an  order  is 
bat  the  execution  of  a  power  vested  in  the  Lord  Lieutenant  and  Privy 
Council,  by  the  statutes  before  referred  to,  and  that  if  the  statutable 
power  be  legally  executed,  a  Court  of  Justice  cannot  change  or  modify 
its  terms  upon  any  principle  of  expediency  or  convenience.  The  order 
of  the  25th  of  February  1841,  first  recites  the  statutes  under  which  the 
Lord  Lieutenant  and  Privy  Council  of  Ireland  are  empowered  to  act. 
Secondly,  it  recites  the  vacancy  of  the  dignity.  Thirdly,  it  recites  that 
the  corps  of  the  treasurership  in  question  consists  of  the  rectory  of  St. 
Patrick's,  having  with  it  a  perpetual  curacy  called  St.  Patrick's,  and  the 
rectory  of  Cahervalla  and  Emly  Grenan,  with  cure  of  souls  ;  the  said 
several  parishes  or  rectories  constituting  the  union  of  St.  Patrick. 
Fourthly,  it  then  recites  that  the  revenues  of  said  parishes  or  rectories 
respectively  consist  of  the  tithe  rent-charges  therein  stated  ;  and  it  adds, 
that  there  is  a  further  income  belonging  to  the  said  treasurership,  arising 
from  demised  lands,  amounting  to  the  yearly  sum  of  £80.  6s.  l^d. 

Now,  we  know  from  the  special  verdict,  that  this  £80.  68.  1^.  is  com* 
posed  of  £55.  7s.  8^.,  the  rent  reserved  upon  the  glebe  lands  of  Emly 
Grenan,  by  the  lease  of  1835  ;  £25,  the  rent  reserved  by  another  lease  of 
the  glebe  lands  of  St.  Patrick's,  and  a  rent  also  of  £2  Iri^h,  issuing  from 
the  treasurer's  garden,  making  £80.  6s.  1  j^d.,  British.  After  these  recitals, 
the  order  then  proceeds  to  **  order  and  direct  that  the  said  parish  or  rectory 
'*  of  St.  Patrick's,  together  with  the  rectorial  tithes  thereunto  belong- 
*'ing,  be,  and  the  same  are  thereby  disappropriated,  disunited,  and 
^  divested  from  and*  out  of  the  treasurership,  and  united  to  the  said  per- 
**petual  curacy  of  St.  Patrick's;"  and  then  the  order  proceeds  to  direct 
that  the  said  parishes  or  rectories  of  Cahervalla  and  Emly  Grenan,  and 
the  rectorial  tithes  thereunto  belonging,  be,  and  the  same  are  thereby 
disappropriated,  disunited,  and  divested  from  and  out  of  the  said  treasurer- 
chip,  and  transferred  to  the  Ecclesiastical  Commissioners. 

Now,  first,  it  is  to  be  observed,  that  these  recitals  pointedly  distinguish 
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between  the  rectory  or  parish,  and  the  revenues  thereof.  The  word 
"rectory,"  throughout  the  recitals,  is  plainly  used  in  its  ordinary  and 
proper  acceptation,  and  as  applied  to  the  rectory  of  Cahervalla,  even  in  the 
'granting  part,  it  can  have  no  other  meaning.  Can  we  then,  in  the  opera- 
tive part  of  the  instrument,  understand  it  to  be  used  in  a  dififerent  sense, 
and  to  mean,  as  the  petitioner  must  contend  it  does,  the  rectory,  except 
the  glebe?  How  can  the  divesting  of  the  rectory  of  St.  Patrick, 
together  with  the  rectorial  tithes,  be  understood  to  mean  the  divesting  of 
the  rectory,  except  the  glebe  f  yet  this  is  what  is  .contended  for.  It  is 
the  rectory  which  is  disappropriated — it  is  the  rectory  which  is  vested  in 
the  vicar :  but  it  is  said,  why  are  the  words  "  together  with  the  rectorial 
tithes"  added  ?  To  which,  by  way  of  answer,  I  would  ask,  where  b  the 
conveyance  without  many  redundant  words  ?  These  words,  "  together 
with  the  rectorial  tithes,"  are  certainly  redundant.  They  add  nothing  to 
the  effect  of  the  order.  But  the  argument  for  the  lessor  of  the  plaintiff 
is,  that  the  addition  of  the  tithes  amounts  to  a  subtraction  of  the  glebe: 
a  construction  quite  too  strong  for  me  to  adopt.  If  the  Privy  Council 
intended  to  reserve  the  glebe  to  the  dignity,  surely  they  might  have  so 
recited.  If  they  intended  only  to  disappropriate  the  tithes,  they  might 
have  so  said.  If  they  intended  to  disappropriate  the  rectory,  and  yet 
endow  the  treasurership  with  the  glebe,  such  an  intention  might  have 
beeu  expressed.  But  no ;  neither  is  the  glebe  excepted,  nor  is  there  any 
recital  or  indication  of  any  intention  to  except  the  glebe,  or  to  benefit 
the  treasurer.  The  rectory,  qua  rectory,  is  disappropriated ;  and  there  is 
not  a  word  of  reservation  for  the  treasurer. 

But  it  is  argued,  that  it  was  not  the  intention  of  the  Council  to  take 
away  the  glebe  from  the  treasurer ;  they  left  his  oflSce  existing ;  and  we 
should  rather  presume  they  did  not  mean  to  leave  it  without  a  provision. 
It  may  be  true  that  they  did  not  intend  to  take  away  the  demised  rents, 
but  it  is  clear  that  they  intended  to  pass  the  entire  rectories.  And  first, 
I  may  observe,  that  they  could  not  take  away  or  suspend  the  office  of 
treasurer  ;  they  did  deprive  him  of  the  rectories,  and  of  the  cure  of  sools 
within  the  parish  of  Emly  Grenan  ;  but  they  could  not  suspend  a  dignity 
to  which  was  appropriated  a  parish,  in  which  the  dignitary  bad  cure  of  sools. 
But  I  observe,  secondly,  no  intention  is  expressed  to  separate  the  glebes 
from  the  rectories ;  and  this  is  admitted.  It  is,  however,  argued  that  such 
intention  is  to  be  collected  or  implied  from  the  words  of  the  order.  It  is 
relied  upon,  first,  that  the  rents  of  the  glebe  lands  are  not  in  the  order 
recited  as  part  of  the  revenues  of  the  rectories,  but  as  a  further  income 
belonging  to  the  treasurership :  secondly,  that  this  further  iocome  is 
not  in  terms  disappropriated,  nor  any  intention  shown  to  disappropriate 
it.  It  certainly  would  appear  upon  the  £ace  of  the  order,  that  "  the  far- 
ther income  "  was  not  considered  to  be  any  part  of  the  revenues  of  the 
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rectories,  but  was  supposed  to  be  a  distinct  portion  of  (he  corps  of  the  M.  T.  1 844. 
dignity ;  in  fact,  it  would  seam  that  the  Council  was  not  aware  that  the  ^<^^  Cham. 
lands  out  of  which  the  further  income  issued,  were  the  glebe  lands  of 
the  rectories.  But,  suppose  this  to  be  ambiguous,  the  Council  (I  should 
tty)  either  did  know,  or  did  not  know,  that  the  demised  lands  were 
(eicept  the  treasurer's  garden)  glebe  lands  belonging  to  the  rectories  to 
be  disappropriated.  If  they  did  know  this  fact,  they  must  have  known, 
that  in  disappropriating  the  rectories,  the  glebes  belonging  to  the  recto- 
ries passed  with  them.  And  if  they  did  not  know  (as  it  would  appear  by 
the  order  they  did  not),  that  the  demised  lands  were  glebe  lands,  but- 
supposed  them  to  be  no  part  of  the  rectories,  but  other  and  distinct  parts 
of  the  corps  of  the  treasurership, — then  it  is  clear  that  in  the  order  they 
used  the  word  ^  rectory  ^  in  its  full  and  proper  acceptation,  intending  the 
rectory,  with  all  its  incidents,  to  pass,  and  leaving  those  parts  of  the  corps 
of  the  dignity  (over  which  they  supposed  they  had  no  power)  untouched. 
Bat  if  they  supposed  the  *<  demised  lands  '*  not  to  be  glebe  lands,  and 
purposely  did  not  name  them  in  the  disappropriating  clause  of  the  order, 
can  any  one  assume  to  say,  that  had  they  known  them  to  be  the  glebe 
lands  of  the  rectories,  they  would,  in  preference  to  giving  the  glebe  to 
the  new  rectors,  have  separated  them  from  the  rectories,  and  given  them 
to  the  non-resident  dignitary,  having  no  cure  within  the  parishes,  and  thus 
take  them  from  the  resident  and  working  minister  ?  It  is,  I  think,  rather 
to  be  collected,  that  the  demised  lands  from  which  the  further  income 
arose  to  the  treasurer,  are  not  mentioned  in  the  divesting  clause,  because 
the  Council  did  not  suppose  them  to  be  the  glebes  of  the  rectories  to  be 
disappropriated,  and  therefore  they  thought  they  had  no  power  over 
them;  and  that  they  have  omitted  any  express  mention  of  them,  not 
because  they  would  not  disappropriate  them  from  the  dignity,  but  because 
they  thought  they  could  not  take  them  away  from  the  treasurership. 
The  distinction  is  clearly  drawn  in  the  order  between  the  rectories  and 
the  revenues  of  the  rectories.  The  intention  is  clearly  to  disappropriate 
the  rectories.  The  rectories  mayhap  contain  greater  revenues  than  the 
Council  supposed  they  did,  but  that  cannot  affect  the  operation  of  the 
instrument,  if  the  instrument  has  passed,  and  intended  to  pass  the  recto- 
ries. I  should,  therefore,  say  that  there  is  no  intention  shown  on  the 
face  of  this  order,  to  disunite  the  glebes  from  the  rectories ;  but,  on  the 
contrary,  that  the  intention  was  to  disappropriate  the  rectories  with  all 
their  members  and  incidents. 

This  interpretation  is  that  which  appears  to  me  to  be  the  only  one 
which  is  consistent  with  the  statutable  provisions  on  the  subject ;  for  I  do 
not  think  that  it  is  in  the  power  of  the  Ecclesiastical  Commissioners  to 
disappropriate  from  a  dignity,  a  part  or  portion  of  an  appropriated  rectory. 
Before,  and  at  the  time  of  the  passing  of  the  earliest  of  these  statutes, 
many  dignitaries  had  rectories  appropriated  to  their  dignities — some  with, 
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WILSON       parishes ;  or  a  glebe,  or  part  of  a  glebe,  in  a  parish  not  appropriated,  as 
f  •  the  corps  or  part  of  the  corps  of  their  dignity.     All  these  were  appropri- 

LOVBLAND.  jti^ng^  gn(j  the  portions  of  tithes,  or  parts  of  glebes,  were  in  themselves 
entireties  as  appropriated  to  the  dignities.  Upon  this  state  of  things,  the 
Act  of  the  3  &  4  fT.  4,  c.  37,  s.  124,  was  meant  to  operate ;  and  thb 
appears  also  from  the  preamble  to  that  124th  section. — [Here  his 
Lordship  read  the  preamble.] — This  clause  enabled  the  Lord  Lieu- 
tenant and  Council,  in  certain  cases,  to  disappropriate  and  disunite 
such  beneBces  or  revenues  as  had  been  thereto  appropriated  from 
the  dignity,  and  therewith  to  endow  a  perpetual  curate  or  vicar  within 
the  parish.  The  enactment  was  con6ned  to  cases  in  which  there 
was  a  vicar  or  perpetual  curate  within  the  parish  :  and  to  me  it  appears, 
that  upon  the  true  construction  of  this  enactment,  the  Privy  Council 
had  not  given  to  them  the  power  to  split  a  rectory  into  portions, 
and  leave  part  with  the  dignitary,  and  give  a  part  to  the  vicar.  The 
recital  of  the  124th  section  gives  us  the  key  to  open  the  interpretation  of 
the  clause  itself.— ^ The  things  which  are  appropriated,  **  the  same  "  are  to 
be  disappropriated.  In  the  enacting  clause,  the  words  "  part  or  parti 
thereof*  plainly  refer  to  the  last  antecedent  ** glebes,"  as  ** portions" 
refers  expressly  to  tithes ;  but  it  does  violence  to  the  sense,  as  well  as  to 
the  grammar,  to  refer  either  "  portions"  or  **  parts"  to  the  word  rectories. 
I  do  not  mean  to  say  that  where  more  rectories  than  one  belong  to  a  dig- 
nity, the  clause  may  not  allow  the  taking  of  some,  and  leaving  of  other 
rectories ;  but  I  think  the  statute  does  not  allow  the  splitting  of  a 
rectory,  or  of  any  thing  which,  having  been  appropriated,  may  become 
the  subject  of  disappropriation. 

The  second  Act  is  the  4  &  5  W.  4,  c.  90,  amending  the  former  Act : 
and  the  7th  section  of  this  Act  is  relied  upon  as  a  clear  declaration  of 
the  power  to  split  a  rectory  ;  but  to  me  it  appears  not  to  go  one  jot 
beyond  the  former  statute.  The  5th  section  recites  that  the  former 
enactment  was  limited  to  cases  in  which  there  are  vicars  or  perpetual 
curates  discharging  the  duties,  &c. ;  and  it  extends  the  enactment  to  cases 
in  which  there  shall  not  be  any  vicar  or  curate  <<  in  any  parish  which,  or 
<<  the  tithes,  or  any  portions  of  the  tithes  or  glebes  whereof,  are  appropri- 
"  ated.**  And  it  gives  to  the  Privy  Council  the  power  to  disappropriate 
(in  the  proper  cases)  **  any  such  parish,  and  all  tithes,  portions  of  tithes, 
or  glebes  thereunto  belonging,"  and  annex  such  parish,  tithes,  &c.,  to  a 
neighbouring  rectory,  or  erect  it  into  a  distinct  benefice.  The  7th 
section  of  this  statute  (4  &  5  FF.  4  c.  90)  is  that  chiefly  relied  on  by  the 
plaidtiflTs  Counsel ;  but  it  is  quite  consistent  with  the  enactments  previ- 
ously made,  and  does  not  authorise  the  splitting  of  a  rectory.  It  enacts, 
that  when  the  Lord  Lieutenant  and  Council,  under  the  former  Act,  or 
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this  Act  (i.  tf.  the  5lh  section  of  this  Act),  shall  think  fit  to  disappro-  M.  T.  1844. 
priate  any  rectory,  vicarage,  tithes,  or  portions  of  tithes,  and  glebes,  or  ^*^^-  Cham, 
part  or  parts  thereof,  from  and  out  of  any  dignity,  &c.,  they  may  unite  to 
any  neighbouring  rectory  "  such  rectory,  vicarage,  tithes,  or  glebes,  or 
any  part,  or  parts,  or  portions  thereof  respectively"  which  shall  have  been 
disappropriated,  &c.  Now,  the  first  enumeration  is  plainly  an  enumera- 
tion of  the  various  subjects  of  previous  appropriation  to  a  dignity  ;  "  any 
rectory,  vicarage,  tithes,  S^c,"  referring  to  this,  that  either  the  whole 
rectory  or  vicarage,  or  the  tithes  of  a  parish,  or  a  portion  of  tithes,  or  a 
part  or  parts  of  the  glebe  of  a  parish,  or  of  different  parishes,  might  have 
been  appropriated  to  a  dignity  ;  and  in  any  such  case,  the  power  is  given 
to  disappropriate  what  had  been  so  appropriated,  whether  the  subject- 
matter  was  a  whole  rectory,  or  the  tithes  of  a  parish,  or  a  portion  of 
tithes,  or  a  glebe,  or  a  part  or  parts  of  a  glebe  ;  and  the  latter  part  of  the 
clause  carries  the  enactment  no  further.  The  thing  to  be  annexed  is  the 
same  that  was  disappropriated,  and  the  words  *'  or  any  part  or  parts,  or 
portions  thereof  respectively"  (so  much  relied  on)  seem  to  me  to  point 
expressly  to  the  portions  of  tithes,  or  parts  of  glebes  before  enumerated, 
as  what  had  been  of  old  appropriated  to  the  dignity,  and  what  was  now  to 
be  disappropriated  and  united  to  the  neighbouring  benefice ;  and  the 
word  '<  respectively"  must  be  confined  to  the  tithes  and  glebes  where 
portions  and  parts  are  before  mentioned  (the  word  "portions"  being 
applicable  to  the  tithes,  and  the  word  "parts"  to  the  glebes),  and  not  to  a 
rectory,  to  which  the  word  portion  or  part  is  never  applied,  in  any  of  the 
enumerations  of  this  or  the  succeeding  statutes.  Tithes,  or  glebes,  are 
not  properly  portions  or  parts  of  a  rectory ;  they  form  the  revenues  of 
a  rectory.  If  a  rectory  were  portioned,  each  part  of  it  would  be  a 
rectory. 

I  may  here  notice  the  Ist  section  of  this  statute  (4  &  6  fF.  4,  c  90), 
which  gives  the  Lord  Lieutenant  and  Council,  in  certain  cases,  power  to 
suspend  the  appointment  of  ecclesiastical  dignitaries.  The  non-suspension 
of  the  Ireasurership  of  Limerick  has  in  this  case  been  used  as  an  argu- 
ment to  show,  that  the  Council  intended  to  keep  up  the  office,  and  there- 
fore thought  it  right  to  give  it  a  maintenance.  But  the  enactment  applies 
only  to  cases  in  which  the  dignitary  has  no  cure  of  souls  within  the 
appropriated  parish,  whereas  the  special  verdict  tells  us,  that  in  Emly 
Grenan  the  treasurer  had  the  cure  of  souls.  The  Council,  therefore, 
bad  no  power  to  suspend  this  dignitary ;  and  by  disappropriation  of  the 
rectory,  the  cure  of  souls  was  taken  from  the  treasurer :  the  Council  left 
him  the  office,  because  they  could  not  take  it  from  him :  and  it  is  not  the 
principle  of  this  Act  to  detach  parochial  revenue  from  parochial  duty,  or 
to  provide  for  sinecurists  at  the  expense  of  the  working  clergy. 

But  the  6  &  7  W,  4,  c.  99>  throws  further  light  upon  this  question. 
The  27th  section  of  that  statute  recapitulates  the  enactments  of  the  two 
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former  statutes,  and  gives  thus  an  exposition  of  their  substantial  effect — 
[Here  his  Lordship  read  the  section.] — And  the  28th  section,  which  is 
the  enactment  under  which  the  Ecclesiastical  Commissioners  are  entitled 
to  take,  is  express  to  the  same  purpose ;  '<  portion"  is  here  only  applicable 
to  tithes,  and  "  part  or  parts"  only  to  lands.  The  3  &  4  Fie.  c.  101, 
is  all  to  the  same  effect.  The  5th  section  recites  in  terms,  and  repeals, 
the  5th  section  of  the  4  &  5  W,  4,  c.  90 ;  the  6th  section  empowers  the 
Lord  Lieutenant,  in  lieu  of  uniting  to  a  neighbouring  rectory,  any 
parish,  tithes,  or  portion  of  tithes  or  glebe  so  disunited,  either  to  create 
the  same  into  a  separate  pariah,  or  to  transfer  them  to  the  Ecclesiastical 
Commissioners.  To  the  7th  section,  the  same  observations  apply.  And 
if  I  have  truly  construed  these  statutes,  the  argument  in  favour  of  the 
defendant's  title  is  powerfully  reinforced,  for  we  cannot  presume  that  it 
was  the  intention  of  the  Lord  Lieutenant  and  Council  to  do  that  which 
the  statutes  giving  them  their  powers  did  not  enable  them  to  do.  We 
cannot  presume,  therefore,  that  they  intended  to  sever  the  glebe  in  thb 
instance  from  the  rectory. 

The  case  of  Moseletf  v.  MotteuXf  cited  by  my  Lord  Chief  fiaron  during 
the  argument,  so  far  from  being  an  authority  in  support  of  the  plaintiff's 
argument,  seems  to  me,  so  far  as  it  is  applicable  at  all,  to  cut  the  other  way. 
I  dwell  not  here  on  the  distinction  between  the  case  of  a  manor  to  which 
an  advowson  may  or  may  not  be  appendant,  and  from  which  it  is  always 
severable  (when  appendant)  at  the  will  of  the  owner,  and  the  case  of  a 
rectory  with  glebe  attached  to  it,  and  from  which  the  glebe  can  be  severed 
only  by  Act  of  Parliament.  But  in  Moieley  v*  MatteuXf  although  the 
advowson  was  appendant  to  the  manor,  yet  the  word  '*  manor^*'  as  used  in 
the  recovery  deed,  was  held  to  pass  the  manor  without  the  advowson  appen- 
dant. Why  ?  Because  the  clear  and  plainly  expressed  meaning  of  the 
parties  to  the  deed  was,  that  they  used  the  word  "  manor"  in  that  restricted 
sense,  being  under  the  mistaken  opinion  that  the  advowson  was  an 
advowson  in  gross,  and  not  appendant  to  the  manor ;  and  so  here,  if  it 
clearly  appeared  on  the  face  of  the  order,  that  the  Council  used  the 
word  rectory  to  mean,  rectory  except  the  glebe,  there  might  be  a  foun- 
dation for  the  plaintiff's  argument.  But  in  this  case,  the  intention  is  the 
other  way.  It  may  be  collected  from  the  order,  that  the  Council  intended 
to  disappropriate  the  entire  rectories  (they  do  so  in  terms),  and  that 
they  intended  to  leave  the  £80.  Os.  6^d.  rents  to  the  treasurer,  supposing 
them  not  to  belong  to  the  rectories,  and  that  they  could  not  take  them 
away.  But  whatever  was  their  intention  about  the  '<  further  income,"  it 
is  manifest  that  the  Council  used,  and  meant  to  use,  the  word  **  rectory* 
in  its'  full  and  ordinary  acceptation.  As  before  intimated,  they  were  pro- 
bably mistaken  in  supposing  the  glebe  to  be  no  part  of  the  reveooet  of 
the  parish ;  but  that  mistake  cannot  warrant  us  in  restricting  the  word 
**  rectory,"  and  using  it  in  a  sense  inconsistent  with  its  ordinary  signifi* 
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catioDf  Mid  4il80  with  the  use  made  of  it  by  the  Council.     And  on  this    M.  T.  1844. 
subject,  the   case  of  Mo9eUy  v.  Motteux  supplies  us  with  a  principle     Eweh.Ckam. 
directly  applicable, — which  is  this,  that  the  intention  of  the  parties  ap*       wilson 
ftrent  on  the  face  of  the  instrument  is  to  have  effect,  even  though  that  v- 

intention  be  founded  on  a  mistake.  If,  therefore,  the  Council  have  made 
a  mistake,  and  supposing  the  demised  lands  to  be  no  part  of  the  revenues 
of  the  rectory,  intended  to  disappropriate  the  rectory,  that  intention,  even 
if  the  result  of  mistake,  must  be  effectuated. 

On  these  grounds,  I  am  of  opinion  that  this  judgment  should  be 
reversed,  and  judgment  given  for  the  defendant  below. 

TORRENS,  J. 

In  the  progress  of  the  discussion  which  this  case  has  already  undergone, 
I  came  to  the  conclusion,  that,  concurring  as  I  do  fully  with  the  opinions 
of  the  majority  of  my  learned  Brethren,  that  the  judgment  of  the  Court 
below  should  be  aflSrmed, — I  should  have  best  consulted  the  convenience 
of  the  Court,  and  the  interests  of  the  public,  by  simply  expressing  that 
concurrence.  But  I  now  feel,  that  after  the  full,  able,  and  elaborate 
judgment,  which  has  just  been  delivered  by  my  Brother  Crampton,  it 
would  be  unbecoming  in  me  to  pass  over  the  reasonings  on  which  he  has 
grounded  the  conclusion  at  which  he  has  arrived,  without  stating  some  of 
the  reasons,  shortly,  which  have  led  me  to  a  different  conclusion ;  remaining, 
as  I  do,  unconvinced  by  the  argument  of  my  learned  Brother. 

Two  questions  for  our  determination  arise  on  this  record.  The  firet  is, 
whether  the  Lord  Lieutenant  and  the  Privy  Council  had  jurisdiction,  or 
rather  the  authority,  to  make  the  order  which  they  have  made  in  this 
case  ?  and  the  second  questioa  is,  whether,  under  that  order,  the  glebe 
lands,  which  are  the  subject  of  this  action,  remained  with  the  treasurer  of 
the  diocese  of  Limerick,  or  passed  by  it  to  the  Ecclesiastical  Commis* 
sioners? 

With  respect  to  the  first  of  these  questions,  I  have  to  observe,  that  a 
reference  to  the  language  of  the  3  &  4  W.  4,  c.  37,  s.  124,  confirmed  by 
that  of  the  7th  section  of  the  4  &  5  W.  4,  c.  90,  has  led  me  to  the  con- 
dnsioD,  that  the  Lord  Lieutenant  and  the  Council  had  authority  to  nuike  an. 
order  disappropriatiug  part  of  the  rectory  from  the  treasurersbip,  and  vesting 
such  part  in  the  Ecclesiastical  Commissioners.  And  I  am  the  more  con- 
firmed in  this  opinion,  because  in  following  my  Brother  Crampton  through 
the  various  statutes  on  which  he  has  commented,  I  find,  on  referring  to 
the  last  of  them — viz.,  the  3  &  4  Vic.  c.  101,  s.  6,  that  the  same  pre- 
cise words  have  been  used  by  the  Legislature,  which  were  used  by  them 
in  the  first  of  these  sUtutes — viz.,  the  3  &  4  W.  4,  c.  37,  s.  124 ;  showing, 
in  my  mind,  that  whatever  diflSculty  may  have  been  raised  by  the  language 
of  the  intervening  statutes,  as  indicating  a  different  intention  on  the  part 
of  the  Legislature,  yet  that  they  had  come  back  to  their  original  inten- 
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tions,  by  making  use  of  the  same  expressions  in  the  last  enactment  on 
the  subject,  which  had  been  used  by  them  in  the  first.  I  have,  therefore, 
come  to  the  same  conclusion  on  this  point  as  the  majority  of  my 
Brethren,  viz.,  that  the  authority  to  make  a  partial  disappropriation  of  a 
rectory  is  vested  in  the  Lord  Lieutenant  and  the  Council. 

As  to  the  other  question  for  our  consideration,  into  which  we  are  to 
inquire,  are  we  bound  in  a  Court  of  Law  to  give  to  the  word  *<  rectory," 
as  used  in  this  order  in  Council,  its  strict,  stringent,  technical  meaning  ? 
And  with  respect  to  this,  I  am  of  opinion,  that  looking  at  the  Acts  of 
Parliament  under  which  the  framers  of  this  order  were  acting,  we  are  at 
liberty  to  construe  that  term  liberally,  without  giving  to  it,  what  I  admit 
to  be  its  legal  acceptation,  and  precise  legal  meaning.  I  confess  that  I 
entertained,  at  the  first,  great  and  serious  doubts  on  this  point ;  but  on 
full  consideration,  I  am  disposed  to  rest  my  judgment  on  this  ground, 
that  the  word  "  rectory,*'  taking  into  account  the  object  and  intention  of 
the  Council — apparent,  in  my  opinion,  on  the  order  itself, — was  not  used 
by  them  in  that  strict  legal  acceptation  which  is  the  true  and  definite  mean- 
ing of  the  term ;  but  must  be  construed,  and  controlled,  by  the  other  parts 
of  the  instrument ;  and  even  if  it  were  a  case  of  construction  of  a  deed 
inter  parteiy  I  should  hold  that  the  terms  of  the  order  are  sufficient  to 
separate  the  glebe  lands  from  the  rectory,  and  to  leave  them  in  the  hands 
of  the  person  who  filled  the  office  of  treasurer:  and  on  this  point, 
I  consider  the  case  of  Moaeley  v.  MoUeuXf  referred  to  by  my  Lord 
Chief  Baron,  as  strongly  supporting  this  view  of  the  case.  It  is  true, 
that  I  am  not  bound  to  go  that  length ;  nevertheless  that  is  my  opinion, 
which  I  am  aware  is  not  acquiesced  in  by  several  of  my  Brethren, 
with  whom,  on  the  other  parts  of  the  case,  I  have  the  good  fortune 
to  concur.  The  policy  of  the  statutes  were  manifestly,  as  the  preambles 
show,  to  provide  for  the  exigencies  of  the  church,  and  for  the  remunera- 
tion of  the  working  clergy,  according  to  the  duties  they  had  to  perform ; 
and  the  Order  in  Council  evidently  contemplates  three  distinct  parties 
as  the  objects  of  its  operation,  and  within  the  view  of  its  policy ;  first, 
the  dignitary,  with  duties  to  perform,  but  with  an  income  beyond  what  was 
necessary  for  the  performance  of  those  duties ;  secondly,  the  perpetual 
curate,  under-paid  for  the  duties  which  devolved  upon  him  to  perform  ; 
and  thirdly,  the  Ecclesiastical  Commissioners,  a  public  body,  established 
for  public  purposes,  which  required  funds  to  carry  on  its  various  duties, 
and  to  meet  a  large  expenditure.  Such  being  the  parties  in  the  contem- 
plation of  the  Lord  Lieutenant  and  Council,  when  making  this  order, 
the  first  provision  of  the  order  is,  that  the  parish  or  rectory  of  Saint 
Patrick's,  together  with  the  rectorial  tithes  thereunto  belonging,  should 
be  disappropriated  and  disunited  from  the  said  treasurership,  and  united 
to  the  said  perpetual  curacy  of  St.  Patrick's,  with  the  object  of  providing 
for  and  remunerating  the  under-paid  perpetual  curate,  who  had  to*  perform 
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the  several  duties  attached  to  the  cure  of  souls.  In  the  next  place,  they 
gife  to  the  Ecclesiastical  Commissioners  the  rectories  of  Cahervalla  and 
Emiy  Grenan,  with  the  rectorial  tithes  thereunto  belonging — (no 
unimportant  words  in  my  opinion.)  And  as  to  the  third  party — viz.,  the 
the  treasurer,  they  leave  with  him  that  income  which  they  state  to  have 
arisen  from  demised  lands,  making  it  no  part  of  what  may  be  called  the 
granting  part  of  the  order  in  question,  nor  using  any  words  divesting  him 
of  that  estate  which  it  is  confessed  he  had  in  those  lands  previous  to  the 
issuing  of  the  order ;  thus  carrying  out  the  policy  of  the  Acts,  by  pro- 
viding a  remuneration  for  the  performance  of  all  the  ecclesiastical  duties, 
whether  cathedral,  or  connected  with  the  cure  of  souls. 

It  is  said,  that  the  Council  knew  nothing  respecting  the  circumstance 
of  these  ^^  demised  lands'*  being  glebe  lands;  but,  as  it  appears  to  me, 
they  must  now  be  held  to  have  had  a  perfect  and  accurate  knowledge  of 
what  these  demised  lands  were  comprised,  from  what  appears  on  the 
face  of  the  order  they  have  made.  They  find  **  that  there  is  a  fur- 
**THER  INCOME  belonging  to  the  said  treasureriship,  arising  from 
"DEMISED  LANDS,  amounting  to  the  yearly  sum  of  £80.  6s.  l^d."  How 
came  the  Council  to  know  that  the  lands  from  whence  this  income  arose, 
were  demised  lands  ?  To  arrive  at  the  knowledge  of  that  fact,  they  must 
have  had  before  them  the  same  facts  as  those  which  appear  on  the  special 
verdict — viz.,  that  they  were  "  the  glebe  lands  of  EmIy  Grenan."  For 
if  they  were  demised,  how  did  they  find  out  that  they  were  demised, 
except  horn  the  same  facts  as  those  on  which  the  Jury  found  their  special 
verdict  ?  I  might  also  add,  that  it  is  not  to  be  presumed  that  the  Council 
did  not  fully  investigate  the  nature  and  title  of  that  property,  parts  of 
which  they  were  granting  to  others  for  the  first  time,  and  not  divesting 
another  party  of  that  which  before  he  had  legally  possessed. 

My  Brother  Crampton  has  observed,  in  corroboration  of  his  argument, 
that  the  Council  could  not  have  abolished  the  dignity,  by  reason  of  its 
having  been  an  office  "  with  a  cure  of  souls  "  connected  with  it.  That 
fact,  however,  as  it  strikes  me»  is  a  strong  argument  to  show  that  it  was 
the  intention  of  the  Council  to  leave  the  demised  lands  with  the  office, 
inasmuch  as  the  dignitary  having  duties  to  perform,  it  would  be  carrying 
oat  the  policy  of  the  statutes  more  faithfully  to  leave  him  some  remune- 
ration for  them. 

For  these  reasons,  I  am  of  opinion,  that  the  judgment  of  the  Court 
below  should  be  affirmed. 


M.T.  1844. 
Ejich,  Cham. 

WILSON 

V. 
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Pennefather,  B. 

It  appears  to  me,  that  the  single  question  for  our  decision  in  this  case, 
is  as  to  the  true  and  right  construction  of  the  Order  in  Council ;  the 
other  point  on  the  construction  of  the  Acts  of  Parliament  being,  in  my 
Blind,  merely  ancillary  to  the  right  determination  of  that  question.     It 
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is  proper,  however,  with  the  view  of  assisting  in  this  construction  of  the 
Order  in  Council,  that  some  consideration  should  be  given  to  the  bear- 
ing and  construction,  of  those  Acts  of  Parliament ;  but  as  they  have 
received  a  full  consideration  already,  and  as  my  opinion  is  mainly  founded 
on  the  construction  of  the  instrument  itself,  I  shall  at  once  proceed  to 
that  part  of  the  question. 

In  my  judgment,  this  instrument  is  not  to  be  construed  as  if  it  were  a 
deed  inter  partes  :  but  as  the  execution  of  a  trust  vested  by  the  Legis- 
lature in  the  Lord  Lieutenant  and  the  Privy  Council,  and  to  receive  a 
consideration  in  some  degree  similar  to  that  which  is  given  to  grants  from 
the  Crown ;  so  that  if  the  Lord  Lieutenant  and  Council  have  mistaken  their 
powers,  the  act  which  has  been  done  by  them  may,  perhaps,  be  a  nullity ; 
but  that  it  can  never  be  taken  to  have  divested  any  interest  which  they 
had  not  an  intention  of  divesting.  It  appears  that  the  treasurership  of 
Limerick  was  possessed  of  and  entitled  to  several  beneficial  interests  in 
rent-charges  and  rents ;  but  whether  the  treasurer  was  so  entitled  as 
rector  of  a  parish  or  parishes,  or  in  any  other  way,  does  not  appear  either 
from  the  Order  in  Council  or  from  the  special  verdict.  It  may  have 
been  as  rector^  or  it  may  not,  but  entitled  he  was ;  and  tlie  Order  in 
Council  expressly  recites  the  different  matters  of  which  the  corps  of  the 
treasurership  was  composed.  And  here  I  would  protest  against  the 
argument  founded  on  the  supposition  that  the  deliberate  Order  of  the 
Council  was  made  under  a  mistake.  There  was  no  ground  for  a  mistake ; 
and  I  am  not  at  liberty  to  say  that  they  were  mistaken.  But  to  return  ; 
the  order  expressly  recites  the  particulars  of  which  the  corps  of  the 
treasurership  was  composed,  viz  :  First,  the  rectory  of  St.  Patrick's,  rent- 
charge,  £256.  3s. ;  second,  the  rectory  of  Cahervalla,  rent-charge 
£157.  10s.;  and  third,  the  rectory  of  Emly  Grenan,  rent-charge 
£112.  10s.  These  are  the  matters  which  the  order  states  the  corps  of 
the  treasurership  to  be  composed  of.  And  here  the  order  explains  what 
was  considered  to  be  the  *'  rectory,"  and  of  what  it  was  composed.  The 
order  then,  after  this  statement,  further  says  in  these  words — «*  There  is 
**  a  further  income  belonging  to  the  said  treasurership  arising  from  de- 
*'  mised  lands  amounting  to  the  yearly  sum  of  £80.  6s.  l^d.,*'  that  is  to 
say,  there  is  an  income  from  demised  lands,  further,  that  is,  other,  different 
from  that  heretofore  called  the  "  rectory."  We  call  the  rectory  of  St. 
Patrick  and  the  rent-charge  £256.  3s. ;  the  rectory  of  Cahervalla  and 
the  rent-charge  £157.  10s.;  and  the  rectory  of  Emly  Grenan  and  the 
rent-charge  £112.  10s.;  and  besides  these  rectories^  the  treasurership  is 
entitled  to  an  annual  rent  of  £80.  6s.  1^.  arising  out  of  demised  lands. 
How  do  they  know  that  this  rent  was  out  of  demised  lands  ?  By  the 
information  which  they  received,  and  that  information  it  must  be  pre- 
sumed was  correct.  If  so,  they  must  have  known  that  the  rents  were 
received  out  of  glebe  lands,  and  which  they  must  have  con^dered  as 
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distinct  from  that  which  they  treat  as  the  rectory.  They  had  been  de- 
mised, aod  constitute  an  income  separate  and  independent  from  the 
rectory ;  and,  therefore,  it  would  appear  to  me,  on  the  face  of  this 
document,  that  the  Council  did  not  consider  that  the  glebe  lands  were 
included  in  what  they  treat  as  the  rectory. 

They  then  proceed  to  grant  what  they  have  thus  defined  to  be  the 
rectory  of  St.  Patrick's,  and  the  rectorial  tithes  thereto  belonging,  to  one 
person ;  and  the  rectories  of  Cahervalla  and  Emly  Grenan,  with  their 
rectorial  tithes,  to  the  Elcclesiastical  Commissioners ;  and  the  Ecclesias- 
tical Commbsioners  must  take  that  alone  which  it  was  intended  by  the 
Lord  Lieutenant  and  the  Council  they  should  take  under  the  term 
''rectory/'  They  will  take  every  thing  not  expressly  excepted.  But  where 
it  is  enumerated  that  the  rectory  was  composed  of  tithes  or  rent-charge, 
and  that  there  was  additional  income  from  demised  lands,  there  is,  in  my 
mind,  a  clear  exception  of  the  latter,  and  the  rents  shall  not  pass.  I  will 
go  the  length  of  saying,  that  if  there  is  not  a  clear  intention  on  the  face 
of  the  order  to  except  these  rents  out  of  the  rectory,  that  the  word 
"rectory"  ought  to  have  its  natural  meaning  and  include  the  glebe 
lands. 

It  has  been  said,  that  a  grant  of  a  rectory  with  an  express  exception 
of  the  glebe,  is  void  as  to  the  exception  ;  perhaps  this  may  be  so  as  to 
a  deed  between  subject  and  subject ;  we  are  not,  however,  called  on  to 
determine  this,  for  the  order  with  which  we  are  dealing  is  not,  as  it 
strikes  me,  to  be  construed  as  such  a  deed,  but  rather  as  if  it  were  a 
grant  from  the  Crown,  which  cannot  be  held  to  extend  to  any  thing  not 
clearly  meant  to  pass  by  it.  If  the  Lord  Lieutenant  and  Council  have 
been  under  a  mistake,  it  is  not  for  me  to  say  what  is  the  consequence 
thereof;  but  this  I  will  say,  that  these  rents  and  lands  cannot  pass  to  the 
Ecclesiastical  Commissioners  contrary  to  that  which  was  intended  by  the 
order.  If  we  look  at  the  instrument  itself,  without  reference  to  the 
special  verdict,  there  can  be  no  question  on  the  subject.  It  could  not, 
for  a  moment,  be  contended  that  it  was  not  the  intention  of  the  Council 
to  leave  these  rents  with  the  treasurer ;  and  then  the  special  verdict,  on 
which  alone  any  question  arises,  informs  us  that  they  arise  from  glebe 
lands.  That  fact  must  have  been  before  the  Council,  and  therefore,  it 
must  be  taken,  as  I  apprehend,  that  they  intended  to  leave  these  rents, 
and  the  property  out  of  which  they  issued,  with  the  treasurer. 

My  Brother  Crampton  has  observed,  that  the  Lord  Lieutenant  and 
Council  had  no  jurisdiction  to  abolish  this  office,  because  it  was  a 
dignity  with  a  cure  of  souls ;  d  fortiori,  therefore,  I  would  say,  that 
it  was  incumbent  on  them  to  have  left  a  provision  for  the  person  holding 
the  office ;  for  having  duties  to  perform,  he  ought  not  surely  to  have 
been  left  inops  pecunia. 

It  certainly  is  of  importance  to  consider,  whether  under  the  provisions 
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Exch.Cham,    ng^t  and  Council  had  a  right  to  separate  from  the  rectory  a  portion  of  it ) 
WILSON       as  we  ought  to  be  slow  to  say  that  they  made  any  order  not  warranted  by 
V*  the  trust  they  were  about  to  execute.     I  do  not  mean  to  go  through  the 

several  Acts,  as  they  have  been  fully  reviewed  and  commented  on  by  my 
Brethren  who  have  preceded  me ;  but  I  would  invite  attention  to  one 
clause  which  was  much  relied  on  by  my  Brother  Jackson,  and  was  after- 
wards commented  on  by  my  Brother  Crampton.  The  clause  to  which  I 
allude  is  the  7th  section  of  4  &  6  IF.  4,  c.  90.  It  is  in  these  words, 
'*  That  it  shall  and  may  be  lawful  for  such  Lord  Lieutenant,  or  other 
**  Chief  Governor,  or  Governors,  and  Council,  if  they  shall  so  think  fit,  to 
**  unite  and  annex  to  any  adjoining  or  neighbouring  rectory,  vicarage, 
«<  or  perpetual  curacy  as  aforesaid,  such  rectory,  vicarage,  tithes  or  glebes, 
"  or  any  part  or  parts,  or  portions  thereof  reipectively^  which  shall  have 
'*  been  so  disappropriated,  disunited,  or  divested,  as  aforesaid,  together 
**  with  the  actual  cure  of  souls  within  such  rectory  or  vicarage,  or  such 
"  part  or  parts  thereof  as  shall  be  so  united  or  annexed  respectively,  or 
'<  within  such  place  or  places  respectively,  whereof  the  tithes  or  glebes 
"  shall  be  so  united  and  annexed."  These  words  appear  to  me  plainly  to 
recognise  a  division  of  a  rectory  or  vicarage,  as  well  as  of  tithes  and 
glebes.  I  am,  therefore,  disposed  to  think,  although  I  do  not  feel 
positive  on  the  subject,  that  the  Council  were  by  statute  authorised  to 
appropriate  a  portion  of  a  rectory  ;  but  as  my  judgment  is  founded  merely 
on  the  construction  of  the  Order  in  Council,  that  it  cannot  be  construed 
to  take  away  from  the  treasurer  any  thing  that  was  not  expressly  intended, 
I  need  not  do  more  than  state  my  impression  as  to  the  true  construction 
of  the  Acts  of  Parliament. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

Burton,  J. 

I  do  not  think  it  necessary  for  me,  after  the  opinions  which  have  been 
delivered  by  the  diflferent  members  of  the  Court,  and  according  as  I  do  in 
every  particular  with  the  judgment  delivered  by  my  Brother  Jackson,  to 
take  up  the  time  of  the  Court  by  a  full  discussion  of  the  questions  which 
have  been  raised  for  our  consideration.  I  shall,  therefore,  state  very 
shortly  the  grounds  on  which  I  concur  in  the  judgment  of  the  majority 
of  the  Court. 

The  first  question  appears  to  me  to  be  as  to  the  true  intent  and  meaning 
of  the  order  made  by  the  Lord  Lieutenant  and  Council,  that  is  to  say,  what 
it  is  we  are  to  collect  from  that  order,  as  having  been  their  intention  with 
reference  to  the  matters  now  brought  before  us.  And  with  respect  to  this 
case)  I  have  only  to  state  that  my  mind  cannot  entertain  a  doubt  as  to  their 
having  intended  to  vest  the  rectorial  tithes  alone  in  the  Ecclesiastical 
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Commissioners,  and  to  leave  the  rents  arising  from  glebe  lands  with  the 
treasurer ;  and  I  would  further  add,  that  if  I  thought  that  such  was  not 
their  intention,  I  should  be  of  opinion,  that  their  intention  was  deBcient 
in  justice  and  in  reason.  Being  of  that  opinion,  I  might  be  disposed  to 
say  no  more  on  the  subject.  But  it  is  certainly  right  to  consider,  whether 
the  terms  in  which  this  order  has  been  expressed,  are  a  sufficient  declara- 
tion or  indication  of  the  intention  of  the  makers  of  it,  so  as  to  warrant 
OS  in  carrying  what  we  believe  to  have  been  the  true  intention  of 
the  order  into  effect,  that  is  to  say,  do  the  terms  necessarily  imply, 
or  at  least  leave  it  doubtful  upon  a  legal  construction  of  them,  whether  a 
different  meaning  may  not  be  ascribed  to  them  ?  In  my  mind  they  are 
sufficiently  explicit  to  warrant  the  construction  put  upon  them  by  the 
majority  of  the  Court ;  and  in  coming  to  this  conclusion,  it  is  not  neces* 
sary  for  me  to  say  what  might  be  the  construction  of  the  terms  used  in 
this  instrument,  if  used  in  a  grant  or  legal  conveyance  inter  partes  ;  or 
if  the  language  of  it  were  used  in  a  will,  or  in  a  power  conferred  on  a 
private  individual  by  a  deed.  My  impression,  however,  being  that  if  this 
instrument  had  been  the  execution  of  such  a  power,  I  should  be  disposed 
to  come  to  the  same  conclusion ;  but  I  have  no  manner  of  doubt  on  the 
subject,  when  I  take  into  consideration  the  nature  of  the  instrument  in 
question  ;  that  it  is  not  one  of  a  private  nature ;  not  the  execution  of  an 
authority  entrusted  to  an  individual  in  his  private  capacity  over  property ; 
bat  is  an  act  done  in  the  exercise  of  an  authority  vested  in  a  public  body, 
for  public  purposes,  and  whose  purpose  and  object  we  must  take  it  to  have 
been,  the  doing  what  was  right  and  proper  to  effectuate,  in  matters  so 
brought  within  what  may  be  called  their  jurisdiction.  Taking  this  view 
of  the  matter,  I  think  myself  not  only  authorised,  but  bound,  to  look  at, 
and  construe  the  terms  of  this  order  in  a  liberal  sense ;  and  if  I  6nd  the 
intention  of  the  framers  of  it  to  be  conformable  to  justice  and  propriety, 
in  effecting  a  public  benefit,  and  without  a  tendency  to  any  thing  unfair 
or  inequitable,  I  feel  no  difficulty  in  coming  to,  and  expressing  my 
opinion,  that  the  terms  used  are,  technically  speaking,  sufficient  to  carry 
the  intention,  of  which  I  entertain  no  doubt,  into  effect. 

All  that  remains  for  me  to  express  an  opinion  upon,  is  the  construction 
of  the  Acts  of  Parliament,  which  have  been  abundantly  discussed  on  both 
sides ;  and  with  respect  to  that,  I  own  that  I  have  felt  some  degree  of 
doubt.  Certainly  I  was  much  impressed  with  the  view  taken  by  my 
Brother  Crampton  of  the  purport  and  meaning  of  those  Acts  of  Parlia- 
ment, and  with  the  observations  made  by  him  on  the  subject,  both  in  this 
.Court,  and  in  consultation  among  ourselves ;  but  I  can  only  say,  that 
after  the  best  consideration  I  have  been  able  to  give  to  the  enactments 
referred  to,  I  am  of  opinion,  that,  taking  all  the  provisions  of  them 
together,  the  order  of  the  Lord  Lieutenant  and  Privy  Council  is  war« 
ranted  by  the  powers  vested  in  them  by  the  Legislature.     And  I  may 
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M.  T.  1844.   add)  that  I  was  led  to  this  conclusion,  in  some  measure,  by  the  eonside- 
Exch.Cham.     ration,  that,  in  my  judgment,  the  powers  rested  in  them  would  not  hafe 
WILSON       been  nearly  so  beneBcial  to  the  public  by  a  different  construction  of  the 
^'  statutes. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  of  the  Court 
below  should  be  affirmed. 

Brady,  C  B. 

In  this  case,  two  questions  have  been  raised  for  our  consideration  and 
decision.  The  first  of  these  questions  is  as  to  the  construction  of  the 
Acts  of  Parliament ;  as  to  whether  the  Lord  Lieutenant  and  Council  are 
thereby  empowered  to  take  a  part  of  the  revenues  of  a  rectory,  and  to 
transfer  such  part  to  the  Ecclesiastical  Commissioners,  leaving  the  residue 
with  the  dignitary  with  whose  property  they  are  dealing.  In  my  judgment, 
there  can  be  no  doubt  but  that  the  Lord  Lieutenant  and  Privy  Council  bad 
such  a  power  under  the  statutes  ;  at  all  events,  they  had  full  power  giren 
to  them  to  do  what  they  have  done  in  this  instance. 

Without  going  through  all  the  Acts  of  Parliament  on  the  subject,  I 
may  observe,  that  I  was  struck  with  the  language  of  the  7th  section  of  the 
4  &  6  FF.  4,  c.  99>  which,  in  my  mind,  relieves  this  case  from  much  of  the 
difficulty  that  has  been  suggested  ;  because  in  that  section  it  appears,  that 
the  Legislature,  in  dealing  with  them,  speaks  of  a  rectory  or  vicarage  as 
divisible.  It  provides,  that  in  case  the  Lord  Lieutenant  and  the  Couacil 
disappropriate  any  rectory,  vicarage,  &c.,  they  may,  if  they  so  think  fit, 
"  unite  and  annex  to  any  adjoining  or  neighbouring  rectory,  vicarage,  or 
'<  perpetual  curacy  as  aforesaid,  such  rectory,  vicarage,  tithes  or  glebes, 
<<  or  any  part  or  parts,  or  portions  thereof  respectively^  which  -shall  have 
*<  been  so  disappropriated  as  aforesaid."  On  these  words,  it  has  been 
argued,  that  if  the  entire  rectory,  or  vicarage,  were  disappropriated  under 
statutable  powers  conferred  on  the  Lord  Lieutenant  and  the  Council,  such 
entire  rectory  or  vicarage  might  be  united  or  annexed  to  an  adjoining 
rectory,  vicarage,  or  perpetual  curacy  ;  but  that  they  had  no  jurisdiction 
to  divest  a  part  of  the  same,  and  annex  it  to  such  neighbouring  rectory, 
vicarage,  or  perpetual  curacy.  But  the  Act  goes  on  to  say,  "  together 
<<  with  the  actual  cure  of  souls  within  such  rectory  or  vicarage,  or  swk 
**part  or  parts  thereof  as  shall  be  so  united  or  annexed  respectively"— 
parts  of  what  ?  Why,  parts  of  the  rectory  or  vicarage ;  obviously  implying 
a  power  of  division  by  the  Lord  Lieutenant  and  Council.  Again,  the 
same  power  is  implied  by  the  provisions  of  the  6  &  7  7F1  4,  c.  99^  s.  28, 
which  recites  the  difficulties  of  annexing  to  an  adjoining  rectory,  vicarage, 
or  curacy,  any  disappropriated  rectory,  vicarage,  tithes,  portions  of  tithes, 
or  lands,  or  part  or  parts  thereof,  by  reason  of  the  existence  of  leases  of 
such  tithes  or  lands  being  sometimes  included  in  one  and  the  same 
demise,  and  sometimes  situate  in,  or  arising  out  of,  several  parishes ;  and 
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enacts,  that  it  shall  he  lawful  <^  to  order  such  rectory,  vicarage,  tithes, 
"  portions  of  tithes,  or  lands,  or  part  or  parts  thereof,  to  be  transferred  to 
"  the  Ecclesiastical  Commissioners ;"  showing  the  intention  of  the  Legis- 
lature, that  the  Lord  Lieutenant  and  the  Council  should  have  the  power 
to  give  the  glebe  to  one,  and  the  tithes  to  another.  These  two  statutable 
provisions  conclude,  in  my  judgment,  that  a  power  of  division  was  vested 
in  the  Lord  Lieutenant  and  Council. 

As  to  the  other  question  for  our  consideration — it  appears  to  me,  that 
the  true  view  to  be  taken  of  the  act  of  the  Council  is,  that  it  is  an  act 
done  in  the  execution  of  a  power  vested  in  them.  If  it  were  to  be  con- 
sidered as  if  it  were  a  deed  inter  partes^  the  principle  *<  ut  res  magis 
valeai,*'  and  to  carry  out  the  intention  of  the  framers  of  it,  would,  in  my 
mind,  be  sufficient  to  induce  us  to  give  it  the  construction  I  put  upon  it ; 
but  I  do  not  regard  it  as  a  deed,  but  merely,  as  I  before  observed,  as  an 
act  done  in  the  exercise  of  a  power,  and  as  snch«  to  be  construed  on  the 
principle,  that  what  is  done  under  a  power  is  to  be  considered  as  if  it 
were  done  in  and  by  the  instrument  creating  the  power.  Reading  this 
act  of  Council,  therefore,  as  if  it  were  incorporated  in  the  Act  of  Parlia- 
ment itself,  I  may  look  at,  and  read  it,  according  to  the  intention  of  the 
Legislature,  and  in  a  liberal  and  enlarged  view  of  its  terms. 

I  may  add,  that  if  this  instrument  is  to  be  construed  as  if  it  were  a 
deed,  the  case  of  Mo$eley  v.  Motteux  affords  a  principle  on  which  the 
construction  for  which  I  am  contending  ought  to  be  given  to  it.  The 
parties  in  that  case  intended  to  pass  a  manor,  and  used  words  sufficient  to 
include  all  belonging  to  it,  yet  because  an  intention,  through  a  mistaken 
notion  of  their  title,  appeared  on  the  face  of  the  deed,  that  a  moiety  only 
of  an  advowson  which  was  appendant  to  it  should  pass,  jhe  Court  held, 
that  the  word  "  manor  "  was  to  be  taken  in  a  restricted  sense  only,  and 
not  to  include  all  that  the  natural  and  legal  meaning  of  the  term  included. 
So  here  the  Council  either  knew,  or  they  did  not  know,  that  these 
demised  lands  belonged  to  the  rectory  in  question.  If  they  were  aware 
of  that  fact,  they  did  not  intend  that  they  should  be  given,  and  therefore 
they  did  not  pass  to  the  Ecclesiastical  Commissioners ;  and  if  they  were 
not  aware  of  that  fact,  it  is  equally  clear  that  they  could  have  had  no 
such  intention,  and  the  same  consequence  follows ;  and  therefore,  in  either 
point  of  view,  these  lands  did  not  pass  by  the  Order  in  Council.  The 
word  << rectory"  was  manifestly  used  in  a  liuHted  sense,  or  the  words 
''  rectorial  tithes  "  would  not  have  been  added ;  and  I  have,  therefore,  no 
difficulty  in  arriving  at  the  conclusion  that  the  judgment  of  the  Court 
below  should  be  affirmed. 


M.T.  1844. 
Exch,  Cham. 


DOHEBTT,  C.  J. 

I  concur  in  opinion  with  the  majority  of  my  Brethren,  that  the  judg- 
ment of  the  Court  below  should  be  affirmed ;  and  I  am  glad  that  the 
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M.  T.  1 844.   greater  number  of  the  Judges  who  have  deli?ered  their  opinions,  hiTe 
Exch.Cham.    agreed  in  giving  a  construction  to  these  Acts  of  Parliament  which  will 
WILSON       have  the  effect  of  continuing  in  the  Lord  Lieutenant  and  Privy  Council 
^*  a  power  to  distribute  the  ecclesiastical  property  which  they  have  to  deal 

with,  in  such  proportions  as  they  may  consider  most  beneficial.  It  is  of 
great  importance  to  the  public  that  there  should  be  a  decision  with 
respect  to  the  power  of  the  Lord  Lieutenant  and  Privy  Council.  If  they 
did  not  possess  the  power  of  distribution  which  they  have  exercised  iu 
this  case,  they  could  not,  in  my  judgment,  carry  out  the  object  of  these 
enactments,  in  making  a  just,  prudent,  and  wisely  proportioned  distribu- 
tion between  the  parties,  for  whom  they  are  bound  adequately  to  provide ; 
and  therefore,  with  a  view  to  future  cases  which  may  arise,  it  is  satis- 
factory that  the  opinion  of  so  large  a  majority  of  the  Bench  has  been 
pronounced  on  this  point,  and  that  the  powers  of  the  Lord  Lieutenant 
and  Privy  Council  cannot  in  future  be  crippled  by  our  holding  that 
they  have  been  hitherto  in  error,  where  they  have,  in  the  exercise  of  their 
jurisdiction  under  these  statutes,  assumed  that  they  were  empowered  to 
divide  glebe  lands  from  rectories. 

On  the  second  point,  I  may  observe,  that  I  do  not  regard  the  instru- 
ment under  consideratiob  as  an  ordinary  conveyance.  I  consider  this 
order  as  the  creature  of  these  Acts  of  Parliament,  and  the  meaning 
and  intention  of  the  framers  of  it  is  to  take  eff'ect,  even  though,  in 
construing  it,  we  are  obliged  to  give  to  words  a  meaning  different  from 
their  ordinary  common  law  signification.  I  do  not  think  we  are  warranted 
in  saying  that  the  Lord  Lieutenant  and  Privy  Council  were  mistaken  or 
uninformed  as  to  the  facts  when  they  made  this  order ;  on  the  contrary, 
the  words  of  the  instrument  itself  show  that  they  were  fully  informed 
on  the  subject,  that  it  was  framed  on  mature  consideration,  and  the  dis- 
tribution which  they  have  made  (according  to  the  construction  given  to 
their  order  by  the  Court  below)  has  not  been  arraigned  by  any  person 
as  not  being  the  wisest,  the  most  discreet,  and  the  most  just  that  could 
have  been  made  ;  and  being  such,  I  should  have  deeply  regretted,  if  by 
giving  a  technical  meaning  to  some  of  its  words,  we  should  defeat  what 
appears  to  me  from  reading  the  order,  and  from  adverting  to  all  the  facts 
and  circumstances,  obviously  to  have  been  the  intention  of  the  Lord  Lieu- 
tenant and  Privy  Council.  There  is  no  dispute  about  the  legal  import 
of  the  word  "rectory;" — that  is  conceded ;  but  I  think  the  legal  and 
technical  meaning  of  that  word  is  not  to  prevail  against  the  manifest 
intention  of  the  framers  of  this  order. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  Court 
of  Exchequer  should  be  affirmed ;  and  the  judgment  of  the  Court  is  that 
it  be  affirmed  with  reasonable  costs. 

Judgment  affirmed. 
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E.  T.  1844. 

QueerCsBench, 


THE  QUEEN 

V. 

DANIEL  OTONNELL,  JOHN  O'CONNELL,  RICHARD 
BARRETT,  THOMAS  M.  RAY,  JOHN  GRAY,  THOMAS 
STEELE,  CHARLES  G.  DUFFY,  and  THOMAS  TIERNEY.     ^P^[\^ 

(Queen's  Bench.)  ^Mly2i?^^ 

CosrsriBACY. — In  this  case  the  defendants  had  been  indicted  for  a  con-    ThisCourt  will 

entertain    a 

spiracy,  and  convicted  on  a  trial  at  bar  in  last  Hilary  Term.*  motion  for   a 

new  trial  in  a 
misdemeanor 
case  after  a  trial  at  bar. 

^         Where  on  such  motion  made  on  behalf  of  a  traverser  it  appeared  that  the  name  of  one 
of  the  Jarors  was  J.  J.E.,  bnt  on  the  jurors'  book  and  on  the  jc^rj  panel,  the  name  was 
J.  B.,  and  by  that  name  the  Juror  answered  and  was  sworn,  without  anj  objection  being 
made  by  the  traversers'  Counsel ;  Held,  that  this  was  no  ground  of  mistrial. 
Slight  evidence  of  venue  is  sufficient  in  such  case. 

Where  after  issue  joined  on  such  indictment  a  tfenire  was  awarded  returnable  in  H.  T., 
and  on  the  issue  so  joined  a  trial  at  bar  was  fixed  for  a  certain  day  in  that  Term ;  and  it 
was  ordered  that  in  case  the  trial  so  fixed  should  not  terminate  on  or  before  the  last  day 
of  that  Term,  then  that  every  succeeding  day  (if  necessary)  uotil  the  following  Term 
should  be  appointed  for  the  continuation  of  the  trial,  and  that  the  days  so  fixed  should, 
for  the  purpose  of  such  trial,  be  taken  to  be  part  of  such  Term ;  Hetdy  that  this  order  was 
within  the  scope  of  the  statute  1  &  8  IT.  4,  c.  31,  and  that  the  trial  was  properly  con- 
tinued in  Vacation  (a). 

On  such  trial  the  Jury  having  been  allowed  to  separate  each  day  at  the  adjournment  of 
the  Court ;  Meid,  that  this  was  no  ground  of  mistrial. 

Under  the  provisions  of  3  &  4  fT.  4,  c.  91,  it  is  the  duty  of  d^e  Recorder  of  Dublin 
annually  to  revise  the  lists  of  Jurors  of  the  couuty  of  that  city,  and  to  cause  a  general  list 
of  Jurors  to  be  made  out,  and  d^vered  over  to  the  Clerk  of  the  Peace  of  the  said  city  for 
the  purpoeee  of  the  ensuing  year.  On  motion  for  a  new  trial,  on  the  grounds  that  these 
general  jury  lists  from  which  were  framed  the  jurors*  book  and  the  special  jury  list,  were 
fraudulently  dealt  with,  for  the  purpose  of  prejudicing  the  traversers  in  their  defence; 
Held,  that  this  was  not  a  proper  ground  for  a  motion  for  a  new  trial. 

Where  an  indictment  charged  a  conspiracy  to  cause  the  Queen's  subjects  to  meet  in 
unlaw^  and  seditious  assembTies,  and  tluereby  to  intimidate  the  Government,  and  one  of 
the  overt  acts  laid  in  the  indictment  was  a  meeting  at  M. ;  Held,  that  a  ballad  publicly 
hawked  about  and  sold  at  such  meeting  was  evidence  against  the  parties  charged  with 
the  conspiracy  as  part  of  the  resgettai,  and  showing  the  character  of  the  meeting,  although 
the  traversers  may  have  been  individually  Ignorant  of  its  contents. 

The  expression  by  a  Judge  of  his  opinion  as  to  the  facts  of  the  case,  without  submit- 
tiog  them  exclusively  to  the  Jury,  is  no  ground  for  setting  aside  a  verdict  for  misdirec- 
tion, such  being  a  matter  resting  with  the  discretion  of  the  Judge. 

The  statutable  proof  of  the  publication  of  a  newspaper  is  sufficient  evidence  not  only 
against  the  proprietor,  but  dso  against  any  person  affected  by  his  acts. 

The  actjof  one  conspirator  done  in  pursuance  of  the  common  object,  is  evidence  against 
his  co-conspirators;  tnerefore,  proof  of  the  publication  of  newspapers  by  one  of  the  con- 
spirators in  furtherance  of  the  common  object,  is  admissible  evideoce  against  the  rest ; 
sed,  per  Pbbbin,  J.,  they  are  not  evidence  to  be  left  to  the  Jury  to  establish  the  fact  of 
the  conspiracy. 

(a)  Affirmed  on  wiit  of  error. 

•  See  full  Report  of  Trial  by  Armstrong  and  Trevor, 
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T.  T.  1844.        The  caption  and  the  indictment  were  in  the  following  form: — 
Q^ei^^J^^   a  County  of  the  City  of  Dublin,  ^      «  piew  before  the  Queen  at  Dublin. 

THE  QUEEN  to  wjt.    j  a  ^f  Michaolmag  Term  in  the  seventh 

"  year,  &c. 

'<  Be  it  remembered  that  on  Thursday  the  2nd  of  November,  in  the  same 
'<  Term,  in  the  Court  of  our  Lady  the  Queen,  before  the  Queen  herself,  at 
*<  Dublin,  in  the  county  of  the  city  of  Dublin,  upon  the  oath  and  affirma- 
**  tion  of  twelve  good  and  lawful  men  of  the  body  of  the  county  of  the  city 
**  of  Dublin,  now  here  sworn,  affirmed  and  charged  to  inquire  for  our  said 
<*  Lady  the  Queen,  and  for  the  body  of  the  said  county  of  the  city  of 
<*  Dublin,  it  is  presented  as  follows  ;  that  is  to  say — 
"  County  of  the  City  of  Dublin, "!       «  The  Jurors  for  our  Lady  the  Queen, 

to  wit, J  «  upon  their  oath  and  affirmation,  present 

<*  and  say  that  Daniel  O'Connell,  of,  &c.,  John  O'Connell,  Thomas  Steele, 
"  Thomas  Matthew  Ray,  Charles  Gavan  Duflfy,  the  Rev.  Thomas  Tierney, 
"  Rev.  Peter  James  Tyrrell,  John  Gray,  and  Richard  Barrett;  of,  &c, 
"  unlawfully,  maliciously  and  seditiously  contriving,* intending  and  devising 
<<  to  raise  and  create  discontent  and  disaffection  amongst  the  liege  subjects 
<*  of  our  said  Lady  the  Queen,  and  to  excite  the  said  liege  subjects  to 
"  hatred  and  contempt  of  the  Government  and  constitution  of  thb  realm  as 
<<  by  law  established ;  and  to  excite  hatred,  jealousies  and  ill-will  amongst 
'*  different  classes  of  the  said  subjects ;  and  to  create  discontent  and  disaf- 
**  fection  amongst  divers  of  the  said  subjects,  and  amongst  others,  her 
"  Majesty's  subjects  serving  in  her  Majesty's  army;  and  further  contriving, 
'*  intending  and  devising  to  bring  into  disrepute  and  to  diminish  the  confi- 
<<dence  of  her  Majesty's  subjects  in  the  tribunals  duly  and  lawfully 
'*  constituted  for  the  administration  of  justice ;  and  further,  unlawfully, 
*<  maliciously  and  seditiously,  contriving,  intending  and  devising  by  means 
"  of  intimidation,  and  the  demonstration  of  great  physical  force,  to 
*' procure  and  effect  changes  to  be  made  in  the  Government,  laws 
^  and  constitution  of  this  realm,  as  by  law  established,  heretofore,  to  wit, 
"on  the  thirteenth  day  of  February,  in  the  year  of  our  Lord  one 
<<  thousand  eight  hundred  and  forty-three,  with  force  and  arms,  to  wit,  at 
<'  the  parish  of  St*  Mark,  in  the  county  of  the  city  of  Dublin,  unlawfully, 
*<  maliciously  and  seditiously  did  combine,  conspire,  confederate  and  agree 
^*  with  each  other,  and  with  divers  other  persons,  whose  names  are  to  the 
"Jurors  aforesaid  unknown,  to  raise  and  create  discontent  and  disaffection 
<'  amongst  the  liege  subjects  of  our  said  Lady  the  Queen  ;  and  to  excite 
"  such  subjects  to  hatred  and  contempt  of  the  Government  and  constitu* 
"  tion  of  this  realm,  as  by  law  established  ;  and  to  unlawful  and  seditious 
**  opposition  to  the  said  Government  and  constitution ;  an8  also  to  stir  up 
"jealousies,  hatred  and  ill-will  between  different  classes  of  her  Majesty's 
^<  subjects,  and  especially  to  promote  amongst  her  Majesty's  subjects  in 
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**  Ireland  feelings  of  ill-will  and  hostility  towards  and  against  her  Majesty's    T.  T,  1844. 

<«8QbjecU  in  the  other  parts  of  the  United  Kingdom  of  Great  Britain  and    Queen'sBmch. 

"  Ireland,  and  especially  in  that  part  of  the  said  United  Kingdom  called    the  queen 

''England;  and  further,  to  excite  discontent  and  disaffection  amongst       ^     v* 

^  divers  of  her  Majesty's  subjects  serving  in  her  said  Majesty's  army ;  and 

"  further,  to  cause  and  procure,  and  aid  and  assist  in  causing  and  procuring 

**  divers  subjects  of  our  said  Lady  the  Queen,  unlawfully,  maliciously  and 

''seditiously,  to  meet  and  assemble  together  in  large  numbers,  at  various 

"  times,  and  at  different  places  within  Ireland,  for  the  unlawful  and  seditious 

"  purpose  of  obtaining  by  means  of  the  intimidation  to  be  thereby  caused, 

"  and  by  means  of  the  exhibition  and  demonstration  of  great  physical  force 

"at  such  assemblies  and  meetings,  changes  and  alterations  in  the  Govern- 

"  ment,  laws  and  constitution  of  this  realm,  as  by  law  established ;  and 

"  further,  to  bring  into  hatred  and  disrepute  the  Courts  by  law  established 

"in  Ireland  for  the  administration  of  justice,  and  to  diminish  the  confidence 

"  of  her  sud  Majesty's  liege  subjects  in  Ireland,  in  the  administration  of 

"  the  law  therein,  with  the  intent  to  induce  her  Majesty's  subjects  to  with- 

"  draw  the  adjudication  of  their  differences  with,  and  claims  upon  each 

"  other,  from  the  cognizance  of  the  said  Courts  by  law  established,  and  to 

"  submit  the  same  to  the  judgment  and  determination  of  other  tribunals 

"  to  be  constituted  and  contrived  for  that  purpose." 

The  count  then  stated  at  length  the  various  acts  which  were  alleged  as 
overt  acts  in  support  of  the  conspiracy.  These  were  alleged  to  be  dotie 
in  order  "  to  excite  the  liege  subjects  of  our  Lady  the  Queen,  to  discon- 
"  tent  with,  and  hatred  of,  and  disaffection  to  the  Government,  laws  and 
"  constitution  of  this  realm,  as  by  law  established,  in  contempt  of  our 
"  said  Lady  the  Queen,  and  the  laws  of  this  realm,  to  the  evil  example  of 
"  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
"  lady  the  Queen,  her  crown  and  dignity." 

The  second  count  was  in  the  same  terms  as  the  first,  but  the  overt  acts 
were  not  set  out« 

The  third  count  was  in  the  followin    form  : — 

"  That  the  said,  &c.,  unlawfully,  maliciously  and  seditiously  con- 
"  triving,  &C.9  to  raise  and  create  discontent  and  disaffection  amongst  the 
"liege  subjects  of  the  Queen,  and  to  excite  the  said  liege  subjects  to  hatred 
"  and  contempt  of  the  Government  and  constitution  of  this  realm  as  by 
"  law  established ;  and  to  excite  hatred,  jealousies  and  ill-will  amongst 
"  different  classes  of  the  said  subjects ;  and  to  create  discontent  and  dis- 
"  affection  amongst  divers  of  the  sud  subjects,  and  amongst  others,  her 
"  Majesty's  subjects  serving  in  her  Majesty's  army ;  and  further  contriving, 
"intending  and  devbing  to  bring  into  disrepute  and  to  diminish  the 
"confidence  of  her  Majesty's  subjects  in  the  tribunals  duly  and  lawfully 
"  constituted  for  the  administration  of  justice ;  and  further  unlawfully, 
"  maliciously  and  seditiously  contriving,  intending  and  devising  by  means 
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"  of  intimidation  and  the  demotlslration  of  great  physical  force,  to  procure 
<<and  eifect  changes  to  be  made  in  the  Ooveroment,  laws  and  consUtutioo 
"of  this  realm  as  by  law  established*  heretofore,  to  wit,  on  the  thir* 
<<  teenth  day  of  Febraary  one  thousand  eight  hundred  and  forty-three, 
"with  force  and  arms,  to  wit,  at,  &&,  unlawfully,  malicioudy  tnd 
"seditiously  did  combine,  conspire,  confederate  and  agree  with  etch 
"  other,  and  with  divers  other  persons  whose  names  are  to  the  Jurors  afore- 
"  said  unknown,  to  raise  and  create  discontent  and  disaffection  amongst 
"  the  liege  subjects  of  the  Queen  ;  and  to  excite  such  subjects  to  hatred 
"  and  contempt  of  the  Government  and  constitution  of  this  realm  as  by 
"  law  established ;  apd  to  unlawful  and  seditious  opposition  to  the  said 
"  Government  and  constitution ;  and  also  to  stir  up  hatred,  jealousies  and 
"  ill-will  between  different  classes  of  her  Majesty^s  subjects,  and  especially 
"  to  promote  amongst  her  Majesty^  subjects  in  Ireland  feelings  of  ilKirill 
"  and  hostility  towards  and  against  her  Majesty's  subjecU  in  the  other  parts 
"  of  the  said  United  Kingdom,  and  especially  in  that  pari  of  the  said 
"  United  Kingdom  called  England ;  and  further,  to  excite  discontent  and 
"  disaffection  amongst  divers  of  her  Majesty's  subjects  serving  in  her  said 
"  Majesty's  army ;  and  Airther^  to  cause  and  procure,  and  aid  and  assist  in 
"  causing  and  procuring  divers  subjects  of  our  said  Lady  the  Queen,  to  oieet 
"  and  assemble  together  in  large  numbers  at  various  times,  and  at  different 
"  places  within  Ireland,  for  the  unlawfVil  and  fteditioos  purpose  of  obtaioiDg 
"  by  means  of  the  intimidation  to  be  thereby  eaused,  and  by  oseans  of  the 
"  exhibition  and  demonstration  of  great  physical  force  at  such  assetnhliel 
"  and  meetingsi  changes  and  alterations  in  the  Government,  laws  and  eon- 
"  stitutidn  of  this  realm  as  by  law  established  ;  and  further,  to  brii^  into 
"  hatred  and  disrepute  the  Courts  by  law  established  in  Ireland  for  the 
"  administration  of  justice,  and  to  diminish  the  con6dence  of  her  toid  Ma- 
"  jesty's  liege  subjects  in  Ireland  in  the  administration  of  the  law  therein, 
"  with  the  intent  to  induce  her  Majesty's  subjects  to  withdraw  the  adjudi- 
"  cation  of  their  differences  with  and  claims  upon  each  other  from  the 
"  cognizance  of  the  said  Courts  by  law  established,  and  to  submit  the  same 
"to  the  judgment  and  determination  of  other  tribunals  to  be  constitoted 
"  and  contrived  for  that  purpose,  in  conteoopt,"  &c. 

The  fourth  count  was  the  same  as  the  third,  only  omitting  the  charges 
as  to  creating  discontent  and  disaffection  among  the  subjects  serving  in 
the  army,  and  the  diminishing  the  con6deace  of  the  people  in  the  tribu- 
nals established  by  law. 

Fifth  count.—"  That  the  said,  &c.  unlawfully,  maliciously  and  sedi- 
"  tiously  contriving,  &c.,  to  cause  and  create  discontent  and  disaffection 
"amongst  the  liege  subjects  of  our  said  Lady  the  Queen,  and  to 
"excite  the  said  subjects  to -hatred  and  contempt  of  the  Government 
"  and  constitution  of  this  realm  as  by  law  established,  heretofore  to  wit, 
"  on,  &c.,  at,  &c.,  unlawfully,  maliciously  and  seditiously  did  combine,  con^ 
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"spire,  confederate  and  agree  with  each  other  and  with  di? ers  other  peraons 
"  whose  names  are  to  the  Jurors  aforesaid  trnknown,  to  raise  and  create 
*<  discontent  and  disaffection  amongst  the  liege  subjects  of  the  Queen, 
'<  and  to  excite  the  said  subjects  to  hatred  and  contempt  of  the  Government 
"and  constitution  of  this  realm  as  by  law  established,  and  to  unlawful  and 
"seditious  opposition  to  the  said  Government  and  constitution  ;  and  also 
"  to  stir  up  jealousies,  hatred  and  ill-will  between  diSbrent  classes  of  her 
"  Majesty's  subjects,  and  especially  to  promote  amongst  her  Majesty's  sub- 
ejects  in  Ireland  feelings  of  ill-will  and  hostility  towards  and  against  her 
"  Majesty's  subjects  in  the  other  parts  of  the  said  United  Kingdom,  and 
"especially  in  that  part  of  the  said  United  Kingdom  called  England,  in 
"contempt,"  &c. 

Sixth  count.-:-^*  That  the  said,  &c.  unlawfully,  maliciously  and  aedi* 
"tiously  contriving,  intending  and  devising,  by  means  of  intimidation 
"and  the  demonstration  of  great  physical  force,  to  procure  and  effect 
"  changes  to  be  made  in  the  Government,  laws  and  constitution  of  this 
"realm  as  by  law  established,  heretofore,  to  wit,  on,  &c^  with  force 
"  and  arms,  &c^  to  wit^  at,  ftc,  unlawfully,  maliciously  and  seditiously 
"did  combine,  conspire,  confederate  and  agree  with  each  other  and 
"with  divers  other  persons  whose  names  are  to  the  Jurors  aforesaid 
"  unknown^  to  cause  and  procure,  and  aid  and  assist  in  causing  and  pro- 
"  curing  divers  subjects  of  our  said  Lady  the  Queen  to  meet  and  assemble 
"  together  in  large  numbers  at  various  times  and  at  different  places  within 
"  Ireland,  for  the  unlawful  and  seditious  purpose  of  obtaining,  by  means 
^of  the  ntiaudatioo  to  be  thereby  caused,  and  by  means  of  the  exht- 
"  hitioB  and  demonstration  of  great  physical  force  at  such  assemblies  and 
'*  meetings,  changes  and  alterations  in  the  Government,  laws  and  consti- 
"tution  of  this  realm  as  by* law  established,  in  contempt,"  &c. 

The  seventh  count  was  the  same  as  the  sixth,  with  the  addition  of 
these  words : — *^  And  especially,  by  the  means  aforesaid,  to  bring  about 
^aod  accomplish  a  dissolution  of  the  Legiskative  Union  now  subsiating 
"between  Great  Britain  and  Ireland,  in  contempt,"  &c. 

Eighth  count. — **  That  the  said,  &c.  unlawfully,  maliciously  and  sedt* 
"tiously  contriving,  &c.,  to  bring  into  disrepute  and  to  diminish  the 
'*  confidence  of  her  Majesty's  smbjects  in  the  tribunals  duly  and  lawfully 
*<  constituted  in  Ireland  for  the  administration  of  justice,  on,  &c.,  with 
<*  force,  &c.,  at,  &c^  unlawfully,  maticiously  and  seditiously  did  combine, 
**  conspire,  confederate  and  agree  with  each  other  and  with  divers  other 
**  persons  whose  names  are  to  the  Jurors  unknown,  to  bring  into  hatred 
''and  disrepute  the  tribunals  by  law  established  in  Ireland  for  the 
"admiAiatration  ef  Justice,  and  to  diminish  the  confidence  of  her  said 
"  Majesty's  liege  subjects  in  Ireland  in  the  administration  of  the  law 
"  therein,  whh  the  intent  to  induce  her  Majesty's  subjects  to  withdraw  the 
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T.  T.  1844.  ''adjudication  of  their  differences  with  and  claims  npon  each  other,  from 
Quee^sBench.  u  ||,e  cognizance  of  the  said  tribunals  by  law  established,  and  to  submit  the 
THE  QCEEN  '*  same  to  the  judgment  and  determination  of  other  tribunals  to  be  con- 
**  stituted  and  contrived  for  that  purpose,  in  contempt,**  &c. 

The  ninth  count  was  the  same  as  the  eighth,  omitting  from  the  intro- 
ductory part  the  words  "  in  Ireland,"  after  the  words  "  duly  and  lawfully 
constituted  i^  and  in  the  last  part  of  the  count,  after  the  words  *<  admi- 
nistration of  the  law  therein,"  omitting  the  allegation  as  to  withdrawing 
the  adjudication  of  differences,  and  substituting  the  following : — ^  And  to 
<<  assume  and  usurp  the  prerogative  of  the  Crown  in  the  establishment  of 
<*  Courts  for  the  administration  of  the  law,  in  contempt,"  &c. 

The  tenth  count  was  the  same  as  the  eighth,  but  did  not  aver  the 
intent  alleged  in  the  eighth. 

Eleventh  count.—''  That  the  sud,  &c,  unlawfully,  maliciously  and 
"  seditiously  contriving,  &c.,  by  means  of  intimidation  and  the  demonstra- 
"  tion  of  physical  force,  and  by  causing  and  procuring  large  numbers  of 
**  persons  to  meet  and  assemble  together  in  divers  places,  and  at  divers 
"times  within  Ireland,  and  by  means  of  seditious  and  inflammatory 
<<  speeches  and  addresses  to  be  made  and  delivered  to  the  said  persons  so 
**  to  be  assembled ;  and  also  by  means  of  the  publishing,  &c.,  to  and 
<<  amongst  the  subjects  of  her  said  Majesty  divers  unlawful,  malicious 
''and  seditious  writings  and  compositions,  and  further  contriving  and 
"intending by  the  several  means  aforesaid, to  intimidate  the  Lords  Spiritual 
"and  Temporal,  and  the  Commons  of  the  Parliament  of  the  United 
"  Kingdom  of  Great  Britain  and  Ireland,  and  thereby  to  effect  and  bring 
"  about  changes  in  the  laws  and  constitution  of  this  realm  as  by  law  estab- 
"  lished,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  unlawfully,  maliciously  and 
"  seditiously  did  combine,  &c.,  with  each  other,  and  with  other  persons 
"  whose  names  are  to  the  Jurors  aforesaid  unknown,  to  cause  and  procure 
"  large  numbers  of  persons  to  meet  and  assemble  together  in  divers  places, 
"  and  at  divers  times  within  Ireland,  and  by  means  of  unlawful,  seditious  and 
"  inflammatory  speeches  and  addresses  to  be  made  and  delivered  at  the 
*'  said  several  places  on  the  said  several  times  respectively  ;  and  also,  by 
"  means  of  the  publishing  and  causing  and  procuring  to  be  published  to 
"and  amongst  the  subjects  of  her  said  Majesty  diveis  unlawful,  nudicious 
"  and  seditious  writings  and  compositions,  to  intimidate  the  Lords  Spiritual 
"  and  Temporal,  and  the  Commons  of  the  Parliament  of  the  United  King- 
"  dom  of  Great  Britain  and  Ireland,  and  thereby  to  effect  and  bring  about 
"  changes  and  alterations  in  the  laws  and  constitution  of  this  realm  as  now 
"  by  law  established,  in  contempt"  &c. 

To  this  indictment  the  traversers  severally  pleaded  in  abatement— 
that  the  bill  of  indictment  was  found  a  true  bill  upon  the  evidence  of 
divers,  to  wit  four,  witnesses  produced  before  and  examined  by  the 
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Jurors  aforesaid ;  and  that  the  said  witnesses  were  not^  nor  was  any  of  T.  T.  1 844. 
them,  preyiously  to  their  being  so  examined  by  the  Jurors  aforesaid,  Queen'sBench. 
sworn  in  the  said  Court  of  our  Lady  the  Queen,  before  the  Queen  her-  the  queen 
self,  according  to  the  provisions  of  56  G.  3,  c.  87,  s.  1*  ,    ^' 

To  these  pleas  the  Attorney- General  demurred,  and  the  traversers 
joined  in  demurrer*  The  question  raised  by  the  demurrer  was  argued 
in  the  same  Term,  and  the  demurrer  was  allowed  by  the  Court,  and 
judgment  given  that  the  parties  should  answer  over  to  the  indictment ; 
whereupon  they  severally  pleaded  not  guilty,  and  the  jury  process  issued 
for  the  trial  on  the  15th  of  January  1844  (a). 

By  an  order  of  the  Court,  dated  in  Hilary  Term  1844,  it  was  ordered 
that  the  issues  joined  in  this  case  be  tried  at  the  bar  of  the  Court ;  and 
afterwards  in  the  same  Term  the  following  order  was  made : — **  It  is 
"  ordered  and  directed,  according  to  the  form  of  the  statute  in  that  case 
**  made  and  provided,  that  in  case  the  trial  in  this  cause  so  6xed  as  afore- 
''said  for  the  15th  day  of  January  in  this  same  Term,  should  not  termi- 
*'  nate  on  or  before  the  31st  of  January,  being  the  last  day  of  same  Hilary 
"  Term,  then,  that  Thursday  the  1st  of  February  next,  and  every  succeed- 
"ing  day  until  the  15th  day  of  April  next,  or  so  many  days  thereof  as 
« shall  be  necessary  for  that  purpose,  be  appointed  for  the  continuation  of 
« the  sud  trial,  and  that  the  days  so  fixed  shall  accordingly,  for  the  purpose 
«of  such  trial,  be,  and  be  deemed  and  taken  to  be  a  part  of  this  same 
"Hilary  Term." 

On  Monday  the  15th  of  January  1844,  the  trial  having  been  called 
OD,  the  traversers  severally  challenged  the  array  of  the  jury  panel,  on 
the  ground  that  the  jurors^  book  had  not  been  completed  in  conformity 
with  the  requisites  of  the  Act  3  &  4  FF.  4,  c.  91 ;  that  the  names  of  fifty- 
nbe  persons,  duly  qualified  to  serve  on  juries,  had  been  fraudulently 
omitted  from  the  general  lists  from  which  the  book  was  made  up,  and 
from  the  book  itself,  for  the  purpose  of  prejudicing  the  defendants,  and 
did  prejudice  them  (5). 

The  Attorney-General  demurred  to  all  these  challenges  as  insufficient 
in  hw,  and  the  demurrers  were  allowed,  and  thereupon  the  Jury  was 
sworn* 

The  trial  was  duly  continued  to  the  31st  of  January,  and  upon  that  day 
the  following  entry  was  made  upon  the  record :  **  And  now  at  thb  day, 
"that  is  to  say,  on  the  31st  day  of  January,  forasmuch  as  it  appears  to 
''the  Court  here  that  the  trial  of  the  said  issues,  so  joined  as  aforesaid, 
"  is  not,  nor  can  the  said  trial  thereof  be  concluded  on  this  same  day, 
"  it  is  ordered  by  the  sud  Court  here,  that  the  said  Jurors  so  empan- 
"  elled  and  sworn  to  try  the  said  issues,  shall  have  leave  to  withdraw 
"this  same  day  from  the  bar  of  this  Court  here,  and  that  the  said  Jurors 

(a)  See  Arm.  &  T.  62.  (b)  See  Arm.  &  T.  117. 
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"  shall  again  come  to  the  bar  of  this  sane  Court  here  on  the  morrow,  that 
^'  b  to  saj,  on  the  Ist  of  Febrmurj  next,  at  the  hour  of  ten  o^clook  in  the 
**  forenoon ;  and  that  the  said  defendants  do  again  appear  at  the  bar  of 
"  this  Court  at  that  time,  in  order  that  the  said  trial  may  be  continoed.** 

On  the  Ist  of  February  this  eontinoance  was  entered : — ^*  And  now  at 
^  this  day,  that  is  to  say,  on  the  said  1st  day  of  Febmary,  at  the  hoar 
^aforesaid,  the  said  Attomey-OeDeral  for  our  Lady  the  Qveen  cottes 
<<  into  Court  here,  and  the  said  defettdants  appear  at  the  bar  of  the  said 
^  Court  here,  as  in  that  behalf  directed  as  aforesaid.  And  the  s»d  Jurovs 
*'  so  empanelled  and  sworn  aforesaid  also  come,  and  the  said  trial  of  the 
**  said  issues  is  thereupon  continmed  lor  a  certain  time,  the  same  being 
**  neoessary  for  the  purpose  thereof,  that  is  to  say,  until  Monday  1 2th 
•*  February  1844." 

On  the  12th  of  February  the  Jurors  returned  certain  Bndings  as  their 
verdict  upon  the  issues  submitted  to  them.  The  findings  were  entered 
up  as  a  verdict  of  guiky  against  Daniel  O'Connell,  Richard  Barrett  and 
Charles  G.  Doffy  upon  the  entire  of  the  charges  in  the  first,  second  and 
third  counts  respectively  contained,  save  as  to  the  words  **  unhiwfully  and 
seditiously  "  in  the  first  and  second  coants  contained  in  the  fourth  charge, 
before  the  words  <<to  meet  and  assemble;''  and  of  not  guihy  as  to  those 
words ;  and  a  verdict  of  guilty  against  John  O'Conneli,  Thomas  Steele, 
Thomas  M.  Ray  and  John  Gray,  upon  the  entire  of  such  charges,  save 
as  to  such  words ;  and  save  also,  as  to  the  charge  of  conspiracy  to  excite 
discontent  and  disaffection  in  the  army  in  the  first,  second  and  third 
counts  contained ;  and  of  not  guilty  as  to  those  words,  and  such  last* 
mentioned  charge;  and  as  a  general  verdict  of  guilty  against  all  the 
traversers  upon  the  remuning  eight  counts,  except  Tiemey.  The  find- 
ings against  Tierney  were,  guilty  upon  the  first  and  second  charges  in  the 
first,  second,  third  and  fourth  counts  contained,  and  of  not  guihy  as  to 
the  other  charges  in  those  counts ;  and  guilty  upon  the  the  fif^h  count, 
and  not  guilty  upon  the  remaining  counts  of  the  indictment.  No  finding 
was  returned  against  Tyrrell,  who  had  died  after  the  bill  was  found. 


Aprii  25. 


Mr.  Whitende,  Q.  C,  on  behalf  of  Daniel  O'Conneli,  moved  to  set 
aside  the  verdict  had  in  this  case,  and  that  a  new  trial  be  dhrected,  and 
that  a  venire  de  ntwo  be  awarded,  on  the  following  grounds ; — 

That  the  jury  lists,  from  which  were  framed  the  jurors'  book  and  special 
jury  list  for  the  year  1844,  were  fraudulently  dealt  with  for  the  purpose  of 
prejudicing  the  traverser  in  his  defence ;  and  that  by  reason  thereof  he 
was  in  fact  so  prejudiced,  as  the  Jury  who  tried  this  case  was  struck  from 
the  special  jury  list  for  1844. 

That  John  Jason  Rigby,  one  of  the  Jurors  of  the  Jury  who  tried  the 
case,  was  sworn  as  John  Rigby,  and  that  there  was  no  such  person  as 
John  Rigby,  as  stated  in  the  postea  in  this  cause,  but  that  the  person  who 
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filled  the  office  of  Juror  was  John  Jason  Rigby  ;  and  that  the  said  John  T.  T  1844, 
Jason  Rigby,  prior  lo  his  having  been  sworn,  informed  the  Court  of  the  Q^*^«^VB^A. 
true  state  of  facts,  and  said  in  open  Court  he  was  not  John  Rigby  but  the  queen 
John  Jason  Rigby.  ^       *'• 

That  there  was  no  evidence  adduced  upon  the  trial  in  this  cause  to 
prove  the  fact  of  the  alleged  conspiracy  or  any  overt  act  thereof  to  have 
taken  place  or  occurred  within  the  county  of  the  city  of  Dublin. 

That  there  was  no  evidence  of  the  existence  of  any  of  the  alleged 
conspiracies  imputed  in  the  indictment. 

That  the  verdict  was  against  law  and  evidence  and  against  the  weight 
of  evidence ;  that  evidence  has  been  received  that  ought  to  have  been 
excluded. 

That  the  trial  had  continued  beyond  the  end  of  Hilary  Term  1844, 
and  did  not  terminate  until  the  13th  of  February  following,  instead  of 
being  adjourned  until  Easter  Term ;  and  for  misdipection. 

On  Mr.  Whitende  concluding  the  reading  of  the  notice  of  motion — 

The  Attorney' General  stated  that  eight  notices  of  motion  had  been 
served  on  the  part  of  the  several  traversers ;  those  on  behalf  of  Daniel 
O'Connell,  John  O'Connell  and  Thomas  Steele,  were  precisely  the  same ; 
the  notice  served  on  the  part  of  Charles  G.  Duffy,  another  of  the  traver- 
sers, agreed  with  these,  adding  this  additional  matter,  that  the  Jury  had 
been  allowed  to  separate  during  the  trial.  The  traversers  John  Gray, 
Thomas  Ray  and  Richard  Barrett,  had  served  notices  similar  in  substance 
to  the  others ;  and  so  had  Thomas  Tierney  ;  but  his  notice  introduced 
special  matter  grounded  on  the  charge  of  the  Lord  Chief  Justice,  as  far 
as  it  personally  applied  to  him.  I  wish  to  know  what  number  of  Counsel 
ought  to  be  heard  on  behalf  of  the  several  traversers  ? 

Mr.  Hentif  Q.  C,  with  Mr.  Whiteside,  Q.  C,  for  the  traversers,  con- 
tended that  they  ought  to  have  the  general  reply  on  a  motion  for  a 
new  trial,  but  did  not  press  the  point,  the  Court  expressing  a  contrary 
opinion. 

It  was  then  arranged  that  as  the  notices  divided  themselves  into  four 
classes,  four  Counsel  should  be  heard  for  the  traversers ;  that  then  the 
Solicitor 'General  should  be  heard,  and  that  four  more  of  the  traversers' 
Counsel  should  reply;  and  that  the  Atto^mey- General  s\io\x\&  have  the 
general  reply. 

Mr.  Hatchellf  Q.  C,  appeared  for  Thomas  M.  Ray, 

Mr.  Moore,  Q.  C,  for  Thomas  Tierney, 

Mr.  O'Hagan,  for  Charles  G.  Duffy, 

Mr.  Henny  Q.  C.,  for  Thomas  Steele, 

Mr.  Monahan,  Q.  C.,  for  John  O'Coiinell, 

2     K 
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T.  T.  1844.       Mr.  Fitzgibhony  Q.  C,  for  John  Gray,  and 
»^*^^^       Mr.  Macdonagh,  a  C,  for  Richard  Barrett.* 

THE    QUEEN 

,     ^*  Authorities  cited: — Lucas  v.  Lucoi {a) \  Res  v.  Mawhey(h)i  Reg 

ocoNNBLL.  ^^jsj.i^^c)i  Rex  v.Holt(i)i  ResY.Gaugh(e)i  Fermary.Dor^ 
rington  (f)  5  Norman  v.  Beaumont  (g) ;  Ruisell  v.  Ball  (h) ;  Dovej/  r. 
ffobson  (t) ;  Hill  ▼.  Fol^t  (A;) ;  Rex  v.  Trtfrnatntf  (/) ;  Res  v.  Z>0kfi^(m); 
TW^A;  V.  Laing(n)i  Evans  v.  Jnii^(o);  Regina  v.  Frotf(/)); 
-4fum.  (y) ;  Mestaer  v.  Herty  (r);  Co.  Litt.  3,  a,  3  &  4  fT.  4,  c  91 ; 
Res  T.  Makon  (1) ;  Det/beVe  case  (t)  ;  Kearney  ▼.  £tfi^  («) ;  I^ 
Qtitfen't  ca#0(«);  Res  v.  Home  Tooke(w)i  Regina  v.  FSffiC9fi<(«); 
Doe  d.  jR^o^  V.  Harris  (y)  ;  Haine  v.  Davey  (z) ;  £aW  ofEgremont  ? . 
i9at</(aa);  Everett  v.  Youells(bb);  De  Rutzen  v.  J7arr(cc);  CVftue 
V.  Barrett  {dd)  I  Res  v.  r(yAam(#tf);  Hennell  v.  Lyon(ff)%  Bex 
V.  Brady  (gg) ;  A^jr  v.  Amphlit  (hh) ;  fTtYiy  v.  7%om  (w) ;  £«ifM 
Barton  v.  Qutnn  (A:Ar) ;  iS^ir  v.  J7fin^(/0;  2  Z>ytfr,  1856;  Rex  t. 
JTmnear  (mm)  ;  Rex  v.  Pinney  {nn) ;  l^ir  v.  f^^it^on  (00) ;  Rex  ?. 
Tumer  (/)p) ;  Attorney ^  General  v.  CrooJ  (yy) ;  Belcher  ▼.  Prittie(rT) ; 

(a)  7  Br.  P.  C.  160.  (b)  6  T.  B.  619. 

(c)  i  East,  170.  (d)  5  T.  R.  436. 

(<?)  2  Doug.  790 ;  S.  C.  1  Moo.  &  B.  71.             (/)  Cro.  Eliz.  3S2. 

(^)  Barnes,  362.  (A)  Ibid,  4iM». 

(I)  6  Taanu  460.  (k)  18  East,  S99. 

(0  5  B.  &  C.  254.  (m)  Jebb,  C.  C.  90. 

(fi>  5  Jar.  318.  (0)  WiUes,  568. 

(p)  9  C.  &  P.  135 ;  S.  C.  Guroej,  B.  769.         (9)  1  Moor.  126. 

(r)  3  M.  &  SeU  451.  (s)  8  Bli.  N.  C.  2. 

(/)  4  B.  &  AL  243.  (n)  1  Chit  B.  28. 

(p)  2  Br.  &  B.  81 1.  (10)  25  St  Tr.  727. 

(jr)  9  C.  &  P.  93.  (y)  Wil.  W.  &  D.  106. 

(z)  4  A.  &  E.  892. 

(aa)  6A.&E.924.  (bb)  4B.&  Ad.68S. 

(cc)  5  N.  &  Man.  617.  (dd)  1  C.  M.  &  B.  919. 

(ee)  4  T.  B.  126.  (^  1  B.  &  AL  182. 

(gg)  1  Leach,  327.  (M)  4  B.  &  C.  35. 

(«)  Willcs,  488.  (kk)  Batty,  555. 

(0)  4  B.  &  Al.  430.  (mm)  7  C.  &  P.276. 

(All)  5C.&P.254.  (00)  S2StTr.4S. 

(pp)  Ibid,  1131.  (^)  1  M.  &  Y.  S86. 

(rr)  4  M.  &  So.  295. 

*  NoTB.— The  arguments  on  these  seTeral  notices  of  motion  occupied  the  Court  nine 
days.  The  Beporters  haye  deemed  it  judicious  merely  to  state  the  oases  cited  bj  the 
respective  Counsel. 
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Davidson  v.  Stanley  (a) ;  Rex  v.  Prat  (b) ;  lUk  ▼.  Hiiikt{c) ;   Rex  ?. 
Lamhert{i) ;  Rex  v.  IZtfcOeoi^ (0) ;  Rex  v.  WWcee (f), 

Od  Monday,  April  15th,  the  appearance  of  the  defendants  was  entered 
on  record,  and  the  case  was  continued  to  the  first  day  of  Trinity  Term, 
and  thence  again  to  the  30th  of  May  in  the  said  Term. 

The  Court  delivered  judgment  ierioHvt 

Pebrin,  J. 

This  is  an  application  to  set  aside  a  verdict  on  an  indictment  for  con- 
spiracy, and  for  a  new  trial  There  are  several  counts  in  the  indictment, 
some  charging  several  and  distinct  conspiracies,  for  several  and  distinct 
objects ;  some  merely  varying  the  form,  but  charging  the  same  offence 
in  substance*  The  principal  charge,  as  contained  in  the  first,  second, 
sixth,  seventh  and  eleventh  counts,  b  for  a  conspiracy,  among  other 
matters,  to  cause  Urge  bodies  of  persons  to  meet  and  assemble  at  dif- 
ferent times  and  places  in  IreUmd,  for  the  unlawful  and  seditious  pur- 
pose of  obtaining,  by  means  of  the  intimidation  to  be  thereby,  and  by 
means  of  the  demonstration  and  exhibition  of  great  physical  force 
thereat  caused  and  produced,  changes  and  alterations  in  the  Government, 
laws  and  constitution  of  thb  kingdom.  There  are  eight  traversers  against 
some  of  whom  verdicts  have  been  found  upon  all  the  counts ;  against 
others,  upon  several  counts  and  charges;  against  one,  upon  a  single 
charge,  though  on  several  counts.  Some  of  the  objections  to  the  verdict 
rest  on  grounds  common  to  all  the  traversers )  to  these  I  shall  first  apply 
myself. 

The  first,  that  there  was  no  evidence  that  any  act  was  done  within  the 
county  of  the  city  of  Dublin,  has  been  answered  by  the  proof  that  the 
publication  of  several  articles  in  the  newspapers,  charged  as  overt  acts, 
and  relied  upon  as  evidence  of  the  offence  laid  in  the  indictment,  was 
had  and  took  place  within  the  county  of  the  city  of  Dublin,  and  that  the 
Association  Rooms  are  within  it. 

Another  objection,  that  one  of  the  Jurors  sworn  was  not  upon  the 
panel,  was  founded  upon  the  fact,  that  a  person  was  sworn  by  the  name 
of  John  Rigby,  and  the  allegation  was,  that  his  name  was  John  Jason 
Rigby ;  many  authorities  were  cited  and  discussed,  which  it  is  unneces- 
sary for  me,  in  the  view  I  have  taken,  to  examine ;  for  Mr.  Rigby  was 
actually  summoned  and  empanelled  by  the  name  under  which  he  was 
sworn,  so  that  there  was  no  substitution  or  mistake  of  the  person ; 
further,  there  was  evidence  before  the  Court,  that  he  was  known  by  that 
name ;  but  what  I  principally  rest  upon,  he  was  sworn  with  the  express 
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assent,  and  in  some  degree  at  the  joint  instance  and  desire  of  th(* 
Counsel  for  the  traversers  and  for  the  prosecution,  with  full  knowlenge  of 
all  the  facts. 

The  next  objection  was,  the  extension  of  the  trial  beyond  the  Term, 
and  taking  the  verdict  in  Vacation.  Upon  which  I  say,  that  the  matter 
is  upon  the  record,  that  when  the  application  was  made  on  the  13th  of 
January  for  the  purpose  of  having  the  trial  so  extended  if  necessary, 
and  when  the  attention  of  the  defendants'  Counsel  was  called  to  it,  they 
declined  to  argue  or  object ;  which  is  a  sufficient  answer  for  the  present 
to  this  objection. 

The  next  objection  was  to  the  separation  of  the  Jury,  and  the  per- 
mission to  them  to  retire  to  their  houses  upon  the  adjournment  of  the 
Court  each  day ;  that  took  place  with  the  deliberate  assent  of  the  Counsel 
of  the  traversers,  and  is  not  an  unusual  proceeding,  it  has  occurred 
frequently  in  this  country  in  misdemeanor  cases,  and  seems  to  be  the 
necessary  consequence  of  protracted  trials,  and  such  adjournments ;  but 
I  rest  upon  the  deliberate  assent  of  the  Counsel  for  the  traversers,  and 
their  continued  acquiescence  throughout  the  trial  without  an  objection 
until  the  verdict  was  found. 

The  next  objection  made  was,  that  the  jury-list  had  been  fraudulently 
dealt  with  by  some  one  with  intent  to  prejudice  the  traversers,  whereby 
an  imperfect  jury-book  has  been  returned.  The  matter  of  this  objection 
has  been  already  before  the  Court  in  two  diflferent  shapes,  upon  motion 
to  quash  the  panel  (a),  and  upon  the  challenge  to  the  array  (6).  It 
involves  questions  vitally  affecting  the  administration  of  justice,  and 
its  purity  ;  and  in  the  proper  stage  and  course  it  demands  full  inquiry 
and  consideration.  The  tnformation  given  to  the  Court  upon  the  facts 
conneched  with  this  matter  is  imperfect;  much,  if  not  suppressed,  is 
not  disclosed ;  there  is  a  remarkable  absence  of  any  date,  of  any  con- 
nected statement,  by  the  persons  engaged  in  making  out  the  general 
list.  It  appears  that  the  Recorder,  who  for  this  purpose  constitutes  the 
Court  of  Quarter  Sessions  in  Dublin,  sat  on  several  days,  from  the  14th 
until  the  23rd  of  November  last,  for  the  revision  of  the  jury-lists,  as 
returned  to  the  Clerk  of  the  Peace  by  the  collectors  of  the  several 
parishes  in  Dublin.  Counsel  and  agents  on  behalf  of  the  traversers  and 
of  others  in  a  different,  if  not  an  opposite,  interest  attended  before 
him ;  many  objections  were  taken,  and  applications  made  ;  after  much 
discussion  the  Recorder  completed  the  revision  and  correction  of  those 
lists  on  the  23rd  or  24th  of  November ;  the  lists  so  amended  contained 
the  names  and  qualiBcations  of  those  whom  the  Recorder  deemed  and 
had  adjudged  entitled  to  be  placed  thereon.  He  had  struck  out  some 
names,  he  had  inserted  others  in  his  own  handwriting,  and  he  had  authen- 
ticated the  list  for  each  parish  by  his  signature  ;  this  duty  he  performed 


(«)  Arm.&T.  116. 


(b)  Arm.  &  T.  118. 


Digitized  by 


Google 


CASES  AT  LAW. 


273 


Under  the  3  &  4  ^.  4,  c.  91«  s*  9 ;  under  which  it  became  and  was  his 
duty  to  cause  one  general  list  to  be  made  out  from  the  twenty  lists  con- 
taining the  names  of  all  the  Jurors  whose  qualifications  had  been  so   ^hb  qubbn 


T.  T.  1844- 
Queen*sBench* 


allowed,  arranged  according  to  rank  and  property,  and  delivered  the  same 
to  the  Clerk  of  the  Peace  to  be  copied  into  the  book  for  the  Sheriff. 
There  seems  to  be  no  reason  why  this  should  not  have  been  done 
without  delay ;  the  statute  appears  to  contemplate  the  completion  of  the 
duty  by  the  Justices  before  they  separate,  in  sufficient  time  for  the  Sheriff 
to  have  the  book,  and  to  make  out  this  special  jury-list  before  the  1st 
of  January  following,  the  commencement  of  the  year  in  which  it  was 
to  come  into  operation.  The  Recorder  gave  these  twenty  lists  to  Mr. 
Magrath,  a  clerk  in  the  office  of  the  Clerk  of  the  Peace,  and  who  is 
said  to  have  acted  as  his  registrar,  to  make  the  one  general  list  there- 
from, and  he  left  Ireland  before  it  was  completed.  On  the  28th  or  29th 
of  December,  and  not  until  then,  a  general  list  was  delivered  to  the 
Sheriff,  not  containing  the  names  of  all,  but  from  which  several  names, 
twenty-four  at  least,  and  amongst  them  fourteen  of  St.  Audeon^s  parish, 
qualified  to  be  special  jurors  were  omitted  :  an  error,  that  the  difference 
in  the  amount  of  numbers  upon  the  tots  alone  and  of  itself  would  have 
called  attention  to,  and  which  the  withholding  the  lists  until  so  late  a 
day  was  calculated  to  conceal,  and  had  the  effect,  whether  intended  or 
not,  of  preventing  any  correction  of  the  error,  before  the  Sheriff  acted 
upon  the  list. 

All  these  circumstances,  and  every  further  consideration  I  bestow 
upon  the  matter,  increase  the  difficulty  I  feel  in  holding  that  this  was 
a  jurors'  book,  and  tend  to  confirm  the  opinion  which  I  expressed  when 
the  matter  was  before  the  Court  on  the  challenge  to  the  array ;  by  that 
opinion  I  abide ;  I  hold  the  objection  to  be  a  sound  ground  of  challenge  to 
the  array,  and  that  challenge  ought  to  have  been  allowed  (a).  But  I  think 
it  properly  cognizable  in  this  or  any  particular  case,  by  way  of  and  upon 
challenge,  and  that  it  does  not  now  form  a  fit  ground  of  motion  for  a  new 
trial,  especially  as  the  question  had  been  already  ruled  by  the  majority  of 
the  Court,  and  remains  upon  the  record  as  the  subject  of  such  challenge. 

The  next  objection  is,  that  illegal  evidence  was  admitted,  namely,  the 
printed  document  circulated  and  cried  about  at  MuUaghmast :  I  abide  by 
the  opinion  which  I  expressed  upon  the  argument  of  that  question  at  the 
trial,  and  think  it  unnecessary  to  add  any  thing  upon  it  (6). 

The  next  objection  comes  under  the  general  head  of  misdirection.  It 
is,  that  the  Court  did  not  properly  expkin  the  law  to  the  Jury.  The 
Court  distinctly  stated,  in  what  the  crime  of  conspiracy  consisted  ;  that  it 
was  the  concert  of  two  or  more  to  bring  about  an  end  illegal  in  itself,  or 
an  end,  abstractedly  legal  in  itself,  by  illegal  means ;  that  for  the  convic- 
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tion  of  one  or  more  persoDs  for  a  conspiracy,  the  law  required  that  the 
Jury  should  be  satbfied  and  coDvinced  that  there  was  concert  between 
two  or  more  for  the  purpose  of  directly  doing  an  illegal  act,  or  ehe 
for  the  purpose  of  effecting  or  causing  to  be  done  an  act  legal  in 
itself,  by  illegal  means;  thiit  in  order  to  convict  the  traversers,  or 
any  of  them,  of  the  charge  of  conspiracy,  it  was  necessary  that  the 
Jury  should  be  satisfied,  not  that  they  should  have  ground  to  sur- 
mise, but  that  they  should  have  such  evidence  before  them,  as  to 
convince  their  consciences,  that  the  traversers,  or  some  of  them,  did 
respectively,  and  in  common  combine  to  do  an  unlawful  act,  whether  that 
act  be  unlawful  in  itself  in  its  original  design,  or  become  so  by  the 
unlawful  means  by  which  it  was  agreed  that  it  should  be  brought  about  (the 
term  in  one  passage  of  the  charge  is  **  criminal,"  in  another  "  unlawful,"' 
in  another  *' illegal **)  ;  that  to  constitute  the  crime  of  conspiracy,  it  was 
not  necessary  that  the  unlawful  thing  agreed  to  be  done  should  he 
effected,  that  the  crime  of  conspiracy  might  be  complete,  although  in 
point  of  fact  the  criminal  end  was  never  attained :  nor  was  it  necessary 
that  the  fact  of  meeting  to  concert  the  common  illegal  agreement,  should 
be  dhrectly  proved,  if  from  the  acts  that  were  proved,  they  were  satis* 
fied  that  the  defendants  were  acting  in  concert  in  the  matter,  that  is,  in 
illegal  concert ;  that  without  proving  a  direct  time  or  place,  in  which  an 
illegal  agreement  was  concocted  between  two  or  more  of  the  traversers, 
it  was  for  the  Jury  to  say,  were  they  satisfied  upon  the  facts  proved,  that 
although  the  actual  time  of  the  conspiracy  was  not  proved,  yet  that  such 
conspiracy  as  imputed  must  have  taken  place ;  that  the  onu§  of  that 
proof  lay  upon  the  Crown ;  that  the  Jury  must  be  satisfied,  that  the  guilt 
which  was  imputed  had  been  proved,  that  is,  that  satis&ctory  evidence 
had  been  given  of  the  exbtence  of  the  alleged  conspiracy ;  and  if  they 
were  not  satisfied  of  that — if  that  was  not  made  out  to  their  minds,  so  as 
to  leave  them  above  and  beyond  reasonable  doubt  upon  the  subject,  it 
would  be  their  duty  not  to  convict  upon  the  presumption ;  they  were  to 
convict  only  upon  satisfactory  proof,  either  direct  or  inferential.  In  this 
direction  of  the  Court,  so  far  I  find  nothing  to  fault  or  conpUun  of. 
That  the  matter  charged  is  criminal,  I  entertain  no  doubt. 

With  respect  to  the  majority  of  the  counts,  there  can  be  no  question 
but  that  the  subject  matter  charged  is  highly  criminal.  The  conspiracy 
imputed,  is  a  conspiracy,  by  collection  of  large  assemblies  of  the  people 
in  various  parts  of  the  country,  and  by  the  exhibition  and  display  of 
great  physical  force,  and  by  means  of  the  intimidation  thereby  to 
be  caused,  to  produce  changes  in  the  laws  and  constitution.  In  one 
count  it  is  laid  expressly,  to  overawe  the  Legislature,  and  thereby 
effect  the  change.  To  conspire  by  physical  force,  and  by  the  use  of 
physical  force  to  effect  changes  in  the  laws  and  constitution  is  not 
merely  a  crime,  but  a  crime  of  high    degree,  on  the  very  veige  of 
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the  highest.     If  then  it  be  a  crime  of  the  greatest  magnitudei  to    T.  T.  1844. 

conspire  to  use  physical  forcot  for  the  purpose  of  effecting  a  change    9*^*^^ 

in  the  laws  and  constitution,  it  seems  to  be  but  a  step  short  of  that»   thb  qubbn 

to  conspire  to  exhibit  and  dbplay  such  a  command  of  power,  and  pos- 

sesuon  of  physical  force,  to  such  a  degree,  as  thereby  by  intimidation, 

or  through  the  dread  and  apprehension  of  the  use  of  that  physical  force, 

to  cause  the  changes  to  be  made.    To  conspire  actually  to  use  the 

power  and  force  for  such  a  purpose,  would  be  to  conspire  to  levy  war, 

nothing  short  of  it :  the  charge  contained  in  the  indictment  is  one  step, 

and  but  one  step,  short ;  it  is  a  conspiracy  to  exhibit  and  display  the  means 

and  power  of  using  physical  force,  in  a  suflScient  extent,  and  to  such  a 

degree,  as  to  produce  intimidation,  and  by  the  intimidation  so  produced, 

to  cause  changes  to  be  made  in  the  laws  and  constitution,  that  is,  by  the 

exhibition  and  display,  and  the  menace  and  apprehension  of  the  use  of 

physical  force — in  other  words,  by  the  threat  of  insurrection,  in  case 

they  be  not  yielded,  to  effect  the  changes ;  surely  that  b  highly  criminal ; 

a  conspiracy  to  collect  assemblies  of  the  people  in  such  numbers  and  for 

such  purposes,  is  in  my  opinion  a  misdemeanor  of  a  very  high  degree. 

The  consideration  of  the  real  mischief  and  character  of  the  mis* 
demeanor  furnishes  an  answer  to  the  next  topic  of  misdirection  sug- 
gested, namely,  that  statement  in  the  charge,  that  a  conspiracy  might 
exist  without  secrecy  or  treachery ;  the  offence  is  a  concerted  endeavour, 
by  the  display  and  exhibition  of  great  physical  force,  by  the  command 
and  power  exercised  over  and  in  the  collection  and  management  of  such 
large  masses,  and  by  the  intimidation  to  be  thereby  produced,  to  overawe 
and  effect  changes  in  the  constitution ;  display  and  open  exhibition  are 
the  tactics,  not  secrecy  and  concealment,  of  the  confederacy,  the  mode 
of  operation,  the  means  of  intimidation.  To  say  it  is  no  offence  to  con- 
qi>ire  to  produce  changes  by  dread  of  the  power  and  command  of  such 
masses,  because  there  is  no  secrecy,  but  a  studied  and  ostentatious  dis- 
play of  the  power  to  assemble,  control  and  wield  the  masses  in  order  to 
impress  the  conviction  and  apprehension  of  the  extent  of  that  power  and 
force  at  command,  is  a  position  which,  I  think,  requires  no  answer ;  no 
doubt,  secrecy  may  be  an  object  and  ingredient  of  conspiracy ;  but  if 
the  object  and  principle  of  the  confederacy  be  to  effect  its  purpose  by 
intimidation  and  the  display  of  physical  force,  the  tactics  and  mode  of 
carrying  out  that  object  must  necessarily  be  quite  the  contrary  of  secrecy 
and  concealment. 

The  next  objection  is,  that  the  Court  gave  its  opinion  on  the  facts  of 
the  case ;  instead  of  submitting  the  matter  entirely  and  exclusively  to  the 
Jury.  With  respect  to  which,  I  observe,  6rst,  that  it  was  distinctiy  and 
sedulously  stated  to  the  Jury,  that  they  were  to  decide  upon  all  questions 
of  fact ;  that  such  were  exclusively  for  their  consideration ;  and  in  one 
part  the  Chief  Justice  used  these  remarkable  expressions,  "  I  desire,  that 
in  what  I  have  said,  it  may  be  rejected  from  your  minds  altogether,  as  if 
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T.  T.  1 844.  I  were  giving  any  thing  like  an  opiuioD,  or  any  thing  bordering  upon  ao 
Queen  sBench.  QpjQJQu  ^jt|j  regard  to  the  facts  of  this  case,  which  will  be  for  your 
final  decision.**  Though  the  charge  does,  notwithstanding,  contain  ex- 
pressions of  opinion  upon  matters  of  fact,  I  am  not  prepared  to  say, 
that  such  expression  of  opinion  of  itself  is  a  sufficient  ground  to  set 
aside  a  verdict ;  my  own  course  and  practice  has  been  to  withhold  whatever 
opinion  I  may  entertain  upon  the  questions  or  matters  of  fact  that  arise 
for  the  consideration  of  the  Jury,  and  submit  the  consideration  of  them 
exclusively  and  altogether  to  the  Jury.  Though  such  has  been  my 
course  and  practice,  I  know  that  many  very  able  Judges  pursue  the 
contrary  course  ;  and  though  I  should  not  choose  the  instances  and  cases 
referred  to  by  the  Attorney-General  on  this  part  of  the  argument,  as 
examples  for  my  conduct  or  approval,  yet,  when  there  is  no  imputation 
of  controlling  the  Jury,  of  misleading  them  upon  any  matter  of  fict, 
or  preventing  them  from  examination  and  unfettered  decision  thereon, 
I  think  it  would  be  going  further  than  any  case  I  recollect,  to  bold  that 
the  mere  expression  of  the  opinion  of  the  Court  upon  matters  of  fact 
to  the  Jury  is  a  sufficient  substantive  objection  to,  and  valid  ground  for 
setting  a  verdict  aside. 

The  next  objection  is,  for  misdirection,  in  leaving  the  reports  in  a 
newspaper  published  by  one  of  the  traversers,  of  occurrences  at  certain 
meetings  as  evidence  against  another  that  the  acts  and  speeches  therein 
stated  did  occur,  and  were  spoken  by  that  other,  as  furnishing  proof 
against  him  that  he  was  engaged  in  the  conspiracy  charged  against  him. 

As  a  general  proposition,  it  is  plain  that  the  report  in  a  newspaper  b  no 
evidence  against  any  person  but  those  engaged  in  the  composing,  publish- 
ing and  editing  of  it;  but  it  is  said,  that  this  was  a  declaration  or 
publication,  and  so  an  act  in  furtherance  of  the  conspiracy  by  a  co- 
defendant,  and  is  therefore  not  only  evidence  against  the  publisher,  but 
against  every  other  member  of  the  confederation. 

It  may  not  be  immaterial  to  advert  to  the  manner  this  publication  has 
been  laid  in  the  indictment  as  an  overt  act.  First,  it  charges,  that  in 
pursuance  of  the  conspiracy,  a  particular  traverser,  Daniel  O'Connell, 
made  a  speech  at  a  particular  meeting ;  and  then  charges  another  tra- 
verser, in  pursuance  of  the  conspiracy,  with  publishing  in  the  form  of, 
and  purporting  to  be,  a  report  of  that  speech,  the  same  matter.  It  is 
argued  for  O'Connell,  that  the  publication,  for  instance,  the  Pilots  though 
admissible  in  evidence  against  Barrett,  and  to  go  to  the  Jury  so  far  as 
proof  of  his  act,  yet,  that  it  was  not  admissible,  and  ought  not  to  have  been 
left  to  the  Jury,  as  evidence  against  O'Connell,  either  to  show  that  he  was 
present  at  any  such  meetings,  or  made  the  speeches  imputed  to  him.  The 
objection  has  been  rested  on  two  grounds ;  first,  that  the  proof  of  publica- 
tion here,  was  only  the  statutable  proof  which  is  merely  made  evidence 
against  the  editor  or  proprietor,  and  not  against  any  other  party.     As  to 
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whicb»  it  does  appear  to  me,  that  when  the  statute  substitutes  such  proof  T.  T.  1844. 
as  conclusive  evidence  against  the  proprietor  on  every  proceeding  touch-  Quew^Bench. 
ing  the  paper,  it  makes  it  sufficient  proof  against  any  one  affected  by  his  thb  quecn 
acts.     Further,  it  was  proved  the  paper  was  lodged  in  the  Stamp-office,  v* 

with  the  signature  of  Barrett  upon  it.  It  was  said  that  this  was  no 
evidence  of  publication  beyond  the  individual  paper  lodged ;  but  no  such 
further  proof  is  necessary,  because  the  composition  and  printing  of  that 
paper,  though  but  one  were  printed,  is  brought  home  to  Barrett,  and 
further  publication  is  not  necessary,  as  decided  in  The  King  v.  Stone.  It 
therefore  appears  to  me,  that  the  proof  is  conclusive  against  Barrett, 
that  the  paper  was  his  act — his  verbal  act,  to  adopt  the  expression  of 
Phillipsy  in  his  book  on  Evidence — andtthat  it  was  also  proof  of  that  publi- 
cation as  an  act  of  Barrett  against  any  other  person  who  might  be  affected 
by  his  act,  or  wounded  through  his  side,  but  as  against  O'Connell,  it  is 
merely  proof  of  Barrett's  act,  that  he  composed  and  published  the  paper. 
The  important  question  remains,  was  the  newspaper  evidence  against 
O'Connell  and  the  other  traversers,  of  the  truth  of  the  matters  stated  in 
it ;  that  he  attended  the  meetings,  and  spoke  the  speeches  imputed  to 
him  therein?  It  was  merely  the  act  of  Barrett,  and  O'Connell  was  not 
proved  to  have  liad  any  connection  with,  or  knowledge  of  the  paper ;  he 
had  DO  share  in  the  publication  or  composing  of  it ;  it  affects  him  only 
so  far  as  an  act  of  Barrett's  can  ;  it  proves  per  se  no  act  or  speech  of 
O'ConnelFs ;  it  is  no  admission  of  his  that  he  spoke  what  it  contains : 
and  his  Counsel  very  properly  rely  on  the  rule,  that  being  as  to  him  mere 
hearsay  evidence  of  the  facts  and  matters  related  therein,  it  is  not  legal 
evidence  as  against  him  to  prove  that  such  facts  and  matters  did  actually 
take  place ;  when  words  or  writings  are  not  acts  in  themselves,  nor  part  of 
the  res  gesta,  but  a  mere  relation  of  some  part  of  the  transaction,  or  of  the 
share  which  other  persons  had  in  the  execution  of  it ;  the  evidence  is  not 
in  its  nature  original,  it  depends  on  the  credit  of  the  narrator.  On  the 
part  of  the  prosecution,  they  first  say,  it  was  evidence  against  O'Connell 
and  the  others,  that  it  is  a  publication,  an  act  (verbal  act)  of  Barrett  in 
furtherance  of  the  conspiracy,  and  therefore  evidence  against  al!  the 
defendants^  though  part  of  it  be  narrative;  and  they  rely  on  Res  v. 
Stone  (a).  The  letter  there  contained  no  narrative  matter,  but  informa* 
tion  as  to  the  condition  of  England,  and  its  ability  and  means  of  defence 
in  case  of  invasion ;  so  the  case  does  not  apply  to  the  matter  in  question 
here.  Rex  v.  Hmrdyy  and  the  determination  in  that  case  upon  Martin's 
letter  to  Margot,  was  strongly  pressed ;  neither  was  there  any  narrative 
or  hearsay  in  that  letter  of  any  act  or  declaration  of  Hardy,  but  it 
was  ruled  to  be  admissible  as  evidence  of  the  existence  of  conspiracy, 
not  Us  a  relation  of  an  act  done  by  Hardy,  nor  that  Hardy  was  party 


(a)  6  T.  R.  627 ;  25  St.  Tr.  1278. 
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to  %h0  conspiracy.  It  is  material  to  attend  to  the  two  points  that  were 
ruled  there,  one  as  to  Thelwairs,  the  other  as  to  Martm's  letter,  and  to 
the  reasoning  of  the  Chief  Baron  and  Baron  Hotham  on  the  first,  and  of 
Bailer,  J.,  hoth  where  he  differed  from,  and  where  he  agreed  with 
them  (a) :  he  says,  **  There  are  two  things  to  he  considered  in  an  indict- 
'*  ment  of  this  sort ;  first,  whether  any  conspiracy  elists ;  next,  what  share 
"  the  prisoner  had  in  that  conspiracy.  It  appears  to  me,  that  when  we 
<<are  considering  the  first  question,  any  thing  that,  passed  from  any 
"person  who  is  proved  to  he  a  party  in  the  conspiracy,  ought  to  be 
"  received  as  evidence ;  and  it  is  received  for  the  purpose  of  showing 
**  what  was  the  extent  and  nature  of  the  conspiracy.^  Then,  after  giving 
his  seasons  for  thinking  the  letter  admissible  for  thaV  purpose,  he  adds, 
"  But  before  it  can  affect  the  prisoner  materially,  it  ia  necessary  to  make 
"  out  another  point,  namely,  that  he  concerted  to  the  extent  the  others 
"  did  ;**  and  adverting  to  the  same  distinction,  he  enforces  it  by  reference 
to  the  case  of  Lord  Russel,  and  goes  on  to  say,  *'  The  first  question  to  be 
"  made  out  is,  that  there  W^as  a  conspiracy  to  affect  the  life  of  the  King ; 
**  to  make  out  that,  you  must  go  into  evidence  of  what  was  done  by  other 
'< persons;  when  established,  I  agree  that  that  would  not  affect  the 
'<  prisoner,  but«it  is  first  necessary  to  show  that  there  was  a  conspiracy  on 
*'  foot,  and  then  you  go  on  to  see  whether  there  is  or  not  evidence  that 
.*<  the  prisoner  waa  acting  a  part  in  thai  conspiracy."  So  that  the  case 
appears  to  me  to  furnish  an  authority,  not  for,  but  against  the  argument 
for  the  prosecution  upon  this  question. 

Upon  the  part  of  the  prosecutor,  it  has  been  further  argued,  that  tbb 
was  an  act  of  publication  in  furtherance  of  the  conspiracy,  and,  therefore, 
the  whole  of  it  was  evidence  against  all  charged  as  taking  part  in  the  con- 
spiracy ;  though  a  portion  of  it  be  but  narration,  it  was  admissible  in 
evidence  against  Barrett,  and  could  not  have  been  rejected,  nor  excluded 
from  the  consideration  of  the  Jury,  so  &r  as  acts  of  Barrett  can  affect 
O'Connell.  But  no  authority  is  adduced  io  warrant  the  position  that  a 
narration  by  Barrett  of  matters  imputed  to  O'Connell  is  evidence  of  the 
facts  against  him  until  they  have  been  proved  conspirators.  The  objec- 
tion is,  that  it  was  left  to  the  Jury  as  proof  of  the  acta  of  O'Connell,  from 
whence  they  might  infer  that  he  was  a  party  to  the  conspiracy,  whereas 
O'Connell  said  he  ought  not  to  be  made  answerable  for  the  mbtakes  of 
reporters;  and  with  the  exception  of  what  he  had  said,  and  had  been  proved, 
he  submitted  as  matter  of  law,  these  papers  were  not  evidence  against  him ; 
and  he  compUins  now,  that  these  newspapers  were  left  to  the  Jovy,  as 
evidence  of  the  fact  of  conspiracy  against  him.  The  cases  which  have 
been  cited  go  to  show  that  the  acts  of  a  co-conspirator  are  evidence 
against  all ;  and  it  has  been  argued  on  the  part  of  the  prosecution,  that 


(«)a4St.Tt.  476. 


Digitized  by 


Google 


CASES  AT  LAW. 


279 


the  verbal  acU  of  some  are  evidence  against  all.  That  argument  rests  upon 
the  assumption  and  foondation  that  they  had  been  shown  to  be  co-con- 
spurators,  that  the  conspiracy  had  been  established,  and  snch  acts  then  made 
proof.  But  as  it  has  been  justly  argued  on  behalf  of  the  traversers,  the 
objection  here  is,  that  such  act  of  (he  one  woa  left  to  the  Jury  as  proof  of 
the  con^iracy  by  the  others.  If  there  was  no  conspiracy,  the  representa- 
tions of  Barrett  ware  no  evidence  against  CConnell,  and  therefore,  the 
representations  of  Barrett  ought  not  to  be  left  to  the  Jury  as  evidence  that 
O'Connell  was  engaged  in  the  conspiracy ;  yet,  it  appears  to  me,  that 
they  were  so  left  to  the  Jury  by  the  Court ;  the  Court  observing  **  that 
« those  great  assemblies  and  monster  meetings  were  brought  together  and 
<<did  take  pkce,  seemed  to  be  agreed;  and  that  the  bands  and  banners 
^go  but  a  little  way  to -establish  the  crime  imputed,  that  is,  the  design 
**  by  intimidation  and  by  demonstration  of  physical  power  to  overawe 
*^  the  councils  of  the  nation,"  says  to  the  Jury,  <<  But  the  striking  feature 
*Mn  the  meetings  is,  the  immense  masses  in  which  the  people  were 
"collected,  and  the  nature  of  (he  speeches  delivered.  Generally, 
"those  speeches  were  made  by  Daniel  O^Connell,  but  he  was  not 
"  alone  or  singular  in  being  the  person  who  addressed  the  multitudes ; 
"  you  will  say,  whether  from  the  nature  of  those  speeches,  (hey  were 
"acting  in  pursuance  or  promotion  of  a  (^ommon  desigi,  and  that  k 
"criminal  one;  it  will  be  for  you  to  judge  on  this  point:"  and  then 
passages  from  the  reports  of  the  speeches  in  the  Pilot  and  other  papers 
are  submitted  to  the  consideration  of  the  Jury.  That  appears  to  me, 
to  be  distinctly  leaving  to  the  Jury  these  reports  as  evidence  of  speeches* 
as  evidence  of  the  facts,  that  0*Connell  was  at  those  meetings  and  made 
those  speeches;  from  which  the  Jury  were  to  draw  the  inference, 
whether  or  not  the  traversers,  he  and  the  others,  were  acting  in  the 
prosecution  of  one  common  design,  and  that  the  criminal  one  charged. 
The  Freeman's  Journal  of  the  30th  of  May  contains  an  account  of  the 
Longford  meetbg ;  and  a  speech  of  O'Connell  as  there  reported,  was,  I 
think,  properly  submitted  to  the  Jury,  because  Jackson  deposes  that  at  the 
Association  next  day,  O'Connell  did,  save  as  to  one  typographical  error, 
vouch  the  correctness  of  the  report,  and  thereby  made  it  evidence  against 
him.  But  two  o(her  documents  were  submitted  to  the  Jury  ;  aamely,  the 
Pilot  of  the  14th  of  June,  giving  an  account  of  the  mee(ing  at  Mallow, 
and  that  of  the  I6th  of  August  of  that  at  Tara.  These  papers *were  left 
with  strong  observations  to  the  Jury,  against  O'Connell,  as  evidence  of 
bis  having  spoken  those  speeches;  it  was  assumed  that  he  did  speak 
them,  for  s(rong  observations  were  made  on  the  tendency  of  those 
speeches,  and  the  intentions  of  the  man  who  made  them ;  the  Court 
distinctly  left  these  to  the  Jury  as  evidence,  with  the  other  speeches 
actually  proved  to  have  been  spoken  (those  at  Clifden  and  Mullaghmast 
especially),  and  in  support  of  the  strongest  charge  in  the  indictment. 
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The  Jury  are  asked,  '*  Is  this  threat  and  intimidatioD,  or  is  it  discusnoo) 
^*  is  it  seeking  to  procure  a  change  in  th^  law  and  constitution  by  intimida- 
**  tion  and  the  show  of  physical  force,  or  is  it  free  and  fair  discussion,  such 
*<as  might  properly  be  adopted  and  resorted  to*  by  persons  who  hafe  poll* 
^'  tical  rights  to  advance  ?  It  is  for  you  to  say  what  is  the  meaning  and 
**  the  object  of  those  speeches,  those  displays,  those  statements  of  physical 
<<  force ;  that  is  what  he  signiBes  in  express  terms,  what  is  the  meaoiDg 
**  of  it  ?"  It  is  plain,  therefore,  that  these  reports  and  speeches  were  left 
to  the  Jury  as  evidence  of  a  conspiracy^  and  as  proof  whence  the  Jury 
might  infer  that  O'Connell  had  engaged  in  this  conspiracy.  It  therefore 
appears  to  me,  having  regard  to  the  manner  in  which  those  papers  were 
left  to  the  Jury,  that,  so  far  as  they  contain  reports  of  speeches  of 
O'Connell,  they  do  not  come  within  the  rule  which  makes  the  declara- 
tions of  co-traversers  evidence,  the  conspiracy  not  having  been  previously 
established,  but  thus  being  oflfered  as  proof  of  the  conspiracy — in  fact,  to 
establish  the  conspiracy  charged  against  O'Connell. 

But  it  b  said,  no  objection  was  made  to  the  admission  of  this  evidence 
on  the  trial,  and,  therefore,  it  is  now  too  late.  No  objection  could  be 
made  to  the  reading  of  the  papers  even  as  declarations  of  the  proprietors, 
who  were  all  on  trial ;  these  newspapers  were  admissible  in  evidence  against, 
^nd  as  the  acts  of  Barret,  Gray  and  Duffy,  and  so  far  as  their  acts  might 
affect  O'Connell,  against  him,  as  publications  by  them  calculated  to  have 
had  effect  on  the  public  mind ;  but  not  as  evidence  against  O'Connell  or 
the  other  traversers  of  the  truth  of  the  statements  therein,  of  the  fact  of 
speeches  of  O'Connell  as  actually  made  by  him,  in  order  to  found  ao 
inference  that  he  was  engaged  in  the  conspiracy.  These  papers  were 
strictly  admissible  in  evidence,  and  could  not  be  withheld  from  the  Jury 
as  against  Barrett ;  yet,  the  objection  taken  on  the  part  of  O'Connell  was 
open  to  him,  and  I  think  there  was  misdirection  in  leaving  this  evidence 
to  the  Jury  as  proof  of  acts  of  O'Connell  at  Mallow  and  Tara. 

Further,  it  was  argued  that  it  is  now  too  late  to  make  the  objection, 
that  it  ought  to  have  been  made  at  the  trial  by  Counsel,  when  it  might 
have  been  rectified  on  the  attention  of  the  Court  being  called  to  it;  to 
which  I  think  Mr.  Fitzgibbon's  answer  is  full  and  perfectly  just,  **  That 
**  it  was  not  more  incumbent  on  the  Counsel  for  the  traversers  to  see 
<<  that  the  law  was  properly  adhered  to,  than  it  was  for  every  member 
"  of  the  Court.  The  negligence,  remissness,  or  inattention  of  Counsel, 
**  in  a  Court  of  criminal  jurisdiction,  cannot  be  admitted  as  an  answer 
"  to  a  misdirection,  which  it  was  equally  the  duty  of  every  member 
<<  of  the  Court  to  avoid  and  to  correct."  I  concur  with  him :  it  is  not 
an  answer  in  a  criminal  case  to  say,  that  the  objection  was  not  made 
at  the  trial,  if  injustice  was  or  may  have  been  done.  It  is  the  duty 
of  the  Court,  and  of  every  member  of  it,  to  take  care  that  the  case  be 
fairly  submitted  to  the  Jury,  and  if  an  error  has  been  committed,  it  is  our 
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duty  to  correct  that,  so  far  as  we  can,  and  to  take  care  that  it  may  not  be  T.  T.  1844. 
attended  with  further  injustice,  and  that  the  verdict  found  upon  such  (^^'^Bench. 
error  shall  not  be  suffered  to  stand.  the  qubbn 

Affain,  it  has  been  said  that  O'Connell  used  the  newspapers  himself.   I      ,      ^* 

do  not  find  that  be  used  any  papers  that  contained  a  report  of  the  meet-  

ings  at  Tara  or  Mallow.  I  put  the  Longford  meeting  out  of  the  question,  Judgment  of 
for  he  adopted  that  report.     The  other  traversers  called  for  the  reading  ' 

of  various  other  matters  in  the  newspapers ;  so  far  as  they  did,  they  made 
them  evidence  against  themselves,  but  that  does  not  make  these  reports 
evidence  against  O'Connell,  who  did  not  use  them  or  call  for  the  reading 
pf  any  part  of  them. 

As  to  another  argument  on  the  part  of  the  prosecution,  that  the 
Court  should  not  disturb  the  verdict  because  there  was  no  affidayit  that 
O'Connell  did  not  make  these  speeches,  I  cannot  consider  that  of  any 
validity.  The  Court  have  allowed  evidence  to  go  to  the  Jury,  which 
ought  not  to  have  gone ;  and  I  never  heard,  in  a  criminal  case,  that  such 
an  objection  was  required  to  be  supported  by  an  affidavit  denying  the  fact, 
or  guilt  imputed.  That  appears  to  me  a  monstrous  proposition,  unsup- 
ported by  authority  or  principle. 

It^has  been  said  further,  that  the  Association  published  the  Pilot  and 
Freetnan  newspapers  through  the  repeal  wardens,  and  that  0*Connell,  as 
a  principal  member  of  the  Association,  must  be  responsible  for  the  con- 
tents of  those  papers.  I  am  by  no  means  prepared  to  go  the  full  length 
of  that  argument,  even  if  it  had  been  shown  that  these  papers  had  gone 
through  the  bands  of  the  repeal  wardens ;  but  there  is  no  proof  that  they 
did,  or  that  any  copy  was  published  beyond  the  identical  copy  which  was 
produced ;  and  the  case  of  Watts  v.  Prater  expressly  decides  that  the 
Court  are  not  at  liberty  to  presume  that  any  other  copy  was  printed,  much 
less  published. 

But  it  has  been  said,  that  there  was  abundant  proof  besides ;  and  in 
addition  to  this  objectionable  evidence  of  the  Mallow  and  Tara  meetings 
in  the  evidence  as  to  the  Longford,  Clifden,  and  Mullaghmast  meetings 
and  speeches,  to  sustain  the  verdict  against  O'Oonnelli  So  far  as  a  Judge 
can  express  an  opinion  on  the  weight  of  such  evidence,  and  in  discussing 
this  matter  on  a  motion  for  a  new  trial,  I  am  called  on  to  express  my 
opinion  thereon,  I  think  there  was  evidence  to  warrant  and  sustain  the 
verdict 9  independent  of  those  objectionable  reports  and  newspapers ;  but 
I  do  not  feel  myself  at  liberty  to  say  what  opinion  the  Jury  would  have 
come  to  thereon,  without  this  additional  matter.  I  cannot  say  how  this 
very  evidence  may  have  affected  the  Jury ;  therefore,  on  the  principle  laid 
down  and  acted  on  in  Wright  v.  Tatham  and  De  Rutzen  v.  Parr^  as  this 
evidence  was  put  directly  to  the  Jury,  whence  they  might  infer  conspiracy 
and  guilt  against  the  traversers  besides  Barrett,  I  cannot  say,  if  it  had  been 
withheld  from  them  on  the  consideration  of  that  question,  that  they  would 
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have  arrived  at  the  same  conclusion.  Wherefore,  upon  the  whole  arfo- 
ment  upon  this  objection,  I  am  of  opinion  that  these  newspapers  were  not 
THB  QUEEN  legal  evidence  against  O'Connell  that  he  had  attended  those  meetings  tod 
spoken  those  speeches,  and  that  the  Jury  were  in  this  reject  misdirected 
on  an  important  matter;  and  on  this  ground  I  think  the  verdict  ongbt to 
be  set  aside. 

Another  objection  was  made,  that  the  attention  of  the  Jury  had  not 
been  sufficiently  or  properly  drawn  to  the  evidence  on  the  part  of  the 
traversers,  with  respect  to  their  disclaimers  of  using  force,  the  inculcations 
for  preserving  order,  and  committing  no  breach  of  the  peace  at  those 
meetings,  and  to  the  speeches  of  O'Connell  in  1799  and  1810.  The 
Court  did  not  detail  those  matters  nor  observe  upon  them ;  they  were 
not  denied  or  disputed ;  the  matter  of  those  speeches  was  not  really  a  sab* 
ject  of  discussion  at  the  time.  It  was  not  denied  that  O'Connell  was  sincere 
in  his  efforts  to  procure  a  repeal  of  the  Union ;  but  the  question  was, 
whether  he  intended  to  do  that  by  illegal  means  or  not  ?  therefore  it  does 
not  appear  to  me  that  those  speeches  were  ad  idem.  In  the  same  way, 
the  anxiety  to  keep  order  and  to  prevent  any  breach  of  the  peace,  and 
that  none  was  committed;  that  these  vast  assemblies  were  perfectly 
manageable  and  obedient,  may  not  have  been  considered  evidence  dis- 
proving the  charge,  or  in  favour  of  the  traversers :  it  may  have  been  just 
the  other  way ;  it  may  have  been  considered  an  object  for  those  who 
wished  to  overawe  the  Parliament,  or  the  other  subjects  of  the  realm  who 
differed  from  them,  by  the  display  of  physical  force  to  show  the  extent 
of  their  power,  by  showiag  the  degree  of  discipline  in  whidi  the  mssses 
were — how  orderly  and  regularly  collected,  assembled  or  dispersed — bov 
formidable  instruments  the  people  so  held  in  hand  were. 

I  shall  now  advert  briefly  to  the  case  of  Tierney.  Several  additiontl 
objections  have  been  made  on  his  behalf;  that  there  was  no  evidence  thtt 
he  knew  of  any  acts  of  criminality  of  the  Association,  previous  to  the 
month  of  October,  or  of  the  meetings  or  speeches  at  Tara,  Longford, 
Clifden,  or  Muilingar ;  or  that  he  was  ever  acquainted  with,  or  had  seen 
any  of  the  traversers  except  O'Connell,  before  the^  3rd  of  October ;  that 
the  Jury  were  misdirected  with  respect  to  him ;  that  there  was  no 
evidence  to  warrant  them  in  finding  a  verdict,  and  if  there  was  any  to  be 
submitted  to  them,  it  was  not  left  to  them  with  the  observations  which 
ought  to  have  been  submitted  to  them.  He  attended  the  AssodatioD, 
which  had  openly  held  its  meetings  in  the  seat  of  Government,  bring- 
ing in  contributions  to  its  funds  on  the  3rd  of  October ;  and  his  attend- 
ance and  conduct  there  was  the  principal  evidence  against  him.  He 
handed  in  money,  and  he  made  a  rash  and  reprehensible  speech,  v^ 
unlike  what  one  would  expect  from  a  gentleman  of  his  profession  and 
education.  Then,  immediately  O'Connell  makes  a  speech  thanL'ng 
Tierney  for  his  conduct.    That  is  the  main  evidence  against  Tierney ; 
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tnd  it  has  been  argaed  on  his  behalf,  that  it  is  not  efidence  on  which  the  T.  T.  18^4. 
Jury  shonld  have  foiind  him  guilty  of  having  conspired  with  the  others.  Q«g»**^^^ 
He  has  been  convicted  on  the  eighth  count  of  the  indictment)  that  of  the  qusbn 
exciting  hostility  between  the  Irish  and  the  English.    In  order  to  warrant  ^* 

that  verdicty  the  Jury  ought  to  be  satined  that  there  tras  isn  actual  con- 
federacy formed  between  him  and  the  others,  knd  although  they  n^y 
infer  that,  they  must  find  it  in  fact,  and  unless  there  be  confederacy 
shown,  and  found,  the  reprehensible  speech,  and  contribution  of  money 
was  not  enough  to  establish  a  charge  of  this  description. 

It  is  true  there  was  a  general  direction  given  to  the  Jury,  as  to  the 
necessity  and  obligation  of  their  being  satisfied  that  there  was  concert  and 
conspiracy  before  they  could  convict  him  ;  but  coincidence  of  opinion  or 
of  expression  is  not  conspiracy,  and  there  ought  to  be  proof  or  evidence 
ag»nst  each,  whence  a  concert  may  be  implied.  If  there  was  not  evidence 
to  warrant  them  finding  a  confederacy  between  him  and  the  others,  he 
should  have  been  acquitted.  Conspiracy  is  a  fact  to  be  found  by  a  Jury, 
Dot  an  inference  of  law  flowing  from  a  violent  speech.  When  and  where 
did  he  conspire  with  the  others  ?  It  is  not  to  be  overlooked  that  Tiemey, 
*  in  the  speech  he  delivered  in  the  Association,  referred  to  the  battles  of 
Benburb  and  Yellow  Pord,  two  places  alluded  to  in  the  card  of  the 
Association,  which  might  shdw  that  he  was  a  member  of  the  Assodation ; 
but  the  Association  has  not  been  throughout  the  trial  charged  to  be  per$e 
an  illegal  confederacy.  It  is  asked  by  the  Court,  in  Summing  up,  why 
Tiemey  introduced  these  references  into  his  speech  ?  It  is  then  put, 
whether  or  not  he  then  adopted  the  objects  and  views  of  the  Association 
with  O'Connell  and  the  other  members  now  accused  with  him  ?  It  ought 
to  have  been  first  inquired  whether  or  not  he  knew  or  was  aware  of  the 
views  of  O'Connell  and  the  other  members  now  accused  with  him,  or 
whether  there  was  evidence  thereof? 

Hiere  is  a  want  of  accuracy  in  this  part  of  the  charge  that  ought  not 

to  eaust,  because  he  might  become  a  member  of  the  Association  and  not 

a  member  of  the  conspiracy.     It  ought  to  be  shown  how  he  could  adopt 

prerioiis  misconduct,  or  what  evidence  there  was  that  he  had  done  so  ?  I 

think  there  is  no  evidence  that  Tiemey  knew  of  the  previous  meetings  at 

tfae  different  times  and  places  mentioned,  and  the  ^eeches  thereat ;  or 

that  he.  was  a  party  to  the  common  design  of  those  who  attended  and 

spoke  there.     There  is,  therefore,  a  want  of  precision,  which  may  have 

misled  the  Jury,  in  this  expression  of  the  Court,  <<  Whether  Tierney 

**  knew  or  did  not  know  of  the  existence  or  particulars  or  nature  of  those 

**  proceedings,  we  do  not  exclude  from  your  consideration."  At  all  events 

the  Jury  should  have  been  more  positively  told,  that  if  they  were  satisfied 

there  was  concert  between  him  and  them,  they  should  find  him  guilty ;  if 

not,  they  should  acquit  him  :  instead  of  being  told  that  he  certainly  might 

have  known  them,  and  that  it  was  for  the  Jury  to  say  whether  he  could 
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T.  T.  1844.   have  avoided  knowing  them.     With  respect  to  him,  therefore,  I  think 

Queen^sBeneh,   we  rather  withdrew  the  real  question  from  the  Jury,  without  pointing 

THE  QUEEN   their  attention  to  any  evidence  showing  previous  communication  or  priritj 

V'  with  the  illegal  common  design ;  as  against  him  it  was  left  on  loose  and 

vague  pVohahilities,  to  say  whether  he  was  a  participator  in  the  common 

Judgment  of    design,   whether  he  had   adopted  that  Association  and  undertaken  to 

'    '    carry  out  the  same  designs  by  the  same  means  ? 

It  is  not  enough  to  say,  that  in  other  parts  of  the  charge  the  direction 
was  right.  I  think,  therefore,  as  regards  Mr.  Tierney,  these  are  additional 
grounds  why  the  verdict  ought  to  be  set  aside. 


OCONNELL. 


Judgment  of  CBABfPTON,  J. 

Cbampton,J  j^^  classes  of  objections  have  been  taken  to  this  verdict ;  ficst,  those 
which  are  formal ;  secondly,  those  which  are  substantiaL  Both  these 
must  be  considered. 

In  order  that  judgment  should  be  pronounced  on  convicted  parties,  the 
Court  should  be  satisfied,  not  only  that  substantially  justice  has  heen 
done  in  the  particular  case,  but  also  that  the  trial  has  been  duly  condacted 
accotding  to  legal  form.  If  there  be  a  departure  from  legal  form,  and 
the  objection  appears  upon  the  record,^— or,  if  not  appearing  on  the 
record,  and  neither  cured  by  the  statute  nor  waived  by  the  defendant,-^ 
it  be  brought  by  affidavit  before  the  Court,  the  party  must  have  the 
benefit  of  it,  however  remote  the  objection  may  be  from  the  merits  of 
the  case.  We  would  not  put  the  defendants  to  the  circuity  of  a  writ  of 
error,  where  the  record  shows  that  there  has  been  a  mistrial ;  and  where 
a  mistrial  has,  in  fact,  taken  place,  or  a  fatal  irregularity  has  occurred,  it 
is  a  sound  and  proper  exercise  of  the  discretion  of  the  Court,  to  give 
relief,  upon  motion,  to  an  injured  party.  The  forms  of  the  law  are  fences 
'  for  the  protection  of  innocence,  and  we  must  not  suffer  them  to  be 
prostrated  in  order  thus  irregularly  to  punish  guilt.  On  the  other 
hand,  it  would  be  manifestly  unreasonable  to  allow  a  mere  formal  objec- 
tion (when  the  Court  is  called  on  to  exercise  a  sound  discretion)  to 
prevail  against  the  justice  of  the  case,  when  the  party  objecting  has  misled 
the  prosecutor  by  a  previous  waiver  of  the  objection  on  which  he  now 
relies,  or  by  having  omitted  to  make  it  in  doe  time. 

The  first  objection  relied  upon  is-p-*<  That  there  has  been  a  mistrial  in 
**  this  case,  in  consequence  of  Mr.  Rigby  (one  of  the  Jurors)  having  been 
"sworn  on  the  Jury  by  the  name  of  John  Rigby.'*  Mr.  Rigby's  name 
was  John  Jtuon  Rigby  ;  but  on  the  jurors'  book  and  on  the  panel,  the 
name  is  John  Rigby,  and  by  the  name  of  John  Rigby  Mr.  Rigby  was 
summoned  and  wtis  sworn ;  and  he  was  sworn  on  the  Jury,  ^ot  only 
without  any  objection  made  by  the  defendants,  or  any  of  them,  but  be 
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was  sworn  at  the  instance  of  one  of  the  defendants'  Counsel.  The 
Attorney-General  insisting  only  that,  if  sworn,  Mr.  Rigby  should  be 
sworn  by  the  name  of  John  Rigby,  the  name  appearing  on  the  panel,  in 
order  to  prevent  what  otherwise  would  make  error  on  the  record.  There 
was  no  doubt  whatever  as  to  the  identity  of  the  individual, — that  he  was 
the  person  who  was  returned  by  the  collectors  and  pUced  on  the  jurors' 
book,  and  also  on  the  panel :  and  indeed,  there  was  some  evidence,  that 
if  his  baptismal  name  was  John  Jason,  he  was  also  well  known  by  the 
name  of  John  Rigby.  All  this  was  clearly  shown  upon  Mr.  Rigby's 
examination  in  Court.  This  objection  was  not  taken  until  the  Jury  were 
about  to  hand  in  their  verdict,  and  after  the  traversers  had  been  generally 
apprised  of  the  adverse  character  of  that  verdict.  The  answer,  then,  to 
this  objection,  upon  which  a  multitude  of  cases  have  been  cited,  are 
these:  first,  (he  objection  does  not  appear  upon  the  record,  which 
separates  thb  case  from  that  class  of  cases  of  which  Rex  v.  Delany  is  one, 
and  in  which  the  Court,  to  avoid  the  circuity  of  a  writ  of  error,  sets  aside 
the  verdict  upon  motion,  or  advises  the  Crown  not  to  punish ;  but  it  is  a 
motion  to  the  discretion  of  the  Court :  secondly,  it  is  not  the  case  of  a 
wrong  person  being  sworn  on  the  Jury  in  the  name  of  another  person 
who  was  summoned ;  though  if  such  were  the  case,  it  would  still  be  a 
ease  for  the  Court  to  exercise  its  discretion  upon ;  and  this  circumstance 
separates  the  present  case  from  that  class  of  cases  relied  on  by  the 
defendants,  in  which  a  person  not  at  all  entitled  to  be  a  Juror  has,  not- 
withstanding, been  sworn,  and  acted  as  a  Juror.  But,  at  the  utmost,  this 
is  the  case  of  the  right  person  being  sworn,  but  being  sworn  by  a  wrong 
name,  there  being  a  misnomer  of  him  both  on  the  panel  and  on  the 
poitea :  thirdly,  the  objection  in  this  case  was  not  made  in  due  time,  if 
tenable  at  all ;  and  the  cases  of  Wray  v.  Thome  (a)  and  Rex  v.  Frost, 
are  (if  we  wanted  authorities)  express  (especially  the  latter),  to  guide 
our  discretion  upon  this  matter. 

The  second  objection  is  rested  also  on  the  ground  of  a  mistrial.  It  is, 
**  That  the  Court  had  not  jurisdiction  to  extend  the  time  of  trial  beyond 
the  Term  in  which  it  commenced."  This  question  depends  upon  the 
construction  of  the  statute  of  the  1  FT.  4,  c.  31,  s.  3,  by  which  it  is 
provided,  **  That  if  any  trial  at  bar  shall  be  directed  by  any  of  the  said 
**  Courts,  it  shall  be  competent  to  the  Judges  of  such  Court  to  appoint 
"such  day  or  days  for  the  trial  thereof  as  they  shall  think  fit;  and  the 
"  time  so  appointed,  if  in  Vacation,  shall  for  the  purpose  of  such  trial  be 
deemed  and  taken  to  be  a  part  of  the  preceding  Term."  Under  this 
section  it  is  contended  that  the  Court  may  l^x  a  trial  at  bar  to  commence 
on  any  day  in  the  Vacation  after  Term  ;  as  by  its  ordinary  authority  it 
may  fix  a  day  or  days  for  a  trial  at  bar  to  commence  during  Term  ;  but 
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T.  T.  1 844.    that  the  statute  does  not  authorise  the  continuftQce  In  the  Vacation  of  a 

QHem^sSen^,   trial  fij^gj  iq  commeuce  in  Term.  '  It  ia  said  that  the  statute  applies  only 

THE  ^UEBN   to  the  case  of  trials  to  be  had  wholly  in  Vacation,  and  that  it  does  not 

V*  extend  to  the  case  of  a  trial  begun  in  TeruEi  time^  and  not  concluded 

o'cowwiBLio   ^^  jIj^  g^j  ^^  ^|j^   j^^^ .   j^^^  ^jj.^  j^^^^^  j^  ^  ^^^^^^  imU$u9  in  the 

Judgment^  Statute,  and  that  the  Court  cannot  supply  the  omission.  I  admit  the 
RAMPTON,  (joctrinO)  that  if  this  be  a  casvs  omtesuSf  if  it  be  not  within  the  scope 
of  the  statute  fairly  interpreted*  there  has  been  a  mistrialt  ftnd  this  f  erdict 
otight  not  to  stand.  But,  in  my  opinion,  there  is  no  casus  mrdtiut 
here*  I  think,  upon  the  true  construction  of  the  statute,  the  case  before 
us  is  not  only  within  the  mischief  to  be  remedied  by  the  statute,  htA 
plainly  and  necessarily  implied  in  its  terms. 

The  inconvenieBce  the  Legislature  had  to  deal  with  was  this  :*-4be 
Court,  by  its  ordinary  jurisdiction,  could  order  a  trial  at  bar  for  any  day 
or  days  in  Term  time ;  but  it  could  not  order  a  trial  at  bar,  cotnmenciog 
in  Term  time,  to  continue  in  the  Vacation ;  nor  could  it  order  such 
a  trial  to  commence  in  the  Vacation.  Accordingly,  to  meet  thb  in* 
convenience,  the  terms  of  the  statutes  are  as  general  as  possible. 
<<  The  Court  ma)r  appoint  such  day  or  days  (for  the  trial  at  bar)  as  they 
**  shaH  think  fit,  t.  e^  any  day  or  days  in  or  out  of  Term ;  and  the  time 
'^so  appointed  (that  is,  the  day  or  days  if  in  Vacation)  shall,  for  the 
**  purposes  of  the  trial,  be  deemed  a  part  of  the  Term."  The  Court 
may,  under  this  provision,  appoint  any  day  or  days  they  Biay  think  fit  i 
of  course  they  may  appoint  some  of  those  days  to  he  in  the  Teroi  and 
some  to  be  in  the  ensuing  Vacation.  There  is  nothing  to  restrain  the 
generality  of  the  words  giving  to  the  Court  the  choice  of  the  days  of 
trial ;  whereas,  the  defendants*  construction  requires  us  to  restrict  that 
generality,  by  reading  ^*  such  day  or  Jays  m  the  Court  shall  think  fit,** 
as  if  it  had  been  written  <<  such  day  or  days  in  Vacation  as  the  Court 
shall  think  fit."  But  we  can  no  more  restrict  than  we  can  enlarge  the 
enactment.  From  the  language  of  the  statute,  two  things,  I  think,  are 
plain  :  first, — that  the  fixing  -of  a  trkl  at  bar  to  begin  in  Terss  time 
was  contemplated  by  the  Legislature;  and,  8econdly,-^that  it  also  cea- 
ten^plated  that  such  a  trial  might  be  in  connection  with  days  ia  Vacatiea. 
It  required  no  enactment  to  enable  the  Court  to  fix  a  day  or  days  for  a 
trial  at  bar  to  be  had  wholly  in  Term  time ;  and  yet  the  enactoaent  clearly 
includes  such  days,  there  being  no  restriction  as  to  the  days,  but  the  dis- 
cretion of  the  Court ;  and  the  words,  "  If  in  Vacation,"  plainly  show 
that  the  time  appointed  for  tlie  trial  might  or  might  not  be  in  the 
Vacation  ;  that  is,  it  might  be  in  Term  time,  but  cut  6otto  any  legtslatife 
permission  to  the  Court  to  fix  a  day  or  days  for  trial  in  Term  tioM^ 
unless  in  connection  with  a  time,  some  of  which  was  contemplated  to  be 
in  the  Vacation.  The  Court,  of  its  ordinary  authority,  could  fix  a  day 
or  days  for  a  trial  at  bar  to  be  had  wholly  in  Term  time  ;  and  it  is  absurd 
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to  suppose  that  the  Legislature  would  think  it  necessary  to  have  such  days  y^  y^  |  g^^^ 
deemed  a  part  of  the  Term.  It  plainly  follows,  then,  that  the  Legislature  Quem'sBeneh. 
meant  to  provide  for  two  cases ;  one,  the  case  of  the  Court  fixing  a  trial  the  qubbn 
al  bar  to  commence  in  the  Vacation  ;  and  the  other,  the  case  of  a  trial  ai  v, 

bar  fixed  to  commence  in  Term  time,  but  which  might  run  into  the   o'cohmell. 
Vacation;  and  accordingly  the  language  i^,  the  time  so  appointed,  if  in     Judgment  of 
Vacation,  shall  be  deemed  part  of  the  preceding  T^'oi ;  that  is,  the  time    C»ampton,J 
so  appointed,  or  so  much  of  it  as  may  be  in  Vacation.    This  understand- 
ing of  the  words,  '*  If  in  Vacation,"  does  no  violence  either  to  sense  or 
grammar.     It  carries  out  the  plain  intention  of  the  Legislature,  and  it 
obviates  a  mischief  which  the  statute  was  intended  to  cure. 

Indeed,  one  of  the  Counsel  for  the  defendants  admitted  this  to  be  the 
true  construction  of  the  statute,  but  contended  that  the  power  given  to 
the  Court  by  the  statute  had  not  been  duly  executed  by  the  orders  ap- 
pointing the  time  for  this  trial  at  bar.  But  upon  reading  the  two  orders 
together,  it  is  plain  that  the  Court  intended  the  trial  to  commence  in 
Term  time,  and  to  proceed  in  the  Vacation  if  not  concluded  during  the 
Term,  and  that  the  intention  of  the  Court  has  been  quite  sufficiently 
expressed.  As  to  the  objection  that  the  order  was  bad  because  it  ap- 
pointed days  upon  a  contingency,  I  need  only  say,  that  any  order 
appointing  days  in  Vacation  must  be  liable  to  the  same  contingency,  since 
DEiore  days  than  one  are  only  appointed  for  the  contingency  of  the  trial 
not  terminating  on  the  first  day ;  and  when  making  the  order,  it  must 
always  be  contingent  whether  the  days  after  the  first  day  shall  be 
deemed,  even  for  the  purposes  of  the  trial,  to  be  part  of  the  Term  or 
not.  But  again,  I  further  say,  that  this  second  objection  is  one  which 
appears  upon  the  record^  and  though  that  would  not  be  a  reason  for  refusing 
a  new  trial,  if  on  this  ground  we  were  clearly  with  the  defendants,  yet 
it  might  furnish  a  reason,  if  the  question  were  one  involving  doubt  and 
difl&culty  (which  I  think  it  does  not),  for  leaving  the  defendants  to  their 
writ  of  error-«-I  do  not  say,  to  a  motion  in  arrest  of  judgment,  because 
the  defendants  have  elected  to  bring  the  question  before  us  in  the  shape 
of  a  motion  for  new  trial. 

The  third  objection  that  has  been  argued  is,  <<  That  neither  the  con- 
spiracy imputed  to  the  defendants,  or  any  overt  act  of  it,  was  proved  to 
have  taken  place  in  the  city  of  Dublin,  where  the  venue  is  laid."  This 
objection  (as  well  as  others)  was  made  before  verdict,  but  after  the  Jury 
had  retired  to  connder  of  their  verdict.  It  is  not,  perhaps,  too  late,  but 
k  certainly  is  not  entitled  to  much  favour ;  but  the  answer  to  it  is,  that 
it  fuls  in  point  of  fact.  There  is  abundant  evidence  of  overt  acts  in  the 
dty  of  Dublin.  Fir8t.^-The  newspapers  proved  and  read  at  the  trial, 
eoupled  with  the  publisher's  declaration,  also  proved,  show  that  they 
were  publi^d  in  the  city  of  Dublin ;  and  these  are  laid  as  overt  acts. 
Secondly.*-There  is  some  (though  it  is  but  slight)  evidence  upon  the 
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T.  T.  1844.   notes  of  the  trial,  that  the  Corn  Exchange,  the  scene  of  the  Association 
Queen*sBench,   meetings,  and  the  place  where  its  addresses  and  proclamations  are  dated, 
THE  quBEN   is  situated  in  the  city  of  Dublin.     The  evidence  to  which  I  allude  b 
V*  that  of  Brown,  the  printer  to  the  Association,  who  says,  '*  I  have  heard 

o'coNNELL.   ^f  ^^  Association  in  the  city  of  Dublin,  called  the  Loyal  National  Re- 
Judgment  of    peal  Association  of  Ireland." 

RAMPTON,  jjj^  fourth  objection  was,  that  there  was  a  mistrial  in  consequence  of 

the  Jury  being  allowed  to  separate  each  day  at  the  adjournment  of  the 
Court,  and  to  retire  to  their  respective  homes.  Now,  I  would  hold  this 
objection,  which  addresses  itself  to  the  discretion  of  the  Court,  to  be 
unfounded  in  principle,  even  if  that  separation  were  not  the  result  of  a 
compact  between  the  parties,  as  it  was  in  this  case.  Such  an  arrangement 
grows  out  of  the  necessity  of  the  case.  The  trials  of  former  times  were 
generally  concluded  in  a  day,  but  the  protracted  trials  of  modern  times 
make  it  necessary  for  the  purposes  of  justice,  for  the  safety  of  the  Jury, 
and  for  the  benefit  of  the  prisoner  himself,  that  the  course  pursued  upon 
this  trial  should  sometimes  be  adopted ;  and  such  has  been  the  modern 
practice  in  this  country,  and  also  in  England. 

The  fifth  objection  is,  "  That  the  jury  list  from  which  the  juron^ 
books  and  special  jury  for  the  year  1844  were  framed,  was  fraudulently 
made  up  for  the  purpose  of  prejudicing  the  traversers  upon  their  trial, 
and  that  they  were  so  prejudiced."  This  objection  is  grounded  upon  two 
propositions.  First. — That  the  jury  list  for  the  year  1844  was  fraudulently 
made  up,  in  order  to  prejudice  the  traversers  in  their  defence ;  and,  se- 
condly— that  by  such  fraud  the  traversers  were  prejudiced  in  point  of 
fact. 

Now,  in  my  opinion,  the  traversers  have  altogether  failed  to  establish 
either  of  these  propositions,  and  they  were  bound  to  establish  both. 
The  subject  has  been  brought  before  us  by  affidavits.  Upon  mere 
facts  there  is  little  of  contrariety,  but  in  the  inferences  from  these  facts 
there  is  much  of  discrepancy.  The  extract  from  the  Recorder's  speech, 
which  we  have  in  Mr.  Kemmis's  (the  Crown  Solicitor)  affidavit,  contiuns 
the  substance  of  the  facts.  But  we  have  had  abundance  of  opinion,  of 
impressions,  and  of  inferences — inferences  which,  I  must  say,  seem  to 
me  'to  be  deduced  rather  from  the  passions  and  prejudices  of  the  de- 
ponents than  by  any  legitimate  conclusion  from  the  facts  of  the  case. 
The  traversers  and  their  solicitors  swear,  to  their  belief,  that  the  general 
list  was  fraudulently  made  up  to  prejudice  this  trial.  Their  Counsel 
indulge  largely  in  surmise,  suspicion,  and  imputation.  But  it  is  remark- 
able, that  although  fraud  is  sworn  to,  there  is  not  an  individual  in 
existence  against  whom  fraud  in  this  matter  is  charged,  much  less  proved. 
The  Recorder  is  not ;  he  never  was  or  could  be  suspected.  The  Crown 
Solicitor,  and  all  employed  on  the  part  of  the  Crown,  are  unconnected 
with  the  preparation  of  this  jury  list,  and  they  are  pronounced  to  be 
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beyond  saspicion.  The  Clerks  of  the  Peace  are  acquitted.  Mr.  Magrath,  x.  7.  ]  344. 
the  registrar  to  the  Recorder,  upon  whom,  on  former  occasions,  insinua-  Queet^sBench, 
tions,  perhaps  from  all  quarters,  were  thrown  out,  is  now  pronounced  not  the  queen 
guilty ;  and  the  clerks  of  Magrath  have  denied  the  fraud,  and  are  not  v. 

now  indeed  accused  of  it.     Thus  the  matter  of  fraud  is  rested  upon  the     ^  conneix. 
general  allegation  that  somebody  committed  it,  and  with  the  view  of  pre-     Judgment  of 
judicing  the  defence  in  this  case.     This  is  the  opinion  of  the  traversers    ^^^^^^^^> 
and  their  solicitors.     On  the  other  hand,  the  Crown  Solicitor  does  not 
believe  that  there  was  any  fraud  meditated  or  perpetrated.     The  Clerks 
of  the  Peace,  and  their  clerks,  swear  that  no  fraud,  to  their  knowledge  or 
belief,  was  committed  or  intended ;  but  they  do  state  that  an  accident, 
a  mere  mistake,  has  caused  an  inaccuracy  in  the  general  list,  out  of 
which  all  these  clouds  of  suspicion  and  detraction  have  arisen. 

It  is  impossible  for  this  Court  to  presume  fraud.  We  cannot  assume 
that  a  fraud  was  committed,  merely  because  parties  swear  they  believe  it 
was  committed,  unless  we  find  there  are  facts  to  warrant  such  belief.  Here 
we  are  called  on  to  presume  fraud  to  prejudice  the  defendants,  not  only 
without  evidence,  but  even  agunst  the  evidence  which  we  have  before 
us.  The  matter  has  been  explained,  perhaps  as  far  as  it  could  be 
ezplmned  by  any  proceeding  in  this  Court ;  and,  stripped  of  all  exaggera- 
tion and  inflammation  on  one  side  and  on  the  other,  it  stands  thus : — 
The  Recorder  at  his  sessions  had  investigated  and  corrected  the  col- 
lectors' lists  of  the  twenty  parishes  of  the  city  of  Dublin,  and  signed  his 
name  to  the  lists  so  corrected ;  another  duty  remuned  for  him  to 
discharge.  The  parish  lists  so  corrected  were  in  alphabetical  order. 
The  Recorder's  second  duty  was,  from  his  corrected  lists  to  cause  one 
general  list  to  be  made  out,  containing  the  names  of  all  persons  whose 
names  stood  allowed  on  the  corrected  lists,  and  to  have  those  names 
arranged  according  to  rank  and  property  (not  in  alphabetical  order  aff 
they  were  placed  in  the  collectors'  list) ;  and  this  general  list  so  arranged, 
the  Recorder  had  to  deliver  to  the  Clerks  of  the  Peace*  Here  ended 
the  Recorder's  duty.  Then  the  Clerks  of  the  Peace's  duty  began,  which 
was,  from  the  Recorder's  general  arranged  list,  now  in  the  custody  of  the 
Clerks  of  the  Peace,  to  cause  to  be  made  out  in  a  book  a  fair  copy  of 
that  general  list,  with  proper  columns,  and  thereupon  to  deliver  that  book 
into  the  hands  of  the  Sheriff;  and  that  book  so  placed  in  the  Sheriff's 
bands  became  the  jurors'  book  for  the  year  1844,  commencing  on  the 
1st  of  January.  From  this  jurors'  book  the  Sheriff  made  out  his  special 
jury  list  for  the  year  1844 ;  that  list  he  ttade  by  selecting  from  the 
jurors'  book  all  such  persons  as,  according  to  the  allowance  of  the  Re- 
corder, were  qualified  to  be  set  down  as  special  jurors :  of  those  there 
were  nine  classes,  viz., — peers'  sons,  baronets,  magistrates,  those  who 
bad  served  as  sheriffs,  those  who  had  served  as  grand  jurors,  bankers, 
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T.  T.  1844.   wholesale  merchants,  and  traders  worth  £5000;  on  this  special  jarr  list 

^^^^  the  names  are  placed  in  alphabetical  order. 

Nowy  no  mistake  is  alleged  to  have  been  made,  either  by  the  Gerks 
of  the  Peace  or  by  the  Sheriff;  but  it  is  clear  that  a  mistake  was  com- 
mitted in  making  out  the  Recorder's  general  list.    It  appears  that  the 

Cb^E?t(m?j  "*™®'  ®^  twenty-fonr  persons,  qualified  to  serre  as  special  jurors,  are 
either  altogether  omitted  from  the  general  list,  or  appear  on  it  only  as 
common  jurors,  nineteen  being  omitted  altogether,  and  four  appearing 
on  it  only  as  common  jurors.  Therefore  the  special  jury  Hst  for  the 
year  1844  is  deficient  as  to  those  twenty-four  names.  That  this  mistake 
has  grown  out  of  negligence  in  some  of  the  clerks  in  the  office  of  the 
Recorder's  acting  registrar,  there  can  be  no  doubt ;  but  upon  reading  all 
the  affidavits,  and  considering  all  that  Counsel  have  argued  upon  the 
subject,  I  have  arrived  at  the  conclusion  (and  that  a  clear  conclusion), 
that  there  was  no  fraud  whatever  in  the  transaction.  Indeed,  if  this 
objection  were  to  prevail  in  this  case,  I  know  of  no  case  in  Dublin,  or  at 
any  Assises  in  any  county,  in  which  any  convicted  defendant,  of  any 
persuasion,  having  discovered  an  error  in  the  jury  list,  and  having  sworn 
be  believed  that  error  to  be  a  fraud  intended  to  prejudice  him  and  others, 
might  not  claim  the  benefit,  or  rather  (for  that  is  the  ground  upon  which 
it  is  put)  the  chances  of  a  new  trial. 

And  this  leads  me  to  the  second  proposition  upon  which  this  part  of 
the  defendants'  motion  is  grounded,  vis.,  that  the  defendants  were  by 
this  supposed  fraud,  in  fact,  prejudiced  in  thehr  defence.  One  of  the 
learned  Counsel  deprecated  our  trying  this  point  by  the  doctrine  of 
chances.  Well,  be  it  so.  But  is  not  the  defendants'  motion  grounded 
on  that  very  same  doctrine  ?  The  Jury  who  tried  the  case  are  admitted 
to  be  all  men  beyond  the  possibility  of  legal  impeachment ;  they  are 
admitted  to  be  all  highly  respectable  and  honourable  men,  and  they  gave 
their  verdict  under  the  sanction  of  a  solemn  oath ;  so  far  as  the  Jury  is 
concerned,  therefore,  the  verdict  is  unquestionable,  and  a  new  trial  (on 
this  ground)  can  only  be  sought  for  to  give  the  defendants  the  chances 
of  a  more  fitvourable  Jury.  Now,  was  ever  such  a  proposition  before 
submitted  to  the  consideration  of  a  Court  ?  But  how  can  any  sane 
man  talk  of  the  defendants  being  really  prejudiced  by  the  omimoo  of 
the  twenty-four  names?  There  are  now,  it  appears,  on  the  apedal 
jurors'  list,  seven  hundred  and  forty-one  names  of  qualified  special 
jurors;  can  any  man  venture  to  say  that  if  the  twenty* four  omitted 
names  were  now  added  to  ffiat  list,  and  a  new  Jury  struck,  the  defend- 
ants would  have  a  more  favourable  Jury  than  that  which  tried  them? 
They  would,  I  admit,  have  the  chance  of  a  more  favourable  Jury,  and 
they  might  have  a  less  favourable  Jury ;  and  the  same  thing  may  with 
truth  be  said  by  every  defendant  who  hu  had  a  verdict  against  him  on  the 
criminal  or  civil  side  of  the  Court. 
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It  is  now  said  thai  one  of  the  Jury  had  a  prejudice  against  the  principal  T.  T.  1844« 
tniTerser ;  if  so,  why  was  he  not  challenged  ?  why  was  not  an  objection  Qyg«***^g*<^ 
made  at  the  time?  The  suggestion  comes  too  late  to  deserve  any  atten-  thb  quebn 
tion.  But  I  must  say,  this  Court  cannot,  with  safety  to  the  administration       ,     ** 

of  justice,  go  into  such  speculations  about  the  constitution  of  Junes.  We  

oanaot)  sitting  here  as  Judges*  notice  any  difference  of  religious  persuasion     Judgment  cf 

in  the  parties  or  the  Jurors  who  come  before  us.  We  cannot  assume  that 

there  is  any  difference  of  legal  competency  or  fitness  to  discharge  the 

office  of  Jurors  in  any  case  between  Protestants  and  Roman  Catholics ; 

we  must  rather  assume  that  with  the  same  evidence  before  them*  a  Jury 

of  Protestants*  and  a  Jury  of  Roman  Catholics*  and  a  Jury  mixed  of 

both  classes,  acting  honestly  and  oonsdentiously,  as  we   must  suppose 

them  to  do,  would  arrive  upon  their  oaths  at  the  same  conclusion.     On 

this  part  of  the  case  I  would  say,  in  the  language  of  the  present  Lord 

Wynford,  in  the  case  of  Re*  v.  Hunt  (a),  <<  Taking  it  to  be  an  applica- 

"  tion  to  the  discretion  of  the  Court,  the  true  rule  is  this :  if  the  officer 

^  has  not  done  his  duty  he  is  to  be  punished  for  it ;  and  if  his  omission 

<*  has  actually  produced  prejudice  to  the  party,  then  it  is  in  the  discretion 

^  of  the  Court  to  prevent  injuetioe  being  done,  by  granting  m  new  trial 

^  In-  this  case  the  omission  is  not  shown  to  have  been  prejudicial  to  the 

<*  defendant*  and,  therefore*  I  think  the  rule  ought  to  be  refused." 

Bui  further*  were  the  Court  to  grant  a  new  trial  upon  the  ground  I 
have  been  just  disctissing*  could  it  serve  the  purpose  of  a  better  trial  ? 
How  is  the  second  Jury  to  be  constitufted?  Is  it  to  be  taken  from  the 
jurors'  book  of  I844-^«^hat  book  which  is  deaouBced  as  a  fraud  and  a 
ottUity  ?— if  60*  we  should  have  to  set  aside  a  second  adverse  verdict,  upon 
the  same  ground  as  we  we  now  called  on  to  set  aside  the  present  verdict. 
Or  are  we  to  go  back  to  the  jurors'  book  of  1843  ?  Why,  a  Jury  from 
that  book  was  deprecated  above  all  things  by  the  defendants*  and  the 
trial  was  postponed  on  the  traversers'  motion*  and  by  the  Crown  comeot, 
expressly  in  order  to  prevent  the  Jury  being  taken  from  the  book  of 

1843.  The  defendants'  case*  then*  is  this,  we  can  have  no  fair  trial* 
either  by  a  Jury  firom  the  jurors'  book  of  1843  or  the  jurors'  book  of 

1844.  And  the  verdict  is  to  be  set  aside  in  order  that  there  shall  be  no 
trial  at  all:  for  it  comes  to  that,  unless, indeed*  the  phm  devised  by  some 
of  the  learned  Counsel  be  adopted— viz.,  to  set  aside  the  verdict ;  then 
to  have  a  v^andamuM  to  the  Sheriff  to  give  back  the  jury  book  to  the 
Clerks  of  the  Peace  for  amendment ;  then  a  mmfudamw  to  the  Clerks  of 
the  Peace  to  give  back  to  the  Recorder  the  general  list ;  and  lastly,  a 
mamdamuM  to  the  Recorder  to  amend  his  general  list  by  inserting — I 
kaow  not  wheth^  it  be  twenty-four  or  sixty  additional  names  from  the 
revised  lists:  and  then  the  process  of  banding  over  the  list  by  the 

(a)  4  B.  &  Al.  438. 
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T.  T.  1844.   Recorder  to  the  Clerks  of  the  Peace  is  to  be  again  gone  over;   tbeo 

QfteenU^nch.    the  Clerks  of  the  Peace  are  to  amend  the  jurors'  book,  or  make  a  new^ 

THE  i^UEEir   book,  and  hand  it  over  to  the  Sheriff,  who  is  therefrom  to  amend  his 

V.  special  jury  list ;  and  during  all  this  series  of  proceedings,  which  the 

o  CONNELL.   learned  Counsel  in  theur  great  simplicity  seem  to  think  might  be  com- 

Judgmeni  of     pl®^^  within  a  Term  or  two,  the  course  of  justice,  in  the  city  of  Dublin— 

C&AMPTON,J   both  civil  and  criminal  justice — ^is  to  stand  stock  still.     The  result  would 

plainly  be  that  long  before  this  series  of  legal  operations  could  be  performed 

by  the  skilful  practitioners  who  hare  conducted  this  defence  so  ably  and 

so  slowly,  the  new  jurors'  book,  I  mean  the  book  for  1846,  would  be  in 

operation ;  and  is  any  man  so  hardy  or  so  wise  as  to  predict  that  the 

book  for  1846  will  be,  in  the  city  of  Dublin,  a  book  without  any  omission 

or  wrong  insertion  ?  or  could  any  man  now  say  that  there  is  any  jurors' 

book  in  any  county  in  Ireland  that  could  escape  from  the  criticism  of  the 

eight  solicitors  and  sixteen  or  twenty  learned  Counsel  concerned  for  the 

defendants  ?  sure  I  am  that  there  is  not. 

But,  I  must  say,  I  more  than  doubt  the  power  of  this  Court  to  grant 
such  a  mandamus.  In  making  out  this  general  list,  the  Recorder  or  the 
Justices  are  exercising  a  discretion :  they  are  to  determine  what  names 
are  to  be  allowed  as  those  of  qualified  persons,  and  what  names  are  to  be 
disallowed.  IVe  cannot  interfere  with  that  discretion.  Secondly,  they 
are  to  arrange  the  names  of  all  the  Jurors  so  allowed  in  the  general  list, 
according  to  rank  and  property.  This  is  a  very  delicate  and  important 
discretion  to  exercise,  with  reference  to  trials  at  the  Commissions  and 
Assise  Courts  especially ;  and  we  have  no  more  power  to  control  the 
Magistrates  in  this  branch  of  their  discretionary  power  than  in  any  other. 
There  is  no  appeal  to  us  from  their  exercise  of  this  discretion.  Their 
determination  is  final  and  conclusive.  If  it  be  a  corrupt  one,  there  is  a 
remedy  by  a  criminal  information  against  the  guilty  parties ;  but  if  their 
decision  be  honestly  erroneous,  their  error  is  without  remedy.  It  has 
been  suggested  that  the  Magistrates  are  judicial  in  revbing  the  collectors' 
lists,  and  merely  ministerial  in  making  out  the  general  list.  I  apprehend 
that  is  a  mistake.  They  are  not  acting  (to  speak  correctly)  judicially  in 
either  duty,  but  they  are  exercising  equally  a  discretion  in  both  branches 
of  their  duty.  The  36th  section  of  the  Jury  Act  throws  considerable 
light  upon  the  subject,  showing  us  how  far,  and  in  what  cases,  and  by 
what  process  (and  what  process  only),  the  jurors'  books  can  be  amended. 
That  section  subjects  the  collector  to  a  fine  for  any  iMfvl  wrong  inser- 
tion or  omission  in  the  collectors'  lists,  this  fine  to  be  recovered  before  a 
Magistrate,  upon  conviction  of  the  collector.  The  Magistrate  is  to  certify 
to  the  Clerk  of  the  Peace  the  conviction  under  his  hand  and  seal ;  the 
Clerk  of  the  Peace  is  then  to  correct  the  general  list,  and  to  give  notice 
to  the  Sheriff;  and  thereupon  the  Sheriff  is  to  amend  the  jurors'  book. 
But  the  Justices  at  Sessions  (or  the  Recorder)  have  nothing  to  do  with 
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thete  corrtetionn,  and  they  are  sabject  to  no  peiialtl«s.  The  law  will  not  T.  T*  1844. 
premime  that  the  Justices  would  wUJmU^  mis-exercise  their  fanctions,  and  Q«««»[»^^*« 
therefore  there  is  no  provision  for  sach  a  case.  Here,  then,  we  see  that  the  quibn 
the  jurors*  book  is  only  to  be  amended  in  cases  of  wilful  wrong  inser-       ^     ^ 

ttODs  or  omissions  ;  and  that  only  by  the  fault  of  the  collectors ;  and  that  ^ 

the  amendment  cannot  take  place  at  all  until  aAer  a  conriction  of  the  Judgment  cf 
wilful  offender.  And  indeed,  if  such  a  power  as  that  claimed  for  this  CbamptoHjJ 
Court  over  the  jurors'  book  be  vested  in  us,  I  see  not  upon  what  ground 
a  similar  power  for  a  similar  purpose  can  be  withheld  from  the  Court  of 
Common  Pleas  or  the  Court  of  Exchequer,  after  a  trial  at  bar,  or  any 
other  trial,  in  one  of  those  Courts ;  but,  in  truth,  this  question  has  been 
twice  solemnly  decided  by  this  Court,  in  this  very  cause  ;  6r8t,  before  the 
trial,  we  unanimously  refused  to  quash  the  panel,  and  to  grant  a  manda- 
mm  to  the  Recorder  to  amend  the  general  list.  That  motion  was 
foonded  on  precisely  the  same  grounds  as  those  now  pressed  upon  us ; 
secondly,  this  objection  amounts  to  a  challenge  to  the  array ;  that  chal- 
lenge the  defendants  took  at  the  trial,  and,  upon  demurrer,  the  challenge 
was  disallowed*  That  challenge  is  of  course  on  the  record  ;  and  if  the 
Court  decided  wrong,  the  defendants  will  have  the  beneBt  of  it  by  writ 
of  error. 

One  mode  there  is  by  which  (if  the  defendants  really  felt  the  jurors' 
book  of  the  city  of  Dublin  to  be  framed  so  as  to  prejudice  their  defence) 
the  defendants  might  have  had  a  trial  by  a  Jury  taken  from  a  quarter 
upon  which  no  impeachment  has  been  cast :  that  mode  was  (for  some 
reason  or  other)  passed  by.  The  defendants  might  have  moved  to  have 
bad  the  case  tried  by  a  Jury  of  the  county  of  Dublin,  although  the  bills 
were  found  in  the  city  of  Dublin.  This  they  might  have  done  under 
the  sUtvtes  of  the  6  &.  4,  c  51,  s.  2,  and  the  3  &  4  FT.  4,  c.  91>  s.  31. 
They  could  thus  hare  had  a  trial  by  a  county  of  Dublin  Jury,  and  that 
course  would  not  have  delayed  the  trial  an  hour.  Why  was  not  that  easy 
and  obvious  course  pursued  ?  Even  at  common  law,  without  any  statu- 
tory aid,  upon  satisfying  the  Court  that  they  were  not  likely  to  have  a 
fair  trial  in  the  city  of  Dublin,  the  Court  would  have  changed  the  venue 
to  the  county  of  Dublin,  or  some  other  county,  as  was  done  on  the 
defendant's  motion  in  Rex  v.  Ehtnt  On  all  these  grounds,  therefore, 
I  am  clearly  of  opinion,  that  we  cannot  set  aside  the  verdict  upon  this 
objection  to  the  constitution  of  the  Jury. 

Sithly,  it  has  been  argued,  that  illegal  evidence  was  received  and  read 
agadnst  the  defendants.  The  evidence  objected  to  is  the  paper  which  has 
been  called  the  Mnllaghniiast  ballad :  I  so  call  it,  because  that  name  has 
been  given  to  it  on  both  sides,  though  somewhat  inaccurately.  This 
objection  was,  at  the  trial,  the  subject  of  protracted  argument,  and  was 
solemnly  ruled  by  the  Court.    But  if,  on  further  consideration,  we  should 
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O'CONNELL. 

Judgment  of 
Crampton,J 


be  now  of  opinion  that  the  eyidence  ought  to  hAve  been  rejected,  thed 
this  verdict  should  be  set  aside.  For  my  own  part,  upon  a  thorough 
reconsideration  of  the  subject,  I  tm  of  opinion  that  the  evidence  was 
properly  admitted  ;  and  I  am  disposed  substantially  to  abide  by  the  judg- 
ment which  the  printed  report  ascribes  to  me  on  this  point,  though  perhaps 
my  meaning  may  not  have  been  as  fully  expressed  as  it  might  have  been, 
and  therefore  liable  to  be  misunderstood  or  misinterpreted,  as  it  certainly 
was,  by  the  learned  Counsel  who  opened  this  motion. 

The  indictment  here  charges  the  defendants  with  a  conspiracy  {inter 
alia)  to  cause  the  Queen's  subjects  to  meet  in  unlawful  and  seditious 
assemblies,  and  thereby  to  intimidate  the  Government,  and  procure 
changes  in  the  laws  and  constitution  of  this  realm ;  and  one  of  the  overt 
acts  laid  in  the  indictment  is  the  meeting  at  Mullaghraast.  The  charac- 
ter, therefore,  of  this  meeting  at  MuUaghmast  became  a  legitimate  subject 
of  inquiry,  and  the  Crown  had  the  right  to  lay  before  the  Jury  evidence 
to  show  the  illegality  of  that  meeting.  One  of  the  pieces  of  evidence 
offered  for  this  purpose  was  the  MuUaghmast  ballad.  Now,  there  were 
two  points  of  view  in  which  such  a  document  might  be  offered  as  evidence 
against  the  defendants. 

First,  it  might  be  offered  as  evidence  of  a  conspiracy;  but  to  make  it 
admissible  in  that  point  of  view,  there  should  be  some  evidence  to  ^p  to 
the  Jury  that  the  traversers  were  connected  in  privity  with  the  document. 
I  will  assume  there  was  none. 

But,  secondly — it  might  be  offered  as  evidence  of  the  character  of  the 
assembly ;  and  in  that  point  ^f  view  to  make  it  admissible,  it  would  not  be 
necessary  to  connect  the  defendants  personally  with  the  document ;  and 
supposing  the  defendants  (or  those  of  them  on  the  platform  at  MuUagh- 
mast rather)  to  be  individually  ignorant  of  this  ballad,  yet  if  it  was  part  of 
the  res  ge$ttB  of  the  meeting,  growing  out  of  it,  or  leading  to  it,  and 
forming  a  characteristic  feature  of  it,  the  document  was  properly  received, 
and  left  to  the  Jury.  Upon  this  principle  it  was  that,  in  the  case  of 
Redford  v.  Birley  (a),  in  order  to  show  the  character  of  the  Manchester 
meeting,  which  some  of  the  pleas  in  that  case  averred  to  be  an  unlawful 
meeting,  evidence  was  received  of  the  acts,  and  declarations  of  persons, 
done  and  made  at  places  some  miles  from  Manchester,  and  on  the  day 
before  the  Manchester  meeting,  although  the  plaintiff  was  not  shown  to 
be  otherwise  connected  with  these  persons  than  by  taking  a  part  in  the 
meeting  itself.  These  acts  and  declaratbns  were,  however,  all  in  pur- 
suance of  a  common  object.  And  if  persons  will  attend  an  unlawful 
meeting,  though  from  mere  curiosity,  yet  they  appear  thereby  to  coun- 
tenance the  meeting,  and,  in  the  language  of  Mr.  Justice  Holroyd, 
(p.  106),  <<  If  making  that  appear  they  are  called  upon  by  the  law  to  answer 


(tf)  3  Sterk.  N.  P.  C.  87. 
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lor  their  mtsconduct,  it  is  incumbent  on  them  to  explain  their  acts,  it  may    T.  T.  1844. 

put  them  to  some  hazard  or  difficuhies  in  showing  their  innocent  in-    9**^^'*^^^* 

tention."     Several  of  the  defendatits  were  not  only  in  attendance  upon    the  queen 

this  meeting  at  Mallaghmast,  but  took  a  leading  part  in  the  assembling      ^      ^* 

and  conduct  of  it ;  and  if  their  intentions  were  innocent,  and  there  was 

laid  before  the  Jury  any  eyidence  to  show  that  the  meeting  was  illegal,     Judgment  of 

it  lay  upon  them,  by  evidence,   to   disconnect  themselves  from   the  ' 

illegality.     This  seditious  publication  hawked  about  the  meeting,  and 

and  sold  in  thousands,  and  informing  the  people  there  assembled  of  the 

historical  recollections  associated  with  the  place  chosen  for  that  very 

reason  for  the  meeting,  and  communicating  to  the  remotest  parts  of  that 

vast  assemblage  the  same  topics  and  sentiments  which  the  leader  of  the 

meeting  was  on  the  same  day  communicating  to  that  portion  of  thepi 

who  were  near  enough  to  hear  him  speak,  was  truly  characteristic  of  the 

meeting  itself,  and  pregnant  evidence  of  the  objects  of  their  so  meeting 

at  that  place.     I  am,  therefore,  clearly  of  opinion  that  this  MuUaghmast 

ballad  was  properly  received  in  evidence. 

The  sevenlh  objection  is,  <*  That  the  verdict  was  against  the  evidence, 
or  the  weight  of  evidence ;"  some  of  the  defendants'  Counsel  contending 
that  there  was  no  evidence  before  the  Jury  of  the  conspiracy  charged  by 
this  indictment.  This  is  an  important  fact  of  the  case,  and  deserves  to 
be  considered.  In  conspiracy,  as  in  other  cases,  the  proof  of  the  crime 
may  be  either  direct  or  circqmstaatial,  t.  e.,  conspiracy  may  be  established 
either  by  express  evidence  of  the  fact  of  a  previous  concert  or  agree- 
ment, or  it  may  be  inferred  from  acts  and  circumstances.  In  the  present 
case,  there  is  no  direct  evidence  of  any  agreement  between  the  defend- 
ants, or  any  of  them,  to  effect  any  of  the  purposes  charged  by  the 
indictment.  The  evidence  is  entirely  circumstantial,  and  the  conspiracy, 
if  any,  poust  be  inferred  from  the  acts  and  declarations  of  the  parties, 
and  the  attending  circumstances.  In  order  to  bring  home  the  charge 
of  conspiracy  to  the  defendants,  it  was  incumbent  on  the  Crown  to 
establish  two  positions,  t.  «.,  to  give  evidence  in  support  of  them: 
first,  that  such  a  conspiracy  as  that  charged  by  the  indictment  actually 
had  existence ;  and,  secondly,  to  show  against  each  of  the  traversers  that 
he  was  connected  with  that  existing  conspiracy. 

First,  then,  is  there,  in  this  case,  evidence  to  go  to  a  Jury,  of  the 
existence  of  a  conspiracy,  as  charged  by  the  present  indictment  ?  I  think 
there  is ;  and  as  much  has  been  said  to  bring  this  matter  into  doubt,  I 
shall  shortly  advert  to  the  heads  of  the  evidence  upon  which  the  proof 
of  the  conspiracy  is  rested.  First,  there  is  evidence  that  all  the  de- 
fendants are  members  of  the  Repeal  Association,  which  holds  its  meet- 
ings at  the  Corn  Exchange,  Dublin.  Now,  it  is  not  averred  by  the 
indictment,  nor  is  it  found  by  the  Jury,  that  the  Repeal  Association 
is,  in  itself,  an  illegal  body,  nor  was  it  urged  in  argument  that  the 
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T.  T.  1844.    defendants,   merely   ts   members   of   that   Association,  irere   therefore 

Q¥^*sBmok.   obnoxious  to  the   charge  of  conspiracy.     But  it  was  contended  thi^ 

THB  QUESH   the  existence  of  that  body,  its  acts  and  objects,  and  the   defendanu' 

,     ^*  connection  with   it  and   them,  were   matters  important  to  lav  before 

the  Jury,  with  a  yiew  to  this  question  of  conspiracy;  and  in  that  I 

JudgmmU  <^    agree  with  the  Counsel  for  the  Crown.     I  cannot,  therefore,  pronounce 
'      the  Repeal  Association  to  be  an  illegal  body.     But  let  me  not  be  mis- 
taken.    Let  me  not  be  supposed  to  say  that  it  is  a  legal  body.     I  pro* 
nouiKO  not  on  that  subject  one  way  or  the  other.     But  this  much  I  will 
say,  that  it  is  a  body  of  most  anomalous-*I  was  going  to  say  of  a  most 
dangerous  kind,  and  seems  to  be  scarcely  reconcileable  with  the  indepen* 
dent  action  of  an  established  Government.     This  Repeal  Association  is  a 
voluntary  body :  it  holds  its  sittings  continually  in  the  city  of  Dublin. 
It  does  not  assume  to  represent  the  people  or  any  portion  of  the  people, 
but  it  affects  to  represent  the  public  mind  of  the  people  of  Ireland,  and 
accordingly  it  calls  itself  the  National  Repeal  Association.     It  has  iu 
treasury  and  its  revenues.     It  receives  coatributious  to  a  large  extent 
from  Ireland,  England,  and  America.     It  has  millions  enrolled  in  its 
service,  all  volunteers,  but  all  professing  and  practising  entire  submission 
to  its  diotates  or  advice.     This  body  has  its  leader,  exercising  unbounded 
influence   over  its  acts,  its  operations,  and   its   members.     It  has  its 
organised  staff  in  every  parish  in  Ireland,  aU  communicating  with  the  head 
office  at  the  Corn  Exchange  in  Dublin.     These  officers  are  of  different 
grades  and  names,  all  acting  io  concert,  and  all  taki«g  their  directions 
from  the  Association  in  Dublin.     These  are  all  <leseribed  as  voluntary 
agents ;  but  the  result  has  been  to  introduce  an  organisation  as  complete^ 
an  unity  of  action  and  celerity  of  movement  as  entire,  as  if  the  whole 
were  the  result  of  an  authorised  executive  power :  and  this  has  been 
made  the  subjeet  of  boast  and  congratulatioa.     At  the  Dublia  meetings 
their  proceedings  assume  the  form  of  the  parliamentary  model :  there 
are  debates,  though  without  any  difference  of  opinion ;  there  are  coan^ 
mittees }  there  are  reports ;  there  are  resolutions  %  there  are  addreaaes 
and   proclamatioea  and   adjournments.      This  body   sks  in  judga»eiit 
upon  the  Houses  of  Parliament,  and  upon  the  measures  there  intro- 
duced and  discussed ;  upon  the  acts  of  the  Crown  and  of  the  Govern- 
ment ;  upon    public  men,  and  .  upon  private  men  too  i   it   pronounces 
its  censures  upon    the   laws   and   constitution  as   existing;  it  receives 
addresses,   considers   and    undertakes   to    redress    grievances;    and   it 
advocates  publicly,  and  urges  continually  upon  the  masses  of  the  people, 
great  and  important  changes  in  the  laws  and  constitution  of  the  reahn«— 
changes  which  ought  to  be  made,  and  mu$t  be  made.     Soane  of  the 
speeches  deiirered   at  that  Association,  and  some  of  their  published 
acts  and  reports,  as  we  have  had  them  in  evidence,  are  fraught  with 
seditious  and  libellous  matter.     They  have  also  their  press :  they  have 
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their  repeal  newspapers,  with  suiuble  mschinery  for  their  circylation,  to  T.  T.  1844. 
imprest  their  doctrines  upon  every  locality  in  Irehtnd.  They  use  names  Q^^'^^^J^ 
significant  of  their  power,  as  well  as  the  existence  of  some  great  end  the  <^ueen 
which  is  the  ultimate  object  of  their  Associatioa.     Their  leader  is  called  ^' 

the  Liberator  of  Ireland.  They  have  their  chief  and  subordinate  paci-  o'^^^^^^ 
ficatorsy  their  repeal  wardens,  their  inspectors,  their  collectors,  their  Judgment  uf 
volunteers,  their  associates  and  members ;  and  it  wanted  not  even  the  ' 

semblance  of  providing  for  the  administration  of  justice,  to  give  to  thif 
body,  in  the  eyes  of  the  people,  ail  the  attributes  of  sovereignty.  In  fact, 
it  is  impossible  not  to  see,  in  all  this  machinery  and  discipline  (voluntary 
as  it  appears  to  be),  the  elements  of  a  government,  with  its  executive, 
their  legislative,  their  judicial  and  their  fiscal  functions,  ready  framed,  if 
they  were  so  disposed,  upon  a  sudden  emergency  to  assume  the  reins  of 
power,  and  to  relieve  the  present  Government  from  all  their  duties,  so  far 
as  Ireland  is  concerned. 

Such  a  body  as  I  have  described,  I  do  not  pronounce  to  be  an  illegal 
association,  but  for  the  reasons  I  have  mentioned,  I  cannot  say  that  it  is 
a  legal  or  constitutional  body.  But  I  feel  myself  called  upon  to  say,  that 
the  being  members  of  such  an  Association  was  evidence  to  be  left  to  the 
Jury,  tntvr  aUa^  of  the  intentions  and  objects  of  these  defendants,  in 
their  acts  and  decUrotions,  as  now  in  proof  before  us.  It  cannot  be 
unimportant  that  the  defendants,  or  some  of  then,  wielded  the  great 
powers  of  this  body  according  to  their  irresponsible  will,  and  stamped  a 
unity  of  purpose  and  action  npon  it,  which  was  the  echo  of  their  own 
miiMi  That  all  the  defendants,  as  meflsbers  of  this  body,  were  combined 
together  for  a  common  purpose,  has  not  been  denied  upon  this  trial  by 
any  of  them.  They  glory  in  their  being  leading  members  of  the  National 
Repeal  Association,  and  in  their  being  parties  to  a  combination  to  effect 
a  repeal  of  the  Union*  The  matter  in  difference  between  them  and  the 
At tomey-* General  is  not  the  existence  or  non-existence  of  a  combination 
to  which  they  are  parties ;  but  it  is  as  to  the  legality  or  criminality  of  that 
combination.  The  Attorney- General  says,  "  You  have  combined  to 
^  effect  the  repeal  of  the  Union)  and  other  changes  in  the  laws  and  con- 
<<  stitution  of  the  realm,  6y  criminal  means.'*  The  defendants  say,  <*  We 
^*  have  combined  to  effect  the  repeal  of  the  Union,  and  to  procure  other 
<*  wholesome  changes  in  the  laws  of  this  realm,  not  by  criminal,  but  by 
*'  legal  and  constitutional  means."  *<  The  means  contempUted  by  you," 
says  the  Attorney- General,  "are,  by  creating  disaffection,  by  exciting 
*<  animosity  between  the  Queen's  subjects  of  Ireland  and  those  of  Eiig- 
<*  land  ;  by  exciting  disaffection  in  the  Queen's  army ;  by  procuring  the 
"  Queen^  subjects  to  assemble  in  vast  multitudes,  and  thereby  producii>g 
"  intimidation ;  by  the  publication  of  seditious  songs,  speeches  and  news- 
"  papers ;  aud  by  bringing  into  discredit  and  disrepnte  the  legal  tribunals 
"  of  the  country."     The  defendants  say,  on  the  other  hand,  that  the  only 
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means  they  contemplated  or  intendefd  were  the  confessedly  legal  means 
of  procuring  petitions  to  the  Crown  and  Houses  of  Parliament,  by  free 
and  full  discussion  of  the  merits  of  the  repeal  question ;  and  by  meetings, 
addresses,  speeches  and  publications,  calculated  to  make  as  many  converts 
as  possible  to  their  doctrines,  and  thus  procure  a  moral  exhibition  of  the 
national  opinion  upon  the  great  question  of  repeal.  This  is  plainly  a 
question  of  intention,  only  to  be  deduced  from  the  acts  and  declarations 
of  the  parties.  It  is  emphatically  a  Jury  question.  And  the  first  piece 
of  e? idence  from  which  this  intention  is  to  be  deduced,  the  one  way  or 
the  other,  is  the  existence  of  this  Association,  its  acts  and  declarations; 
and  the  fact  that  the  defendants  are  members  of  it,  and  have  used  its 
agency  to  carry  out  their  great  object ;  with  what  intention,  and  by  what 
means,  was  a  question  for  the  Jury  ;  and  without  saying  that  there  is  any 
ground  for  calling  the  Repeal  Association  an  illegal  combination  (that 
question  is  not  before  us),  I  think  the  acts  of  that  body,  of  which  the 
defendants  are  all  members,  and  which  is  itself  but  an  instrument  io  their 
hands,  is  important  evidence  to  be  considered  by  the  Jury,  in  ascertain- 
ing the  object  and  intentions  of  the  defendants,  in  the  seven^  acts  and 
declarations  charged  against  them  by  the  Crown. 

Now,  with  reference  to  this  important  matter,  there  are,  inter  aUoy 
the  following  acts  of  the  Association  given  in  evidence  upon  this  trial,  and 
before  the  Jury  for  their  consideration  :— 

First — The  instructions  to  the  repeal  wardens ;  a  document  full  of 
meaning. 

Secondly*— The  cards  belonging  to  the  different  classes  of  associators, 
with  the  authorised  explanation  of  the  green  card. 

Thirdly — The  plan  for  the  renewed  action  of  the  Irish  Parliament. 

Fourthly — The  advertisement  for  the  meeting  at  Mullaghmast. 

Fifthly — The  programme  of  the  cavalcade  for  the  ClonUrf  meeting. 

Sixthly  and  lastly,  and  not  the  least  important — The  address  of  the 
Association  to  all  the  subjects  of  the  British  Crown,  of  the  13th  of 
September  1843. 

This  last  is,  indeed,  a  pregnant  piece  of  evidence  upon  one  branch  of 
the  conspiracy  charged. 

Now  all  these  are  joint  acts  of  the  defendants  (except  Tierney),  done 
by  them  in  combination  for  the  purpose  of  procuring  a  repeal  of  the 
Union ;  they  are  acts  done  by  them  in  pursuance  of  a  common  plan  for 
a  common  purpose ;  what  the  intentions  of  the  parties  to  these  docu- 
ments were,  and  what  the  means  which  they  suggest  to  carry  out  their 
object  were,  were  matters  for  the  Jury.  Again,  the  assembling  of  what 
have  been  justly  called  monster  meetings,  on  the  various  days  between 
the  month  of  March  and  the  month  of  October,  in  the  year  1843,  is  the 
act  of  the  Association — or  rather  of  those  who  use  the  Association  as 
their  instrument  \  and  the  defendants— with  two  exceptions  (Duffy  and 
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Tierney)  ha?e  been  the  principal  actors  at,  and  promoters  of,  these  T.  T.  1844, 

meetings.     These  are  also  joint  acts ;  whether  those  documents  were  r!!^* >  ' 

published,  and  these  monster  proceedings  were  adopted,  with  the  views  the  queen 

suggested  by  the  defendants  or  those  suggested  by  the   Attorney-  ^»cq-JL«tt 

General,  was  a  question  for  the  Jury ;  but  that  these  documents  and  

proceedinirs  furnished  no  evidence  from  which  a  Jury  might  infer  a  Jvdgmeni  of 

C&AXPTON  J 

preconcerted  intention  in  the  framers  and  promoters  of  them  to  produce  ' 

discontent  and  disaffection,  and  to  overawe  the  Government  into  com- 
pliance with  their  demands,  nobody  has  contended,  and  I  think,  nobody 
can  successfully  contend.  When,  therefore,  it  is  said  the  conspiracy 
should  be  shown  before  the  act  of  one  defendant  can  be  evidence  against 
another  defendant,  to  that  I  accede ;  but  when  it  is  further  pressed  thai 
the  argument  in  support  of  the  Crown  case  of  conspiracy  is  a  mere 
argument  in  a  circle— for  that  individual  acts  are  first  used  to  show 
separate  criminality  in  the  different  defendants — and  then  the  Jury  are 
called  on  without  any  previous  evidence  of  concert  to  use  these  separate 
acts  as  evidence  of  a  conspiracy  between  all  the  defendants :  to  this  I 
cannot  accede :  the  position  is  frrong  in  point  of  fact,  and  it  is  not  quite 
tenable  in  point  of  law ;  for  first,  I  have  shown  that  there  were  joint  acts 
of  six  at  least  out  of  the  eight  defendants,  from  whence  it  was  open  to 
the  Jury  to  infer  the  existence  of  the  conspiracy  charged  in  some  or  all 
of  its  branches.  This  ground  being  laid,  it  is  admitted  on  all  hands  that 
the  separate  acts  of  the  six,  so  connected  and  done  in  pursuance  of  the 
common  criminal  purpose,  are  legal  evidence  against  all  the  members  of 
the  conspiracy.  To  let  in  these  separate  acts  as  evidence  against  others, 
the  pre-existing  criminal  concert  must  be  shown, — a  pre-existent  concert, 
not  necessarily  in  the  order  of  time,  but  in  contemplation  of  law* 
But  in  point  of  law  also,  the  defendants'  argument  is  inaccurate.  It  is 
possible  to  establish  a  conspiracy  without  the  evidence  of  any  meeting 
or  agreement  of  the  parties,  and  even  without  the  proof  of  any  joint  act 
done  by  the  conspirators.  See  Mr.  Justice  Coleridge's  observations  in 
Rex  V.  Murphy  (a). 

But  I  need  not  dwell  upon  these  distinctions,  because  in  this  case  there 
are  clearly  many  joint  acts  of  six  at  least  of  the  defendants-— in  some  of 
them  a  seventh  is  joined — which  contains  evidence  to  go  to  a  Jury,  of 
the  general  conspiracy  as  charged.  But  it  may  be  said  the  Loyal 
National  Repeal  Association  is  not  charged  with  being  an  illegal  body ; 
its  acts  therefore  cannot  be  evidence  of  a  conspiracy  between  certain  of 
its  members.  I  believe  there  are  thousands  in  that  Association  who  have 
not  the  least  idea  of  committing,  or  desiring  to  commit  a  breach  of  the 
law.  I  have  no  doubt  there  are  many  loyal  subjects  amongst  them.  I 
will  not  either  dispute  the  title  "  Loyal,''  which  at  one  period  it  was 

(a)  9  C.  &  P.  310. 
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thought  right  to  preiz  to  the  ntme  of  the  hody.  Bat  in  pwiing,  I  may 
he  allowed  to  intimate,  that  attachment  to  the  penoo  of  the  reigning 
SoToreign  does  not  complete  the  idea  of  loyalty.  That  cooBprebennre 
term  inclodet  within  its  meaning,  not  only  afiection  to  the  person,  bat 
also  to  the  office  of  the  King ;  not  ooly  attachment  to  royalty,  but  as  the 
word  itself  imports,  attachment  to  the  lam  and  the  constitution  of  the 
realm ;  and  he  who  would  by  force  or  by  fraad  endeavour  to  prostrate 
that  law  and  constitution  (though  he  may  retain  his  affection  for  ite 
head),  can  boast  bat  an  imperfect  and  spurious  species  of  loyalty.  But, 
nofr  questioning  the  intentions  of  many  c»f  the  members  of  the  Repeal 
Association,  we  are  to  recollect  that  the  Association  kself  b  bat  aa 
instrument  in  the  hands  of  certain  of  the  defendants ;  and  it  was  there- 
fore an  important  consideration  for  the  Jury,  whether  the  leaders  of  that 
Association,  really  and  bondjidf,  intended  to  make  ose  only  of  legal 
means  to  effect  their  common  object,  as  was  the  anxiously  pablished  pro- 
fession of  that  body  ;  or  whether  the  seditioas  and  libelloos  address  of 
the  13th  of  September  1843,  issued  in  the  name  of  the  Association,  as 
well  as  the  other  documents  to  which  I  have  referred,  do  not  show  that  it 
was  intended  under  the  cover  of  constitutional  professions,  actually  to 
excite  the  masses  of  the  Irish  people  to  deadly  hostSky  against  Engfamd, 
and  to  create  disaffection  to  the  existing  Government  and  Legislature. 
But  in  addition  to  these  documents,  there  were  before  the  Jory,  the  acts 
and  declarations  of  six  of  these  defendants  at  all  or  some  of  theao 
monstroQS  exUbitiona  of  popnbr  force  (whether  moral  or  physical)^  still 
using  the  name  of  the  Association,  still  professing  obedience  to  the  law, 
hot  still  acting  together  for  the  common  object,  and  assembling  and 
agitating  these  enormous  masses  for  that  common  object.  Surely  it  was 
a  question  for  the  Jury,  whether  these  multitudes  so  assembled  and 
agitated,  were  so  assembled  asd  agitated  merely  for  the  porposes  of 
petition,  of  discussioa,  and  moral  exhibttion  of  the  Irish  mind;  or 
whether  they  were  not  thus  assembled  and  addressed  by  these  deleod- 
ants,  in  aid  of  the  common  purpose,  to  exhibit  not  merely  moral,  bat 
overpowering  physical  force — force  not  to  be  used  lor  violence  or  out- 
rage-^ut  force  to  be  demonstrated  m  order  to  intimidate  the  Govern* 
ment,  and  thereby  compel  a  repeal  of  the  Unkm.  I  think,  therefore, 
there  was  abundant  evidence  to  go  to  a  Jury  of  a  conspiracy  between 
several  of  the  defendants,  without  adverting  to  their  separate  acts  and 
declarations. 

But,  secondly—it  is  urged  in  this  part  of  the  case,  that  there  was  not 
evidence  to  connect  the  several  defendants  with  the  alleged  conspiracy ; 
the  acts  of  each,  if  evidence  at  all  upon  this  indictment,  being  only 
evidence  against  himself,  and  not  against  the  other  defendants.  This 
position  assumes,  that  independent  of  the  separate  acts  of  each  defendant, 
there  was  not  evidence  to  go  to  a  Jury  of  the  existence  of  a  conspiracy. 
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as  charged  by  the  indictment.  That  position  I  have  already  disposed  of,  T.  T.  1844* 
as  to  JtJT  at  least  of  the  defendants,  against  whom  I  have  shown  that  there  Q^teei^sBench. 
were  in  evidence  before  the  Jury,  joint  acts,  from  which  a- Jury  might  the  <^ubsh 
reasonably  infer  the  conspiracy  charged.  ^* 

There  remain  two  other  defendants  whose  cases  are  said  to  be  some^  ^nell* 

what  different-^Duffy  and  Tiemey ;  and  first,  as  to  Dufl^,  he  was,  during  Jmigmeni  of 
the  year  1843,  a  member  of  the  Association,  and  primA  facie  answerable  ' 

for  all  the  public  acts  of  that  body  ;  and  though  he  did  not  attend  any  of 
the  monster  meetings,  it  is  clear  that  his  journal  formed  part  of  the 
machinery  of  the  Association ;  and  it  is  equally  clear,  from  the  different 
publications  of  his  which  have  been  read  in  evidence,  that  with  great 
seal  and  ability  he  promoted,  approved,  and  circulated  the  acts  and  pro- 
ceedings of  many  of  those  meetings ;  and  hb  very  clever  paper  appears 
to  have  been  the  chief  member  of  that  repeal  press,  which  was  one  of  the 
most  powerful  and  influential  auxiliaries  of  the  Repeal  Association,  and 
was  zealously  engaged  in  exciting  the  repeal  agitation,  and  by  the  same 
seditious  instrumentality.  It  was,  no  doubt,  argued  that  there  was  not 
legal  evidence  before  the  Jury  that  DuflPjr  was  proprietor  of  the  Nation 
newspaper ;  but  the  answer  to  that  argument  is,  that  the  objection  to  the 
sufficiency  of  the  evidence  was  made  at  the  trial ;  it  was  met  by  the 
Crown,  and  the  objection  was  overruled  by  the  Court,  and  Duffy's 
distinguished  Counsel,  not  remarkable  for  reliquishing  even  the  minutest 
atom  of  his  client's  rights,  so  far  from  protesting  at  the  time  against  the 
rule  of  the  Court,  seems  to  have  entirely  acquiesced  in  it ;  for  he  com- 
menced his  very  able  and  eloquent  speech  by  saying  that  he  was  Counsel 
for  Mr.  Duffy,  the  proprietor  of  the  Nation  ;  but,  indeed,  as  has  since 
been  shown,  there  is  upon  our  notes  of  the  trial  abundant  evidence  of 
such  proprietorship  in  Duffy,  and  as  a  matter  of  fact,  no  doubt  whatever 
is  entertained  by  any  body  on  the  subject* 

As  to  Tiemey,  his  case  is  quite  peculiar,  and  it  has  accordingly 
been  placed  upon  peculiar  and  separate  grounds.  Tiemey  did  not  join 
the  Association  until  the  3rd  of  October  1843,  after  all  the  overt  acts, 
save  one,  to  establish  the  conspiracy,  had  been  done  and  concluded  ;  but 
on  that  3rd  of  October  he  made  a  very  violent  and  seditious  speech  at 
the  Association,— that  speech  is  laid  as  an  overt  act  of  the  existing  con- 
spiracy*—and  these  two  facts  are  practically  the  only  evidence  to  affect 
Tiemey  in  this  case.  The  Jury  have  certainly  given  in  a  most  discrimi- 
nating verdict,  and  they  have  acquitted  Tiemey  of  every  branch  of  the 
conspiracy,  save  that  of  exciting  disaffection  amongst  the  Queen's  subjects 
and  endeavouring  to  promote  hostility  and  animosity  in  the  minds  of  the 
Irish  people  toward  their  fellow-subjects  of  Great  Britain.  I  do  not 
question  that  by  a  single  act  a  man  may  be  made  answerable  for  a  con- 
spiracy, of  the  existence  or  objects  of  which  ^up  to  the  time  of  the  act 
proved)  there  is  no  express  or  extrinsic  evidence  that  he  was  aware. 
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'T.  T.  1844.    Suppose  the  case  of  a  conspiracy  between  A.  and  B.  to'  barn  a  house  at 

<^»gitV8lgwcA.   a  particular  place,  and  on  a  particular  night,  and  suppose  C.  to  be  found 

THE  QUEEN    putting  a  lighted  candle  to  the  thatch  of  the  house  at  the  appointed  time ; 

V*  the  fire  is  prevented,  but  A.,  6.  and  C.  are  indicted' for  the  conspiracy  ; 

o'coNNELL.    ^yjdence  of  the  pbt  is  gi?en  against  A.  and  B.,  and  the  fact  I  have 

Jttdgtnentef     Stated  is  proved  against  C ;  can  any  man  say,  that  upon  such  a  state  of 

CramptoNjJ    £^^g  ^jj^^g  is  not  evidence  of  C.  having  joined  in  the  conspiracy  with 

A.  and  B.  ?  I  have  put  a  strong  case*    But  as  to  Tierney  the  case  stands 

thus:  there  are  but  two  facts  upon  which  the  verdict  agunst  him  can  be 

rested ;  for  the  transaction  at  Clontibret  was  put  out  of  the  case  by  the 

charge ;  and  assuming  here,  as  I  must  do,  that  there  was  the  pre-exbting 

.  conspiracy,  let  us  examine  these  two  facts,  aud  see  how  far  they  are 

sufficient  to  connect  Tierney  with  the  conspiracy.     First — Tierney  on 

the  3rd  of  October  1843,  became  a  member  of  the  Repeal  Association, 

and  brought  into  its  treasury  a  sum  of  £90,  the  contribution  of  his  parish 

of  Clontibret.     Secondly — he  made  a  speech  on  that  same  day  at  the 

Association — the  speech  which  is  set  out  in  the  indictment. 

I  have  already  stated  that  the  Attorney-General,  although  he  does  not 
admit  the  legality  of  the  Repeal  Association,  yet  he  does  not  prosecute 
the  defendants  merely  for  being  members  of  that  body.  The  fact,  there- 
fore, of  Tierney  becoming,  on  the  3rd  of  October  1 843,  a  member  of 
the  Repeal  Association,  cannot,  taken  alone,  be  now  held  to  be  a  sufficient 
ground  for  the  verdict.  This  brings  me  to  the  speech  made  by  him  on 
the  3rd  of  October : — was  that  speech  alone,  or  coupled  with  his  so 
becoming  a  member,  and  so  contributing  to  its  funds,  evidence  of  his 
having  joined  the  branch  of  the  conspiracy  to  which  I  have  referred  ? 
The  speech  is  certainly  a  very  seditious  speech ;  it  showft  the  orator  to 
be  an  ardent  repealer — an  admirer  of  the  head  of  the  repeal  movement— 
an  approver  of  the  progress  of  repeal  during  the  year  1 843,  and  of  the 
effects  produced  by  the  previous  monster  meetings ;  and  further,  it 
handles  topics,  and  excites  to  disaffection  and  to  hatred  of  the  Saxon  race^ 
in  a  manner  which  shows  entire  union  of  sentiment  with  the  other 
defendants.  On  the  subject  matter  of  the  charge  particularly  affecting 
Tierney,  I  will  not  therefore  say  that  there  was  no  evidence  in  the  case 
to  affecb  him,  but  I  think  it  was  slight  evidence,  and  I  certainly  did  think 
that  the  Jury  would  have  acquitted  him.  I  will  sot  either  say  that  there 
has  been  misdirection  as  to  him,  but  I  could  also  have  wished  that  the 
direction  of  the  Court  as  to  Tierney  had  been  more  explicit  than  it  was. 
I  should  have  wished  that  the  Jury  were  called  upon  pointedly  to  con- 
sider whether  he  was,  on  the  3rd  of  October,  aware  of  the  existence  of 
the  conspiracy  which  he  is  found  to  have  joined,  and  that  the  distinction 
between  his  case  and  that  of  the  other  traversers  had  been  more  fully 
pointed  out  to  them.  The  Jury,  have,  however,  found  Tierney  guilty  ; 
and  they  have  thereby,  from  the  evidence  to  which  I  have  adverted^ 
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drawn  the  conclusion  that  Tierney  was  aware  of  the  conspiracy — that  he  T.  T.  1844. 
adopted  its  object  and  means — and  that  his  speech  was  an  overt  act  of  ^^"*  *  ''^. ' 
that  conspiracy.  For  my  own  part,  were  I  one  of  the  Jury,  I  should  the  queen 
probably  not  have  arrived  at  the  lame  conclusion,  upon  that  feeling  only      ,      ^* 

I  would  not  act ;  but  I  agree  with  the  doctrine  laid  down  by  Lord  Ellen-  

borough  in  Rex  v.  PoUman  (a),  "  That  to  affect  a  party  with  the  charge  of  Judgment  of 
"  a  conspiracy,  entered  into  by  other  persons,  it  must  appear  to  the  Court 
**  that  he  was  cognizant  of  the.  object  of  the  conspiracy,  and  the  mode 
**  stated  in  the  indictment  by  which  it  was  to  be  effected.**  Was  the 
defendant  Tierney,  in  this  case,  aware  of  the  conspiracy,  and  the  mode 
in  which  it  was  to  be  effected,  when  he  made  his  speech  on  the  3rd  of 
October;  or  was  he  only  aware  of  the  general  objecu  of  the  Repeal 
Association,  as  by  that  body  publicly  professed?  Was  his  speech  an 
overt  act  of  the  existing  conspiracy,  or  was  it  an  individual  act  uncon- 
nected with  any  existing  criminal  plan  or  design  ?  I  confess  my  mind  is 
not  satisfied  upon  this  subject ;  1  do  not  feel  satisfied  that  injustice  may 
not  have  been  done  to  Tierney  ;  and  therefore,  so  far  as  he  is  concerned, 
and  if  his  case  stood  alone,  I  should  be  disposed  to  call  for  a  second 
trial ;  and  as  it  is,  although  I  am  satisfied  with  the  verdict  as  to  all  the 
other  defendants,  unless  some  mode  be  adopted  of  relieving  Tierney  from 
the  pressure  of  this  verdict,  I  should  be  of  opinion  that  there  ought  to 
be  a  new  trial  generally  for  that  purpose.  But  it  is  in  the  power  of  the 
Attorney-General  to  remove  all  difficulty  from  this  part  of  the  case,  by 
entering  a  noli  prosequi  as  to  Tierney  alone.  {See  Russ.  &  Ry.  C.  C, 
Res  ▼.  Hempstead  ^  Hudson^  344). 

I  am  therefore  clearly  of  opinion  (setting  aside  the  case  of  Tierney), 
that  the  verdict  in  the  present  case  is  not  a  verdict  against  the  evidence, 
Dor  a  Terdict  against  the  weight  of  evidence ;  in  truth,  if  there  was  evi- 
dence to  go  to  the  Jury  (as  I  think  there  was  cogent  evidence),  it  could 
scarcely  be  against  the  weight  of  the  evidence ;  since,  except  some  not 
▼ery  important  matters,  no  evidence  was  given  on  the  defendants'  part. 

The  eighth  and  last  objection  necessary  for  me  to  notice,  is  that 
which  complains  of  misdirection ;  and  on  this  point  I  must  premise, 
that  the  charge  is  to  be  considered  not  merely  as  the  charge  of  the 
Chief  Justice,  but  also  as  the  charge  of  the  Court.  All  the  Judges 
might  have  consecutively  charged  the  Jury ;  but  in  Hhis  instance  they 
deputed  their  powers  to  the  head  of  the  Court,  following  a  course 
by  no  means  unusual  upon  occasions  like  the  present,  when  the  Judges 
are  unanimous  in  their  opinion  as  to  the  legal  directions  to  be  given  to 
the  Jury,  and  the  issues  which  should  be  left  to  them  to  try.  In  thus 
calling  the  charge  sa  delivered  by  the  Chief  Justice,  the  charge  of  the 
Court|  I  cannot  be  understood  to  mean  that  each  sentence,  phrase  and 
sentiment  in  the  charge,  belongs  to  all  the  Judges.     No  two  men  could 

(a)  2  Camp.  234. 
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T.  T.  1844.    be  found  who  could  charge  the  Jury  upon  any  case  of  any  imporUncef 

QueetCiBeneh,   f^  t|j^  g^me  terms,  or  with  exactly  the  lame  views  of  the  relative  bearing 

THE  QUEBN   and^mportance  of  the  different  parts  of  the  evidence ;  but  for  the  sub- 

V*  stance  of  the  charge — the  legal  grounds  upon  which  the  case  is  rested, 

the  directions  in  point  of  law,  and  the  legal  effect  of  the  evidence  as 

Judgment  of     bearing  upon  the  issues  to  be  tried,  I  hold  each  Judge  of  the  Court  to 

'      be  as  responsible  as  my  Lord  Chief  Justice  himself  is. 

Misdirection  is  imputed  to  the  charge  in  two  ways  i — first,  misdirection 
in  point  of  law,  by  which  I  understand  the  laying  down  of  legal  positions 
for  the  guidance  of  the  Jury,  which  were  not  warranted  by  the  law ;  and 
secondly,  misdirection  as  to  the  effect  of  the  evidence  laid  t}efore  the 
Jury. 

Now,  as  to  misdirection  generally.  No  objection  was  made  to  the 
charge  during  its  delivery  nor  at  its  close ;  not  one  of  the  legal  positions 
laid  down  by  the  Court  was  then  controverted,  nor  is  any  one  of  them 
even  now  directly  controverted.  There  has  been  an  unusual  length  of 
time  occupied  in  discussing  this  motion,  and  there  has  been  no  abstinence 
of  censure  on  the  part  of  the  learned  Counsel  for  the  defendants ;  but 
none  of  them  iiave  in  terms  questioned  any  of  the  legal  propositions  laid 
down  for  the  guidance  of  the  Jury.  The  learned  Counsel  who  at  the 
trial  was  Counsel  for  Duffy,  and  who  opened  this  motion  as  Counsel  for 
O'Connell,  and  the  learned  Counsel  for  Gray,  did  indeed  occupy  much 
of  their  time  in  complaining  of  and  criticising  the  charge ;  they  com- 
plained that  in  some  places  the  charge  was  too  full,  in  other  parts  it  was 
not  sufficiently  explicit ;  that  the  Chief  Justice  dwelt  too  much  upon  the 
evidence  for  the  Crown,  and  too  little  on  the  evidence  for  the  defend- 
ants ;  that  though  he  left  all  the  questions  to  the  Jury,  yet  he  strongly 
conveyed  to  them  his  own  opinion ;  and  one  of  the  learned  Counsel  in 
maintaining  these  criticisms,  by  an  ingenious  process  of  dissection  applied 
to  the  body  of  the  charge,  by  taking  a  sentence  here  and  part  of  a 
sentence  there,  detaching  what  was  conjoined,  and  bringing  together 
what  was  separate,  was  enabled  to  make  a  charge  fbr  the  Court,  as  like 
to  \yhat  thich  was  actually  delivered,  as  the  entire  subject  may  be  to 
the  dissected  parts  brought  together  in  this  arbitrary  way ;  but  it  is  only 
to  read  this  charge  with  common  sense  and  common  fairness  from  be- 
ginning to  end,  and  then  it  will  be  seen  that  the  learned  Counsel  has 
deceived  hidaself  and  much  misrepresented,  no  doubt  unintentionally, 
the  meaning  of  the  Court ;  I  say  unintentionally,  because  I  know  the 
candid,  warm,  and  ingenuous  nature  of  the  learned  Counsel  would  not 
condescend  to  wilful  mirepresentation.  Many  observations  also,  more 
critical  than  substantial,  were  made  upon  the  terms  of  this  charge ;  some 
of  these  were  refuted  at  the  moment,  many  of  them  require  no  answer. 
The  Court  was  also  taught,  not  only  what  was  defective  in  the  present 
charge^  but  what  in  other  hands  it  should  have  been ;  and  we  had  pro- 
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daced  to  as,  by  way  of  contragt  and  as  a  model  charge  for  all  Judges  T.  T.  1844. 
upon  all  occasioD8>  a  M.S.  charge  delivered  by  the  late  eminent  Sir  John  Qw^j^*^"^** 
Bailey,  in  the  case  of  R€X  ▼.  Hunt — a  charge,  I  have  no  doubt,  excellent  the  quekn 
for  its  purposes;  but  had  the  same  learned  Counsel  been  retained  to      ^     ^* 

criticise  Judge  Bailey's  charge,  instead  of  that  now  under  consideration,  

his  fenrid  ingenuity  would  perhaps  have  detected  as  many  defects  and  Judgment  of 
redundancies  there  as  he  has  done  on  the  present  occasion.     But  this  ' 

Procrustean  argument,  which  would  cut  down  or  extend  the  minds  and 
tastes  and  temperaments  of  all  men  to  the  one  standard,  will  no  more 
bear  the  test  of  authority,  than  it  does  of  common  sense.  Some  eminent 
Judges  have  felt  themselves  bound,  in  certain  cases,  to  give  to  the  Jury 
the  opinion  of  the  Court  upon  the  merits  of  the  case  then  before  them. 
Such  was  the  habit  of  Lord  Ellenborongh  and  of  Lord  Kenyon.  Nu- 
merous  authorities  have  been  cited  to  show  this,  and  many  more  there 
are.  The  practice  of  some  eminent  Judges  has  been  merely  to  sum  up 
the  evidence,  without  expressing  any  opinion  npon  the  facts.  But  it 
never  yet  was  held,  nor,  before  this  motion,  perhaps  contended,  that  the 
presiding  Judge  or  Judges  were  not  at  liberty  to  exerdse  their  discre- 
tion  upon  the  subject,  and  to  assist  the  Jury  in  matters  of  fact,  if  they 
thought  the  case  called  for  such  assistance  ;  and  I  can  conceive  nothing 
more  Hkely  to  prejudice  the  administration  of  justice  through  the  me- 
dium of  jury  trials,  than  the  doctrine  that  the  Judge  was  to  act  the  part 
of  a  mere  reporter,  and  to  be  precluded  firom  assisting  the  Jury  in 
matters  of  fact,  as  well  as  guiding  them  in  matters  of  law.  No  doubt, 
this  assistance  will  be  given  with  discretion,  and  in  due  proportion  to  the 
circumstances  of  the  particular  case,  and  with  the  caution  given  to  the 
Jury  by  the  Chief  Justice  upon  the  present  trial,  <'  That  it  was  their 
exclusive  province  to  determine  all  matters  of  fiict,  and  to  draw  their  own 
conclusions  from  the  evidence."  There  are  many  authorities  on  this 
point,  but  I  shall  refer  to  one  only,  Simpion  v.  Clayton  (a) ;  Chief 
Justice  Tindal,  a  great  authority,  thus  expresses  himself:  <<I  have 
*<  heard  of  no  misdirection  from  the  learned  Judge,  or  that  any 
^  improper  evidence  was  admitted ;  but  the  objection  is,  that  the 
*^  Judge  expressed  his  opinion  to  the  Jury  as  to  the  weight  of  evi- 
*<dence  given  for  the  plaintiff.  But  this  he  was  bound  to  do;  and 
^he  only  stated  an  opinion  as  if  he  was  on  the  Jury,  and  they  were 
«<  to  follow  it  or  not,  as  they  thought  fit."  The  Chief  Justice  goes 
on  to  say,  *'  The  Attomey-General  v,  Good(h)  furnishes  an  authority 
*<on  this  point.  There  Mr.  Baron  HuUock  said,  *The  only  ground 
**  remaining  is,  that  too^  great  effect  was  given  to  the  evidence  in  the 
'Mearned  Judge's  direction.'  I  apprehend  that  that  would  be  a  new 
"ground  for  granting  another  trial,  and  would  open  a  door  to  appli- 

(a;  1  Hodg.  Bep»  Com.  PI.,  464.  (6)  M<C.  &  T.  286. 
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**  cations  for  thai  purpose  to  an  extent  incalcalable.  I  am  at  a  loss  to 
*<  know  by  what  rule  the  precise  quantum  of  force  which  should  be 
<<  attached  by  a  Judge  to  a  particular  piece  of  evidence  on  a  trial  is  to  be 
**  measured."  Whether  a  Judge  therefore  shall  give  to  a  Jury,  upon  a  trial* 
his  opinion  upon  the  weight  of  the  evidence,  or  any  part  of  the  evidence,  is 
entirely  matter  of  discretion.  Had  the  defendants'  Counsel  been  able  to 
show  that  the  opinion  of  the  Chief  Justice^  as  appearing  upon  the  charge, 
was  an  erroneous  one,  and  had  misled^  or  was  calculated  to  mislead  the 
Jury,  the  case  would  have  been  widely  different  from  the  present  one ; 
but  in  that  the  defendants'  Counsel  altogether  failed. 

One  other  criticism  imputing  mbdirection,  I  shall  notice  here— and 
though  much  dwelt  upon,  and  very  plausibly  put  to  the  Court,  it  is  after 
all  but  a  piece  of  ingenious  sophistry.  It  was  imputed  to  the  charge,  that 
the  attention  of  the  Jury  was  not  called  (as  it  should  have  been  explicitly) 
to  the  doctrine  that  they  must  be  ^tisfied  of  the  existence  of  a  con- 
spiracy, before  they  could  receive  the  evidence  of  an  act  done  by  one  of 
the  defendants,  against  the  others.  Now,  I  would  refer  to  pages  812  and 
813  of  the  printed  report,  in  answer  to  this  objection  :— 

<<  Gentlemen,  in  order  to  convict  the  traversers,  or  any  of  them,  of  the 
**  charge  of  conspiracy,  it  is  necessary  that  yon  should  be  satisfied  (I  do 
*^  not  mean  that  you  should  have  ground  to  surmise,  but  that  you  should 
*^  have  such  evidence  before  you  as  to  convince  your  consciences),  that 
<<  they,  or  some  of  them,  did  respectively  and  in  common,  combine  or 
«  agree  to  do  an  unlawful  act ;  whether  that  act  be  unlawful  in  itself  in 
<<  its  original  design,  or  whether  it  became  so  by  the  unlawful  means  by 
*<  which  it  was  agreed  that  it  should  be  brought  about.  That  is  one 
<<  observation. 

*<  Another  observation  is  this:  that  to  constitute  the  crime  of  conspi- 
<*racy,  it  is  not  necessary  that  the  unlawful  thing  agreed  to  be  done 
<'  should  be  effected.  The  crime  of  conspiracy  is  complete,  though  in 
''  point  of  fact,  the  criminal  end  was  never  attained. 

<<  Another  point  I  would  lay  down  would  be  this :  that  if  you  be  satis- 
'<  fied  that  an  unlawful  agreement  has  taken  place,  of  the  nature  that  I 
**  have  stated,  either  to  do  an  act  unlawful  in  itself,  or  to  cause  that  to  be 
**  done  by  unlawful  means,  though  the  act  itself  per  ie  should  not  be 
^'  criminal — if  you  be  once  satisfied  that  such  an  agreement,  a  criminal 
<<  agreement,  has  taken  place,  from  thenceforward  the  acts  of  each  one 
« associating  in  this  conspiracy  are  reciprocally  evidence  against  the 
<<  other  of  them,  if  conducive  to  the  same  criminal  end,  though  it  be  not 
«<  proved  that  each  and  all  of  the  several  conspirators  have  either  partici* 
<<  pated  in  each  individual  act,  or  although  it  be  not  proved  that  each  and 
«  every  of  the  several  parties  charged  with  the  conspiracy  have  been 
"  guihy  of  the  perpetration  of  any  particular  act  towards  the  common  end, 
"  the  illegal  end.'' 
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<<Now,  Gentlemen  of  the  Jory,  the  Mine  imputed  commenced  in  f,  f.  1844. 
«  1843.  Mr.  O'Connell  and  tbe  traversers  say  generally^  that  they  had  Q^*^tnch. 
<<  a  legal  purpose  fn  their  Association  to  procure  a  repeal  of  the  Union,  thb/  qubbn 
<'in  such  ways  as  they  say  the  law  and  tbe  constitution  warrant.    Mr.  *v« 

«  Solicitor  General  says— Up  to  1843, 1  do  not  deny  the  proposition  that    ^'^^^^^^ 
<<yoii  advance;  the  Act  of  the  Union  is  what  you  consider  to  bo  a     Judgment  of 
"  grievance  of  a  grave  eharacter,  and  you  have  a  right,  by  freedom  of  dis-    ^*^**'*^''> 
<<  cussion,  by  petitions  to  the  Crown,  by  petitions  to  Parliament,  by  every 
<<  other  legal  and  constituttonal  wa^,  to  endeavour  to  relieve  yourselves 
**  from  those  grievances,  or  supposed  grievances,  and  thereby  so  to  procure 
*'  a  repeal  of  the  Union.     They  at  the  other  side  say  they  require  no 
*^  more  ;  and  what  they  profess  and  state  they  were  doing  was,  to  follow 
''  those  means  which  the  law  allowed,  and  thereby  to  procure  a  repeal  of 
"  the  Union.     In  1843,  the  beginning  of  that  year,  the  Crown  says  a 
**  great  change  took  place  in  the  affairs  of  the  Repeal  Assodation,  and 
**  Mr.  CVConnell  at  their  head ;  and  from  thenceforth,  whatever  may 
<<  have  been  their  antecedent  proceedings,  of  which  he  aays  nothing,  from 
<*  thenceforth  tbe  means  by  which  they  attempted  to  effect  the  repeal  of 
^  the  Union,  if  that  were  their  object,  became  illegal.    Now,  Gentlemen, 
''  it  lies  upon  the  Crown  to  maintain  that  proposition ;  it  lies  upon  the 
^'  Crown  to  maintain  it,  and  support  in  evidence  to-  your  satislsction,  that 
'<  from  some  time  in  1843,  such  a  4)onspiracy  as  has  been  charged  in  the 
<' indictment  existed— tbe  precise  time,  or  day,  or  place  is  not  material. 
*'  Mr.  (VConnell  said  he  was  deprived  of  the  means  of  proving  an  alibi-*' 
<'  why,  it  is  not  necessary ;  he  has  hkd  notice  of  the  fiscts  imputed'  to  him, 
**  he  has  had  ^  bill  of  particulars,  and  he  has  had  overt  acts  Stated  upon 
<<  the  face  of  the  indictment ;  but  without  proving  a  direct  time  or  place 
**^  in  which  a  direct  illegal  agreement  was  concocted  between  two  or  more 
^  of  the  traversers,  it  is  for  you  to  say,  are  you  satisfied  upon  the  facts 
<'  laid  before  you,  that  though  the  actual  time  of  the  oonsphtusy  is  not 
«  proved,  yet  that  such  a  conspiracy  as  is  imputed  must  have  taken  places 
<<  from  the  facts  that  are  admitted,  or  proved,  coming  from  one  or  more 
<*  different  parties  charged  with  this  conspiracy,  and  in  furtherance  of  the 
**  common  design.     The  onus  of  that  lies  upon  the  Crown ;  and,  gentle- 
**  men,  you  must  be  satisfied  that  the  guilt  which  is  so  imputed,  has  been 
« proved;  that  is,  that  satisfactory  evidence  is  given  to  you  of  the 
<<  existence  of  the  alleged  conspivacy,  the  alleged  compact,  the  alleged 
**  agreement  and  common  design  between  the  several  traversers,  or  some 
**  of  them ;  and  if  yon  me  not  satisfied  by  them,  I  am  bound  to  8ay> 
**  gentlemen,  if  that  is  not  made  out  to  your  minds,  so  as  to  leave  it  above 
**  and  beyond  reasonable  doubt  upon  the  subject,  it  will  be  your  duty  not 
**  to  convict  upon  presumption ;  you  are  to  convict  only  upon  satisfiictory 
^ proof,  either  direct  or  inferential.     The  onus  is  on  the  Crown;  and 
*'  that  is  another  reason  why  I  pass  over  without  more  particular  detail 
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T.  T.  1844.   '^ihe  eTidence  given  on  behalf  of  the  traversers.  Gentlemen  of  the  Jury, 
Queen*tBeneh.   « the  nature  of  the  proof  given  by  the  Crown  is  this ;  it  will  be  for  you 
THE  <|UEBii   **  to  say»  are  you  satisfied  or  are  you  not,  with  the  way  in  which  the 
V.  w  Crown  has  proved  its  case.** 

.  The  mere  reading  of  these  passages  continuously^  is  sufficient  to  refute 

Judgment  of  the  imputation.  Another  imputation  on  the  charge  (though  perhaps  not 
^^^^'  quite  in  order  here),  I  shall  also  notice.  It  was  said  that  the  Chief 
Justice  stated  minutely  the  evidence  for  the  Crown»  but  passed  over  that 
for  the  defendants  in  silence,  or  slightly  touched  it,  and  pronounced  it  to 
be  irrelevant,  and  thereby  virtually  took  it  entirely  from  the  Jury. 
Now,  this  I  must  say  is  a  monstrous  mistake.  The  evidence  on  the 
defendants'  part  (with  a  dight  exception)  consisted  of  speeches,  ad- 
dresses, and  articles  read  from  newspapers ;  those  the  Chief  Justice  did 
not  state  in  detail.  Why  ?  Because  he  gave  the  full  force  and  effect  of 
them  to  the  Jury ;  he  stated  the  results  of  them,  in  fiivour  of  the  de- 
fendants, as  documents,  about  the  meaning  of  which  there  could  be  no 
doubt.  But  he  stated  in  detail  the  documents  relied  upon  by  the  Crown. 
Why  ?  Because  the  onut  of  proof  lay  upon  the  Crown.  The  Crown 
was  bound  to  show  a  criminal  intention  ;  the  question  was  one  of  inten- 
tion, and  the  effect  and  results  of  these  documents  was  for  the  Jury,  who 
were  to  infer  from  them  an  innocent  or  a  criminal  intent.  The  meaning 
and  intent  of  these  documents  was  the  very  matter  in  dispute ;  as  to  the 
meaning  and  intent  of  the  documents  relied  on  by  the  defendants,  the 
very  effect  and  meaning  attributed  to  them  by  the  charge  was  that  which 
the  defendants'  Counsel  themselves  had  put  upon  them.  They  were  all, 
however,  left  expressly  to  the  Jury ;  and  if  the  Chief  Justice  said  they 
were  irrelevant  to  the  purpose  for  which  they  were  read,  he  pronounced 
only  an  opinion,  and  I  presume  to  say  a  just  opinion,  as  to  the  force  of  the 
argument  deduced  from  them  ;  an  opinion  which  amounts  to  nothing  moie 
than  this,  that  a  man's  having  innocent  intentions  in  1800  and  1810  was 
no  answer  to  a  charge  of  conspiracy,  if  established,  in  1843 ;  and  this  is 
what  is  called  excluding  from  the  Jury  the  evidence  for  the  defendants. 
But  enough  has  been  said  about  those  criticisms. 

Secondly,  it  is  urged  on  the  defendants'  part,  that  the  Jury  were  mis« 
directed  as  to  the  effect  of  the  evidence ;  and  several  instances  are 
pointed  out,  of  such  misdirection ;  there  is,  however,  but  one  of  these 
which  seems  to  require  any  answer.  It  is  contended,  that  although  the 
newspapers  given  in  evidence  in  this  case  were  legitimately  used  as  against 
their  respective  proprietors,  yet,  as  against  thi  other  defendants,  they 
were  not  evidence  at  all,  or  at  least  were  only  evidence  to  a  certain 
extent,  and  that  this  distinction  was  not  pointed  out  to  the  Jury  in  the 
charge.  For  example,  it  is  said  that  the  PUot  of  the  14th  June,  1843, 
though  evidence  against  Barrett,  is  no  evidence  at  all  agaif»t  O'Connell, 
or  at  least,  that  it  is  not  evidence  that  he  attended  the  meeting  at  Mallow, 
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or  made  the  speech  which  that  paper  asserts  he  did  make.  Now,  it  ap- 
pears to  me,  that  this  paper  is  as  much  evidence  in  this  case  against 
OTonnell  as  if  he  had  himself  authorised  the  publication  of  it.  But 
first,  is  this  an  objection  which  ought  now  to  be  listened  to?  I  think 
not. 

Firstly— -These  newspapers  were  read  without  any  such  objection 
having  been  ever  made. 

Secondly — Passages  in  them  were  read  as  evidence  on  the  traversers* 
part. 

Thirdly — They  were  commented  on  by  some  of  the  traversers* 
Counsel  as  being  in  evidence. 

Fourthly — The  traversers  themselves  had  recourse  to  evidence  of  the 
same  description  ;  the  chief  part  of  their  evidence  is  of  this  class. 

Fifthly — They  allow  the  Solicitor-General,  without  even  raising  the 
objection,  to  comment  on  these  papers. 

Sixthly — They  allow  the  Chief  Justice,  without  any  objection,  to 
explain  them  and  comment  on  ihem  also. 

It  seems  to  me  that  this  evidence  was  by  mutual  concession  before  the 
Jury,  and  that  it  is  quite  too  late,  and  not  quite  fair  now,  to  say  that 
the  Chief  Justice  should  have  told  the  Jury  they  were  not  evidence 
against  any  person  but  the  proprietors. 

But  on  principle,  I  think  they  were  rightly  received  and  acted  on. 
My  grounds  for  entertaining  this  opinion  are  these:  for  this  part  of 
the  case,  I  assume  that  there  was  evidence  to  go  to  the  Jury,  of  a  con- 
spiracy to  the  effect  stated  in  the  indictment,  to  which  Barrett  and 
CXConnell  were  parties,  and  that  that  evidence  was  independent  of  the 
oewspspers.  I  assume  again,  that  the  paragraph  (in  the  PUoi)  relied 
upon  by  the  Crown,  was  publbbed  by  the  defendant,  Barrett,  in  pur- 
suance of  the  pre-existing  conspiracy  ;  and  I  then  apply  to  this  publica- 
tion the  universally  admitted  rule  applicable  to  this  subject,  that  the 
act  of  one  conspirator  done  in  pursuance  of  the  common  object  is  evi- 
dence against  his  co-conspirators*  This  publication  is  the  act  of  Barrett  in 
the  first  instance ;  but  being  done  (if  done)  in  pursuance  of  the  common 
design,  it  becomes,  in  contemplation  of  law,  the  act  of  all  the  co-con- 
spirators. Upon  this  ground  it  was,  that  in  HaTd^$  ea8e{a)^  the  letter 
of  Mmrtin,  a  consfnrator,  to  Margaret,  another  conspirator,  although  the 
letter  never  reached  the  latter,  and  perhaps  never  was  posted  at  all,  and 
although  it  was  partly  namftive,  yet  being  an  act  done  by  Marlin  in  fur- 
therance of  the  conspiracy,  it  was  held  to  be  evidence  of  the  nature  and 
extent  of  that  conspiracy  against  all  the  co-conspirators.  The  writing  of 
Martin  was  considered  as  an  act  done  in  furtherance  of  the  conspiracy, 
on  the  principle  that  scribere  mt  agere. 
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In  other  classes  of  crime,   as  weH  as  in  conspiracy,  where  several 
persons  engage  together  in  a  common  criminal  design,  in  the  furtherance 
of  that  design  the  act  of  one  is  the  act  of  all ;  and  each,  in  the  acts 
agreed  to  be  done  for  the  furtherance  of  the  common  design,  makes 
every  other  of  the  conspirators  his  agent  in  the  particular  transaction. 
In   the  same   case,  p.  453,  Thelwall's   letter    was  rejected.      Why? 
Because  it  was  a  mere  narrative  given  by  one  of  the  conspirators  to 
another  person,  and  was  not  an  act  done  in  pursuance  of  the  conspiracy. 
But  whether  narrative  or   direct  incentive  to  conspiracy,  if  done' 411 
pursuance  of  the  conspiracy  by  a  conspirator,  it  is  evidence  against  his 
fellows.     A  narrative  may  be  as  mischievous  as  any  other  species  of 
writing — whether  in  prose  or  in  verse,  whether  speech,  narrative  or 
song — if  it  be  an  act  done  in  pursuance  of  the  conspiracy,  it  is  evidence 
against  all  the  co-conspirators ;  and  upon  this  ground,  the  very  clever, 
exciting  ode,  called  1798,  was  read  without  objection  from  the  Nation 
newspaper.     That  the  newspaper  of  the  defendant  Barrett,  therefore, 
was,  in  this  instance,  evidence  against  O'Connell,  I  entertain  no  doubt : 
and  the  same  observation  applies  to  the  other  newspapers  similarly  cir- 
cumstanced, and  to  the  other  defendants.     But  it  is  again  said,  though 
it  may  be  evidence  against  O'Conneli  of  a  conspiracy,  and  the  nature 
and  extent  of  the  conspiracy,  yet  it  is  not  evidence  that  he  attended  the 
meeting  in  the  paper  spoken  of,  or  made  the  speech  therein  ascribed  to 
him  ;  and  yet  the  charge  tells  the  Jury,  upon  the  evidence  of  this  paper 
only,  that  O'Connell  attended  the  meeting,  and  made  the  speech.    This  is 
not  quite  accurate  in  point  of  fact ;  for  there  is  evidence  enough  in  the  case 
of  O'Connell  attending  the  meetings  to  which  I  am  adverting.     There 
are  two,  however,  as  to  which  the  only  evidence  of  his  speeches  are  the 
reports  in  the  repeal  papers  adverted  to  before  ;  but  taking  it  to  be  so, 
the  objection  is  thus  answered  upon  principle  : — suppose  there  never  was 
such  a  meeting,  nor  such  a  speech,  the  publication  would  not  the  less  be 
evidence  against  O'Connell,  if  it  were  an  act  done  by  Barrett,  in  further- 
ance of  the  common  design,  and  in  that  point  of  view  it  would  be  quite 
unimportant  whether  such  a  meeting  took  place,  or  such  a  speech  waa 
made  at  all.     Suppose  Barrett  had  (in  pursuance  of  the  common  design) 
published  in  his  paper  a  proclamation  to  the  people  of  Ireland,  signed 
Daniel  O'Connell — a  proclamation  exciting  the  people  to  disaffection, 
and  to  hostile  feelings  towards  the  people  of  England ;  would  not  this 
proclamation,  upon  the  assumption  that   Barrett  and  O'Connell  were 
engaged  in  a  conspiracy,  by  means  of  speeches  and  publications  to  excite 
such  feelings  in  the  Irish  people,  be  clearly  evidence  against  O'Connell, 
although  no  evidence  should  be  given  that  the  proclamation  was  his  ? 
Upon  the  assumption  I  have  made,  this  aot  of  publication  by  Barrett  was 
equally  an  act  of  publication  by  O'Connell,  and  he  is  as  much  answerable 
for  it,  on  the  ground  of  conspiracy  (though  not  of  libel),  as  the  publisher 
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bimself  is.  The  mistake  upon  which  this  objection  rests  is,  that  the  T.  T.  1844. 
publication  is  a  mere  confession  or  admission  of  the  publisher.  It  is  no  Q^teet^tBench, 
such  thing,  it  is  a  distinct  act  done  in  furtherance  of  the  common  design,  ths  queen 
according  to  preconcerted  arrangement ;  and  though  primarily  and  pro- 
perly the  act  of  Barrett  alone,  it  is,  in  contemplation  of  law,  being  an  act 
done  in  furtherance  of  the  conspiracy,  the  act  of  all  the  co-conspiralors  Judgment  of 
also.     These  observations,  of  course,   I  apply  only  to  so  much  of  the  ' 

paper  as  is  published  to  forward  the  objects  of  the  conspiracy ;  the  other 
parts  of  the  paper  cannot  be  evidence  against  any  of  the  defendants. 
When,  therefore,  the  Chief  Justice,  on  the  authority  of  this  paper,  told 
the  Jury,  that  O'Connell  attended  the  meeting,  and  made  the  speech 
therein  ascribed  to  him,  he  only  stated  that  which  he  was  warranted  in 
doing,  since,  supposing  the  existence  of  the  conspiracy,  and  that  Barrett 
and  O'Connell  were  joint  conspirators,  the  acts  and  declarations  of  one 
in  pursuance  of  the  common  object  are,  in  law,  the  acts  and  declarations 
of  both,  as  much  as  the  act  of  one  member  of  a  mercantile  firm,  done 
in  the  business  of  the  firm,  is  the  act  of  all  the  members  of  the  firm. 

'  I  therefore  think  that  the  distinction  attempted  to  be  drawn  between 
the  purposes  for  which  the  newspaper  was  evidence  against  O'Connell,  b 
one  not  found  in  the  law  of  evidence ;  if  evidence  against  him  at  all  upon 
this  trial,  it  must  have  its  full  effect  as  such,  and  in  truth,  the  distinction 
is  one  utterly  unimportant ;  for  this  evidence  was  resorted  to  not  to  show 
that  CVConnell  attended  the  meeting  or  made  the  speech,  but  to  show  the 
nature  and  extent  of  the  conspiracy  in  which  be  was  embarked.  There 
is,  therefore,  no  misdirection  in  this  matter. 

We  were  taught,  in  emphatic  language,  by  one  of  the  learned  Counsel 
for  the  defendants,  what  were  the  duties  of  a  Judge  presiding  at  a  criminal 
trial,  and  the  duties  of  Counsel  were  ako  dwelt  upon :  and  then  we  were 
admonished,  that  by  the  law  and  constitution  of  this  realm,  the  Judge 
was  Counsel  for  the  prisoner,  and  it  would  follow,  was  therefore  bound 
not  to  express  an  opinion  unfavourable  to  the  prisoner.  Now,  I  think 
there  has  been  some  confusion  as  to  the  Judge's  position  in  this  respect. 
The  subject  is  an  important  one ;  and  I  will  shortly  state  my  view  of  it. 
It  is  true,  the  Judge  is  the  prisoner's  Counsel,  and  I  add,  he  is  also  the 
Counsel  for  the  Crown;  but  both  these  offices  are  subordinate  to  his 
higher  functions  as  a  dispenser  of  justice  and  an  expounder  of  the  law ; 
and  he  is  bound  to  administer  that  law  equally  and  impartially  to  both 
sides.  On  this  subject  I  adopt  the  language  of  Lord  Kenyoo,  in  summing 
up  to  the  Jury,  in  the  case  of  Res  v.  Wakefield  (a).  Mr.  Wakefield  had,  in 
his  defence,  told  the  Jury  that  <*  he  had  slender  expectations  of  indulgent 
*<  interference  from  the  Judge,  though  the  law  of  the  country  regarded 
**  him  as  the  prisoner's  Counsel,  but  that  all  his  hopes  were  concentrated 
<'  in  the  Jury."     <*  I  have  been  reminded,"  says  Lord  Kenyon,  <<  that 

(a)  a;  St.  Tr.  736. 
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'*  I  sit  here  as  Counsel  for  the  defendant.  I  certainly  do  so,  so  far  as  to 
^*  interpose  between  him  and  the  Counsel  for  the  prosecution,  and  to  see 
'*  that  no  improper  use  of  the  lair  is  made  against  him,  and  that  no 
"  improper  evidence  is  given'  to  the  Jury.  But,  gentlemen,  the  Judge 
*<  has  another  Uuk  to  perform^  which  ii^  that  ofassiiting  the  Jury  in  the 
^*  adminiitration  of  justice.  Whether  I  have  in  this  case  betrayed  my 
**  trust,  I  leave  to  you.**  Now,  as  the  learned  Counsel  has  been  so  good 
as  to  remind  the  Judges  of  their  duties,  I  am  sure  he  will  not  take  it  ill 
of  me,  if  I  remind  him  that  ho  has  taken  rather  a  narrow  view  of  the 
duties  of  Counsel  upon  a  criminal  triaL  The  learned  Counsel  said,  the 
Advocate's  first  duty  was  to  his  client,  the  second  to  himself,  and  the 
third  to  the  public.  His  client  was  entitled  to  all  that  the  Counsel's  zeal 
and  ability  could  effect.  He  was  bound  to  maintain  his  own  iudepeud* 
ence  with  all  due  respect  to  the  Bench,  and  he  was  bound  to  assert  the 
rights  and  liberties  of  the  public :  and  all  these  duties  the  Counsel  in  this 
case  has,  no  doubt,  ably  dischaiged.  Now,  I  do  not  quarrel  with  the 
learned  Counsel  that  he  casts  all  these  duties  upou  the  Counsel ;  but  I 
do  say^  that  the  British  Advocate  has  still  higher  duties  to  regard ;  his 
duties  as  a  man  and  as  a  christian  are  paramount  to  all  other  considerations. 
This  Court  in  which  we  sit  is  a  temple  of  justice  ;  and  the  Advocate 
at  the  Bar,  as  well  -as  the  Judge  upon  the  Bench,  are  equally  ministers  i« 
that  temple.  The  object  of  all  equally  should  be  the  attainment  of 
justice ;  now  justice  is  only  to  be  reached  through  the  ascertainment  of 
the  truth,  and  the  instrument  which  our  law  presents  to  us  for  the 
ascertainment  of  the  truth  or  falsehood  of  a  criminous  charge  is  the  trial 
by  Jury  ;  the  trial  is  the  process  by  which  we  endeavour  to  find  out  the 
truth.  Sow  and  laborious,  and  perf^ied  and  doubtful  in  its  issue  that 
pursuit  often  proves;  but  we  are  all— Judges,  Jurors,  Advocates  and 
Attomeys^-tqgether  concerned  in  this  sewroh  for  truth  :  the  pursuit  is  a 
noble  one,  and  those  are  honored  who  are  the  instruments  engaged  in  it. 
The  infirmity  of  human  nature,  and  the  strength  of  huoan  passion,  may 
lead  us  to  take  false  views,  and  sometimes  to  embarrass  and  retard  rather 
than  to  assist  in  attaining  the  great  object ;  the  temperament,  the  imagi- 
nation and  the  feelings  may  all  mislead  us  in  the  chase, — ^but  let  us  never 
forget  our  high  vocation  as  ministers  of  justice  and  interpreters  of  the 
law ;  let  us  never  forget  that  the  advancement  of  justice  and  the  ascer- 
tainment of  truth  are  higher  objects  and  nobler  results  than  any  which  in 
this  place  we  can  propose  to  ourselves.  Let  us  never  forget  the  christian 
maxim,  *'  That  we  should  not  do  evil  that  good  may  come  of  it.*'  I 
would  say  to  the  Advocate  upon  this  subject, — let  your  zeal  be  as  warm 
as  your  heart's  blood,  but  let  it  be  tempered  with  discretion  and  with 
self-respect ;  let  your  independence  be  firm,  uncompromising,  -hut  hdi  it 
be  chastened  by  pt^rsonal  humility  ;  let  your  love  of  liberty  amount  to  a 
passioD)  but  let  it  not  appear  to  be  a  cloak  for  maliciousness. 
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Another  doctrine  broached  by  another  eminent  Counsel  I  cannot  pass 
by  without  a  comment.  That  learned  Counsel  described  the  Advocate 
as  the  mere  mouth-piece  of  his  client ;  he  told  us  that  the  speech  of  the 
Counsel  was  to  be  taken  as  that  of  the  client ;  and  thence  seemed  to 
conclude  that  the  client  only  was  answerable  for  its  language  and  senti- 
ments. 

Such,  I  do  conceiTe»  is  not  th0  qfice  <jf  tm  Advocate*  His  office  b  a 
higher  one.  To  consider  him  in  that  light  is  to  degrade  him.  I  would 
say  of  him  as  I  would  say  of  a  member  of  the  House  of  Commons — he 
is  a  representative,  but  not  a  delegate.  He  gives  to  his  client  the  benefit 
of  his  learning,  his  talents  and  his  judgment ;  but  ail  through  he  never 
forgets  what  he  owes  to  himself  and  to  others.  He  will  not  knowingly 
misstate  the  law — he  will  not  wilfully  misstate  the  facts,  though  it  be  to 
gain  the  cause  for  his  client.  He  will  ever  bear  in  mind  that  if  he  be  the 
Advocate  of  an  individual,  and  rstained  and  remunerated  (often  inade- 
quately) for  his  valuable  services,  yet  he  has  a  prior  and  perpetual 
retaimer  on  behalf  of  truth  and  justice ;  and  there  is  no  Crown  or  other 
license  which  in  any  case,  or  for  any  party  or  purpose,  can  discharge  him 
from  that  primary  and  paramount  retainer. 

This  is  a  case  of  vast  magnitude,  involving  deep  and  great  interests, 
both  public  and  private.  It  has  called  for  and  it  has  called  forth  the 
exertbn  of  very  great  forensic  powers.  There  has  been  exhibited 
during  the  progress  of  this  protracted  prosecution,  as  much  of  zeal^  of 
eloquence,  and  of  learning,  as  perhaps  have  distinguished  any  case ;  and 
if  there  have  been  more  of  the  fierceness  of  party  conflict,  more  of  the 
spirit  of  cembat,  and  less  of  consideratiou  for  the  feelings  of  others, 
displayed  upon  this  occasion  than  in  the  ordinary  administration  of  justice 
in  cases  of  ordinary  dimensions,  I  would  attribute  it  to  the  excitement  of 
feeling  and  the  exaltation  of  imagination,  nattirally»  perhaps,  growing  out 
of  the  occasbn,  rather  than  to  any  wilful  or  reckless  disregard  of  those 
higher  moral  and  religious  principles  by  which  our  legal  career  should 
always  be  guided  and  governed. 

On  the  whole  (except  as  to  Tierney),  1  am  clearly  of  opinion  that  the 
verdict  in  this  case  should  stand. 


T.  T.  1«44. 
Q^eeli*sBemch, 

TfiS  <^£EN 
o'COKKBi^L. 
Judgmefdof 

CaAlfPT0N,J 


Burton,  J. 

The  case,  as  it  comes  before  us  on  the  present  application,  has  been 
argued  so  elaborately*  and  with  so  much  exactness  by  my  learned 
Brothers,  and  any  difference  between  myself  and  them,  or  either  of  them, 
is  so  limited,  on  this  day,  that  I  shall  but  employ  what  remains  of  the 
public  lime,  and  best  serve  the  interests  of  the  parties  concerned  (the 
traversers  and  the  public),  by  laying  my  views  of  the  case  before  them 


JitdgmefUof 
Burton,  J. 
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upon  the  several  points  in  discussion  in  a  very  compendious  manner ;  and 
in  doing  this,  I  shall  consider  the  several  points  that  have  been  made  on 
the  part  of  the  traversers,  not  in  the  order  in  which  they  had  been 
brought  before  us,  but  in  that  order  in  which  they  affect  the  trial,  as  it 
came  before  the  Court. 

The  first  objection  made  on  the  part  of  the  traversers  is  to  the  exten- 
sion of  the  trial  (commencing  in  the  Term)  into  the  Vacation,  under 
the  prbvisions  of  the  3  &  4  IF.  4,  c.  31.  I  have  only  to  say  upon  this 
point,  that  as  it  appears  to  me,  that  in  what  has  been  done  in  the  present 
instance,  there  is  nothing  inconsistent  with,  or  going  beyond  the  words  of 
the  statute,  nor  do  I  see  any  inconvenience  resulting  from  it  i  and  that  if 
this  should,  notwithstanding,  be  a  misconstruction  of  the  statute,  the 
objection  may  be  made,  and,  in  my  judgment,  would  be  most  properly 
made,  on  a  writ  of  error ;  and,  therefore,  I  see  no  reason,  at  least  no 
necessity,  for  making  it  a  ground  for  granting  a  new  trial  on  motion. 

The  second  objection,  in  order  of  time,  seems  to  be  that  which  has  also 
been  put  upon  the  record  by  a  challenge  to  the  array,  which  challenge  the 
Court  (a  majority  of  the  Court)  has  disallowed,  and  the  objection  made 
by  it,  being  upon  the  record,  is  yet  open  to  the  traversers  upon  a  writ  of 
error.  This  objection  has  been  so  copiously,  and,  to  my  judgment,  so 
satisfactorily  reasoned  upon  by  my  learned  Brothers,  that  I  need  only 
say,  that  1  fully  concur  with  them  in  holding  that  it  ought  not  to  be  con- 
sidered as  a  ground  for  a  new  trial. 

The  third  objection,  in  order  of  time,  is  that  which  relates  to  the  per- 
son who  appears  to  have  been  summoned  and  put  upon  the  panel,  and 
sworn  by  the  name  of  John  Rigby,  his  true  name  being  John  Jason 
Rigby,  and  he  having,  on  being  called  on  to  be  sworn,  objected  to  being 
sworn  on  that  ground ;  no  objection,  however,  appearing  to  have  been 
made  on  the  part  of  the  traversers,  or  any  of  them,  to  his  being  sworn, 
but  on  the  contrary,  the  Counsel  for  some  or  one  of  the  traversers  having 
expressed  a  desire  that  he  should  be  sworn  on  the  Jury — it  being  also 
clear  that  he  was  the  person  intended  to  be  summoned,  and  entitled  so  to 
be,  and  that  he  was,  and  that  without  any  objection,  sworn  by  the  name 
by  which  he  was  summoned,  so  that  there  is  no  variance  in  this  respect 
on  the  record.  It  is,  in  my  judgment,  quite  clear  that  thb  objection 
ought  not  to  prevail. 

The  next  point  is,  as  to  the  question  of  venue.  Upon  this  question 
also,  I  have  only  to  say  that  I  perfectly  concur  in  the  judgment  of  my 
learned  Brothers. 

The  next  point  that  I  propose  to  consider  (and  which  begins  what  is 
properly  the  trial  of  the  traversers),  is  that  which  complains  of  the  admis- 
sion of  evidence,  which  it  is  contended  ought  to  have  been  rejected. 
And  first,  as  to  the  admission  of  the  paper,  called  the  ballad  of  Mullagfa- 
mast,  which  appears  to  have  been  circulated  in  very  great  numbers  on  the 
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aK»niiDg  of  the  day  on  which  the  monster  meeting  at  that  place  was  held.  T.  T.  1 844. 
The  objection  to  the  reception  of  this  document  is  rested  upon  the  fact  Q^^e^^tBeMh, 
of  its  not  having  been  shown  to  have  come  to  the  hands  of  any  of  the  ths  quebn 
traversers,  or  any  person  who  there  took  an  ostensible  part  with  them  ;  ^* 

bat  I  think  it  is  clearly  admissible  on  the  ground  of  its  showing  the  

character  of  the  meeting,  and  of  its  perfect  accordance  with  the  professed     Judgment  t^ 
object  (professed  publicly  at  the  meeting)  of  choosing  MuUaghmast  as  the       ^         '    ' 
place  for  holding  the  meeting ;  upon  this  point,  therefore,  I  can  entertain 
no  doubt. 

The  next  matter  for  connderation,  in  my  view  of  the  case,  respects  the 
admission  of  the  different  newspapers,  of  which  some  of  the  traversers  are 
the  editors,  both  as  that  evidence  respects  themselves,  and  as  it  may  con- 
cern or  affect  others.  So  far  as  that  evidence  is  applicable  to  themselves 
individually,  I  do  not  think  it  necessary  to  make  any  remarks,  concurring 
as  I  do  with  my  Brothers  Perrin  and  Crampton  in  their  view  of  the 
evidence  in  this  respect.  But  there  is  then  to  be  considered  the  applica- 
tion of  this  evidence  to  the  case  of  the  first  traverser,  as  it  concerns  a 
meeting  at  which  he  is  represented  as  having  attended  and  spoken  ;  that 
representation,  together  with  the  report  of  his  speech  being  printed  in  a 
paper,  of  which  another  of  the  traversers  was  at  that  time  the  registered 
proprietor  and  editor ;  that  paper  being,  as  it  is,  the  only  evidence  laid 
before  the  Jury  of  his  (first  traverser's)  speech,  and  of  his  attendance  or 
presence  at  the  meeting : — ^the  ground  of  the  objection  to  the  reception 
of  the  evidence  to  these  facts  being,  that  although  the  paper  so  given  in 
evidence  be  full  evidence  against  him  (the  editor  himself),  and  although 
it  may  be  admissible,  as  an  act  of  his  in  furtherance  of  the  common 
design  imputed  to  the  other  traversers,  and  so  far  affecting  them,  yet  as 
being  only  a  relation  or  narrative  of  certain  facts,  respecting  the  first 
traverser,  it  can  be  no  evidence  against  him  of  the  truth  of  those  facts. 

In  addition  to  what  has  been  said  by  my  Brother  Crampton  upon  the 
question,  and  in  perfect  conjunction  with  his  opinion  upon  it,  I  do  not 
feel  it  necessary  to  say  more  than  that  upon  the  principle  of  the  autho- 
rity cited  from  24  State  Triak  {The  King  v.  Thomas  Hardy),  I  am 
satisfied  that  the  paper  was  properly  received  in  evidence  against  the 
first  traverser,  of  those  facts.  In  the  case  of  The  Eing  y.  Hardy,  the 
private  letter  of  Thelwall  (a  conspirator  or  party  to  a  common  design) 
addressed  to  another  person  of  the  same  character,  but  not  appearing  to 
have  ever  been  received  by  him,  was  held  to  be  admissible  in  evidence 
against  a  third  person,  also  of  the  same  character,  but  who  was  not  shown 
to  have  seen  or  known  of  the  existence  of  that  letter,  or  the  matter  con- 
tuned  in  it;  and  admissible  upon  this  ground,  namely,  that  it  was 
addressed  by  one  of  the  several  conspirators  to  another  of  those  con- 
spirators, and  that  it  was  introduced  as  subservient  to  the  proof  of  the 
general  nature  and  tendency  of  the  conspiracy  alleged  and  endeavoured 
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T.  T.  1844.  to  be  prored  as  the  foantlMioii  ol  ftffeettng  the  prisoner  with  a  share 
(imen^tBeneh.  iu  that  eonspiracj.  Now,  in  the  present  case,  the  paper  prodaced  is 
an  antbeirticated  statement  or  declaration  of  a  person  char^  with 
being  a  parttdpator  in  the  common  design  imputed  to  several  of  the 
traversers;  the  narrative  having  a  dh^ct  reference  or  relation  \o 
that  common  design^  and  raising  the  question  of  its  tendency  te  the 
furtherance  of  it.  And  it  is  also  sobject  to  this  additional  observatien, 
that  instead  of  being  a  private  and  imtransmitted  letter,  ot  narrative,  it 
is  a  printed  and  published  notification  to  the  public  generallj,  and 
especially  to  that  part  of  the  public  who  are  members  of  the  Repeal 
Association,  and  are  in  the  conditiott  of  subscribers  to  the  paper — a 
leading  member  (rf  that  Association  being  the  principal  traverser  himself, 
and  any  misrepreseoCatfon  or  inaccuracy  in  the  narrative  respecting  him 
beiag  therefore  open  to  contradiction  or  correction. 

Upon  this  question  I  should  not  entertain  any  doubt,  if  it  were  not 
for  the  diffsrence  of  opinfon  upon  the  point  in  one  of  the  members  of 
the  Covrt,  and  which  mast  have  the  eiect  of  producing  in  my  mind 
diffidence  upon  it.  Indeed,  I  rather  think  that  the  objection  has  been 
reduced  nearly,  if  not  altogether,  to  a  misdirection,  at  rather  to  the 
want  of  a  sufficient  direction  hfi  the  charge  to  the  Jury  ;  and  that  is,  if  I 
understand  it  right,  that  they  should  have  been  told,  thai  if  there  waa 
any  evidence  of  the  first  traverser  being  at  that  time  a  conspirator  or 
participator  with  the  editor  in  the  commmi  design,  there  was  not  sufficfent 
evidence  of  it ;  but  I  apprehend,  that  this  must  go  the  length  of  holding 
thai  nothing  but  conelusive  evidence  of  such  a  fkct  would  be  sufficient, 
that  is,  Bothmg  short  of  a  verdict,  finding  the  fact  of  such  conspiracy  or 
common  desigiw  Whereas  it  appears  to  me  that  if  there  was  evidence, 
and  that  satisfiftclory  to  the  Jury,  of  facts  of  participation,  it  is  quite 
sufficient  to  make  the  ad  of  one  the  act  of  another  in  the  furtherance  of 
the  coflMnon  design. 

The  next  qnestion  to  be  considered,  according  to  my  view  of  the  case» 
is  that  which  concerns  the  ReVr  Thomas  Tiemey,  who  has  been  foand 
gatlty  of  so  much  of  the  first,  second^  fourth  and  fifth  of  the  counts  in 
the  indictoient  as  charges  the  conspiring  to  raise  discontent  and  disaf- 
fection among  the  Queen's  subjects)  and  to  stir  up  jealousies  and  ill-will 
between  different  classes  of  her  subjects,  and  especially  to  proosote 
amongst  the  Qiseen's  subjects  in  Ireland  feelings  of  ill-wilt  and  hostility 
towards  her  sobjecU  in  other  parts  of  the  United  Kingdom,  and  especidly 
in  England.  Upon  this,  it  has  been  suggested  that  there  has  been  no 
evidence,  as  against  hhn,  sufficient  to  be  led  to  the  Jury,  as  a  ground 
for  his  conviction ;  and  that  they  should^  therefore,  have  been  directed 
to  find  a  verdict  of  acquittal  as  to  him ;  or,  if  not,  that  the  attention  of 
the  Jury  should  have  been  so  particularly  directed  to  every  question  that 
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might  arise  lu  his  favour,  as  to  make  that  verdict  more  satisfactory  to  the 
mind  of  the  Court,  than  it  can,  as  it  now  stands,  he  considered  to  be. 

I  confess  that  I  have  not  been  able  to  arfive  at  that  conclusion. 
It  appears  to  me  that  upon  the  case  hiid  before  the  Jury  in  evidence, 
they  had  to  consider,  in  the  first  place,  that  to  the  exbtence  of  such  a 
conspiracy  as  that  alleged  in  the  indictment,  towards  this  particular 
design,  no  words  of  express  compact  were  necessary :  that  the  know- 
ledge of,  and  consent,  and  concurrence  of  the  traverser  in  the  common 
design  might  be  inferred  from  his  own  acts  and  words,  although  no  formal 
declaration  of  it  can  be  shown :  that  they  had  then  also  to  consider  the 
^t  of  his  joining  and  becoming  a  member  of  the  Association  on  the  3rd 
of  October  1843:  the  dreumstanees  under  which  he  and  the  other 
traversers  then  were— -the  notoriety  of  their  previous  acts,  conduct  and 
language :  his  own  language  to  them,  avowing  his  devotion  to  their  leader, 
and  his  (the  traverser)  calling  upon  the  members  then  present  not  to 
**  desert  that  leader  and  sell  their  country,*'  but  give  him  their  acts  and 
not  their  words  merely.  They  had  further  to  consider  the  meeting — the 
public  monster  meeting  at  Mullaghmast,  which  had  taken  place  the  day 
but  one  before :  the  notoriety  of  that  meeting,  and  which,  if  he  knew 
of  it,  could  not  then  be  out  of  his  recollection,  to  consider  as  a  proof  of 
his  knowledge  and  recollection,  the  accordance  of  his  own  language  and 
sentiments  on  the  conduct  of  the  English  towards  the  Irish  with  what  was 
said  at  the  Mullaghmast  meeting — I  mean  in  accounting  for  the  choice 
of  that  place  for  the  meeting  held  there, — and  which  Unguage  was 
apparently,  it  might  be  said  manifestly,  used  for  the  purpose  of  impres- 
sing the  minds  of  the  Irish  assembled  there  with  feelings  of  hatred  for 
English  (contemptuously  called  Saxon)  tyranny  ;  and  thereupon  to  con- 
sider whether  he  did  or  did  not  do  so  with  an  adoption  of,  and 
concurrence  in  a  speech,  designed  to  excite  an  Irish  feeling  of  hatred  and 
ill-will  towards  those  who  were  represented  as  their  English  oppressors. 
This  is  certainly  all  matter  of  inference ;  and  it  is  perfectly  consistent 
with  the  leaving  this  inference  to  the  Jury,  that  they  should  also  consider 
all  the  circumstances  in  the  traverser's  favour — that  of  his  not  appearing  to 
have  attended  any  other  meeting  at  which  the  other  traversers  were  pre- 
sent ;  of  his  not  having  been  shown  to  hbve  had  any  individual  communica- 
tion with  any  of  them ;  of  his  general  good  character  and  conduct,  and 
especially  of  the  assistance  he  was  proved  io  have  afforded  to  an  officer  of  the 
Goverivnent.  These  circumstances  were  all  before  the  Jury,  who  have 
found  a  verdict  against  him — acquitting  him  of  other  offences  charged  in 
the  indictment ;  a  verdict,  therefore,  founded  mainly,  as  it  may  well 
seem  to  be,  upon  the  coincidence  of  his  language  and  declarations,  with 
others  of,  and  chiefly  of,  the  principal  traverser,  evincing  the  design 
imputed  to  them  of  exciting  feelings  of  hostility  and  ill-will  in  the  Irish 

population  towards  the  Englbh. 

2    Q 
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T.  T.  1844.  When  I  differ  from  the  opinion  of  mj  Brothers  Perrin  and  Crampton 
Q^ee^$Beneh.  upon  guch  a  case  as  this,  it  is  certainly  with  a  most  unaffected  distrust  of 
THS  Qusxii  my  own  judgment  upoti  it,  and  I  will  eren  add,  my  own  wishes  thai 
Tiemey  had  been  excluded  from  the  indictment;  but  when  I  am  t6 
decide  and  state  my  own  judgment  upon  the  OTidence,  and  the  TenUci 
upon  that  evidence,  I  feel  myself  conscientiously  bound  not  to  express  a 
doubt  of  the  Jury's  right  to  decide  as  they  have  done  upon  the  efideace 
before  them,  and  of  their  being  fully  warranted  by  that  evidence  to  find 
that  verdict.  In  my  judgment,  they  were  warranted  to  make  the  infer- 
ence which  they  have  made,  and  the  verdict  is  not  therefore  ioipeachabie 
'  upon  that  point. 

I  now  come  to  a  more  general  consideration  of  the  case,  as  that  case 
was  conducted  at  the  trial ;  and  this^  with  a  view  to  the  argumeot  by 
which  it  has  been  insisted  that  the  verdict,  generally  speaking  of  it,  is 
against  the  weight  of  the  evidence  given  $  and  with  a  view  also  to  the 
objections  that  have  been  made  to  the  charge  or  summing  up  of  the  law 
to  the  Jury. 

The  offences  laid  in  the  different  counts  of  the  indictment  may,  in  this 
view  of  the  case,  be  shortly  and  summarily  stated  to  be  these ;  the  main 
object  of  them  being  unquestionably  that  of  bringing  about  a  dissolution 
of  the  Union,  that  object  not  being  in  itself  an  illegal  one ;  and  the 
question,  therefore,  turning  upon  the  illegal  means  alleged  to  have  been 
used  for  the  achieving  that  object.  These  are  shown  to  be— first,  the 
conspiring  to  effectuate  that  object  by  intimidation,  to  be  raised  by  the 
exhibition  and  demonstration  of  great  physical  force^^that  purposed 
intimidation  extending,  in  the  terms  of  one  of  the  counts  (the  eleventh) 
to  the  two  Houses  of  Parliament ;  the  means  there  specified  being  the 
addressing  and  delivering  of  seditions  speeches,  and  the  publication  of 
unlawful,  malicious,  and  seditious  writings  and  compositions:  secondly^ 
the  conspiring  to  stir  up  jealousies,  hatred  and  ill*will  between  different 
classes  of  the  Queen's  subjects,  and  especially  to  promote  antongst  those 
in  Ireland  ill-will  and  hostility  towards  these  in  other  parts  of  the  United 
Kingdom,  especially  in  England  :  thirdly,  the  conspiracy  to  excite  discon- 
tent and  disaffection  amongst  divers  of  the  Queen's  subjects  serving  in  the 
army :  fourthly,  the  conspiracy  te  bring  into  hatred  and  disrepute  the 
Courts  established  in  Ireland  for  the  administration  of  justice.  Theee 
charges  are  clearly,  I  may  say  unquestionablyy  charges  of  misdemea- 
nour, and  punbhable  as  such.  It  is  also  quite  clear,  that  each  oi  these 
misdemeanours  is  that  of  a  conspiracy,  with  a  certain  common  intent,  and 
which  is  consequently  the  essential  matter  of  fact  to  be  ascertained. 

The  case  was  opened  by  the  Attorney-General,  for  the  Crown,  with  a 
full  statement  of  the  evidence  intended  to  be  given  in  support  of  the 
several  charges  in  the  indictment,  and  his  view  of  the  law  upon  those 
charges,  compared  with  the  evidence  to  be  adduced  in  support  of  them  $ 
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that  evidence  consbting,  in  «  very  great  measure,  of  public  doeunenti—- 
several  of  them  newspapers,  and  others  of  a  nature  and  description,  and 
character,  verj  applicable,  ^ther  in  the  whole  or  in  particular  passages,  to 
the  dtffereni  counts  in  the  indictment  $  such  passages  as  were  considered 
material  for  the  prosecution  being  read  on  the  part  of  the  Crown,  and 
such  as  might  be  thought  favourable  to  the  traversers,  or  anj  of  them, 
bebg  read  at  the  instance  of  their  Counsel.  •  There  was  also  evidence 
given  of  speeches  made  at  several  meetings,  and  these,  together  with  the 
general  character  of  these  meetings,  and  the  incidents  occurring  at  them, 
formed  the  principal  part  of  the  materiid  evidence  laid  before  the  Court 
and  the  Jury  on  the  part  of  the  Crown.  That  evidence  having  been 
given,  the  case  was  spoken  to  on  the  pari  of  the  traversers,  by  the  several 
Counsel  concerned  for  them,  each  of  them  speaking  to  the  case  as  it 
respected  each  of  the  traversers  for  whom  such  Counsel  was  engaged 
individually,  and  by  all  or  more  of  their  Counsel,  as  it  respected  all  the 
traversers  collectively ;  and  lastly,  the  case  was  closed,  on  the  part  of  the 
traversers,  by  an  argument  from  the  principal,  or  first  traverser,  as  well  oa 
his  own  behalf,  as  on  that  of  all  the  others.  So  that,  upon  the  whole, 
their  case  was  so  conducted  that  it  may,  I  think,  be  said,  without  any 
exaggeration,  that  it  is  not  possible  to  imagine  an  argument  fairly 
applicable  to  the  defence  of  each  and  every  and  all  of  the  traversers  that 
was  not  brought  to  the  consideration  of  the  Jury,  and  that  with  the 
utmost  possible  force  on  their  behalf.  Those  arguments  were  replied  to 
on  the  part  of  the  Crown  by  the  Solicitor-General ;  and  the  charges  of 
the  alleged  conspiracy,  and  the  acts  and  documents  in  support  of  those 
charges  were,  both  by  the  Attorney  and  Solicitor- General,  agreed  to  be 
conudered  as  commencing  not  earlier  than  the  13th  of  February  1843* 
And  they  also,  as  I  understood  them,  confined  the  charges  of  conspiring 
to  cause  and  aid  in  causing  divers  of  the  Queen's  subjects  to  meet  and 
assemble  in  large  numbers,  for  the  unlawful  and  seditious  purpose  of 
obtMuing  by  intimidation,  and  by  means  of  the  exhibition  of  great  physi- 
cal force  at  such  meeting,  changes  and  alterations  in  the  Government, 
law,  and  constitution  of  the  realm,  as  by  law  established  (with  perhaps 
the  exception  of  the  charge  respecting  the  Arbitration  Courts),  to  the 
especial  purpose  specified  in  the  seventh  count,  namely,  the  bringing 
about  and  accomplishing  a  dissolution  of  the  Legislative  Union  now  sub- 
sisting between  Great  Britain  and  Ireland. 

The  case  being  thus  closed  on  both  sides,  the  Court  proceeded  to  the 
summing  up  to,  or  charging  the  Jury,  after  a  previous  consultation  with, 
and  concurrence  of  the  rest  of  the  Court,  and  especially  with  reference  to 
the  legal  directions  in  it.  By  that  charge  the  Jury  were  directed  that 
the  conspiring,  as  laid  in  the  different  counts  of  the  indictment,  was  a 
high  misdemeanour;  and  with  respect  to  the  Legislative  Uuion,  they 
were  directed  to  consider  that  as  an  integral  part  of  the  constitution,  and 
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T.  T.  1 844.  what  could  do!  be  lawfully  abrogated  or  modified,  otherwise  than  by  ao 

QueefCtBench,  ^^t  of  the  entire  Legislature  as  it  at  present  subsists ;  and  with  a  view  to 

THE  QUEEN  this,  as  a  legal  proposition,  by  which  they  were  to  be  bound,  in  coming 

,    ^*  to  their  verdict,  the  Act  of  Union  and  the  Queen's  Coronation  Oath  were 

O  CONinZT  la 

*   read  to  them.     The  charge  further  directed  the  Jury  to  consider  that  the 

Judgment  <^  entire  offence,  or  body  of  offences  specified  in  the  indictment,  was  that  of 
'  '  a  conspiracy,  or  conspiring  i  defining  the  legal  import  of  that  term  as  the 
concert  of  two  or  more  persons  to  bring  about  an  end  unlawful  in  itself, 
or  an  end  abstractedly  lawful  in  itself,  but  to  be  effected  by  unlawful 
means ;  and  that  although  such  a  conspiracy  might,  and  very  commonly 
did,  include  within  it  treachery  or  secrecy,  or  both,  those  ingredients 
were  not,  nor  was  either  of  them  essential  to  the  crime.  That,  further, 
it  was  not  necesssary  to  the  constitution  of  the  crime,  that  the  unlawful 
act  conspired  to  be  done  should  be  effectuated  either  in  the  whole  or  in 
part ;  that  the  crime  of  conspiracy,  if  it  existed,  was  complete,  although, 
in  point  of  fact,  the  criminal  end  might  not  have  been  attained  i  that, 
further,  if  the  Jury  were  satisfied  that  such  a  criminal  agreement  or  con- 
spiring had  taken  phice  and  continued,  from  thenceforward  the  acts  of 
each  one  associating  in  such  a  conspiracy  were  reciprocally  evidence 
against  the  others  of  them,  if  conducive  to  the  same  criminal  end,  though 
it  were  not  proved  that  each  and  all  of  them  had  participated  in  the  par- 
ticular individual  act,  or  although  it  should  not  appear  that  each  and 
every  of  the  several  parties  charged  with  the  conspiracy  had  been  guilty 
of  the  perpetration  of  any  particuUr  act  towards  the  common  iilegid  end 
intended  to  be  attained. 

The  general  questions  then  proposed  to  the  Jury  for  their  verdict 
were — first,  whether  the  traversers,  or  any  and  which  of  them,  did 
conspire  and  agree  to  create  discontent  and  dissaffection  among  the 
Queen's  subjects,  and  hatred  and  unlawful  opposition  to  the  Government 
and  constitution  :  the  second,  whether  they,  or  any,  and  which  of  them, 
had  conspired  to  stir  up  jealousies  among  the  Queen's  subjects,  and  to 
promote  ilUwill  from  part  of  the  Queen's  subjects  towards  others  of 
them,  and  especially  from  the  Irish  towards  the  English:  third,  whether 
they,  or  any,  and  which  of  them,  conspired  and  agreed  to  excite  disaf* 
fection  in  the  army :  the  fourth,  whether  they,  or  any,  and  which  of 
them,  had  conspired  and  agreed  to  collect  assemblies  in  large  numbers  in 
Ireland,  in  order  to  obtain  changes  in  the  laws  and.  constitution  by  intimi- 
dation and  the  demonstration  of  physical  force:  the  fifth,  whether  they, 
or  any,  and  which  of  them,  had  conspired  and  agreed  to  bring  the  CourU 
of  Judicature  established  by  law,  into  disrepute,  with  the  intent  to  induce 
the  Queen's  subjects  to  submit  their  disputes  to  other  tribunals.  The 
conspiring,  with  the  intent  imputed  by  the  indictment  to  the  traversers 
was  thus  stated  to  consist  of  five  branches,  any  one  of  which  being 
brought  home  to  the  traversers,  or  any  two  of  them,  would  establish 


Google 


Digitized  by  VjOOQ 


CASES  AT  LAW. 


321 


agaiost  them  the  offences  which  it  was  uodertaken  on  the  part  of  the    J.  T.  1844. 


Crowny  and  which  it  lay  upon  the  Crown  to  proTO. 

It  was  then  stated  to  the  Jarj,  and  their  particular  attention  was  called 
to  the  statement,  that  the  traversers  had  one  and  all  made  this  defence^ 
namely,  that  their  designs  were  not  criminal — ^that  they  had  grioTances— 
that  they  had  a  right  to  complain  of  those  grievances,  and  had  a  right  to 
lay  them  before  the  public,  although  it  happened  that  in  so  doing  they 
attended  multitudinous  meetings.  The  Jury  were  then  distinctly  told, 
that  if  they  should  be  of  opinion  that  such  were  the  true  designs  and 
objects  of  the  traversers,  that  they  had  not  the  criminal  intentions 
imputed  to  thea,  and  did  not  resort  to  criminal  means  for  the  furtherance 
of  those  objects,  they  (the  Jury)  were  bound  to  acquit  them,  or  such  of 
them  as  should  appear  to  stand  in  that  innocent  condition.  But  that  if, 
on  the  other  hand,  the  Jury  should  be  of  opinion,  that  those  were  not  the 
real  objects  of  the  traversers,  whatever  their  apparent  designs  might  be, 
and  that,  however  they  might  be  masked,  they  had,  in  truth,  the  criminal 
intents  imputed  to  them  on  the  part  of  the  Crown ;  and  if  the  Jury 
should  be  satisfied  further,  that  the  traversers,  or  some  of  them,  in 
furtherance  of  their  common  design,  acted  with  a  common  criminal  object, 
and  in  a  common  concert  with  each  other — in  that  case,  they  (the  Jury) 
would  be  bound  to  find  them,  or  such  of  them  as  should  stand  in  that 
condition,  guilty  of  the  conspiracy  so  proved,  and  in  which  they  should 
appear  to  have  been  participators.  The  Jury  were  further  and  urgently 
advised  that  the  onus  of  proof  necessary  to  conviction  lay  upon  the 
Crown ;  that  they  (the  Jury)  must  be  satisfied,  in  order  to  find  the  tra- 
▼ersers^  or  any  of  them,  guilty,  that  the  implied  guilt  was  proved  by  the 
cogent  proof  of  the  alleged  conspiracy,  compact,  agreement,  common 
design,  so  as  to  leave  it  above  and  beyond  any  reasonable  doubt,  and  not 
resting  upon  presumption  ;  and  that  otherwise  all  the  traversers,  or  such 
of  them  with  respect  to  whom  such  a  doubt  might  exist,  should  be 
acquitted.  The  Jury,  who  heard  the  case,  both  in  evidence  and  in 
argument,  on  the  part  of  the  Crown  and  of  the  traversers,  and  in  direc- 
tion and  observation  from  the  Court,  with  most  unremitting  attention, 
have  found  a  verdict  on  those  respective  issues;  which  finding,  as  I 
conceive,  exhibits  a  v^ry  careful  consideration  of  the  evidence,  as  it 
affected  ail  and  each  of  the  traversers. 

The  case  is  now  brought  before  the  Court  on  an  application  to  set 
aside  the  verdict,  grounded,  in  part,  upon  the  four  first  of  the  points 
which  I  have  observed  upon ;  in  part  upon  the  admission  or  effect  of 
certain  particulars  of  the  evidence  which  I  have  also  observed,  and  sub- 
mitted my  opinion  upon — but  further,  the  application  is  grounded  upon 
certain  other  opinions,  which  I  think  may  be  all  considered  under  the 
head  of  objections  to  the  charge  delivered  by  the  Chief  Justice,  on 
summing  up  the  case  to  the  Jury ;  the  substance  of  that  charge  (and 
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T.  T.  1844.  xBO'o  especii^y  as  it  eaasMted  in  nuUen  of  direelioo)  baviRg  been, 
Qu§^£knck^  previously  to  its  deli?erjy  consulted  npon,  and  concurred  in  by  all  tke 
THB  QUBXM   members  of  the  Court. 

The  anxiety  of  the  learned  Counsel,  in  theb  defence  of  the  trafersers, 
appears  to  have  led  them  into  a  very  critical  and  elaborate  description  of, 
and  (if  I  may  use  the  expression)  animad?eruon  upon  the  manner  in 
which  the  several  questions  weie  left  to  the  Jury.  I  do  nol  mean  to 
apply  that  phrase  to  the  disonssion  of  any  of  the  points  upon  which 
the  rej«ctbn,  admissbn,  or  application  of  particular  matters  of  evidence 
came  into  controversy  during  the  examination  of  the  witnesses,  and  the 
reading  or  offering  iu  evidence  off  the  written  or  printed  documents ; 
nor  to  the  legal  meaning  of  the  term  '^  conspiracy,''  as  the  definition  of 
that  term  was  laid  before  the  Jury  for  their  government  in  considering 
and  coming  to  the  verdict ;  lor  although  there  was,  in  the  course  of  the 
trial,  and  even  after  the  evidence  had  closed,  some  criticbm  upon  that 
subject,  it  was  not,  as  it  strnck  me,  moch  persisted  in ;  nor  to  the  legal 
direction  given  to  the  Jury  upon  the  Legislative  Union,  as  now  subsist- 
ing :  for  I  do  not  reeoUect  that  there  has  been  any  complaint  made  of  the 
charge  upan  that  ground,  nor  certainly  to  the  very  peremptory  direetion 
given  to  the  Jury  to  take  upon  themselves  the  inforence  to  be  drawn 
firom  the  erridenee  laid  before  them,  and  not  to  find  a  verdict  against  the 
traversers,  or  any  of  them,  unless  satisfied  beyond  any  reasonable  doubt 
of  the  validity  and  truth  of  the  inference  leading  to  sudi  a  verdict 
On  that  part  of  the  charge  I  do.  not  recollect  that  one  word  was  said  on 
the  part  of  the  traversers,  during  the  aifument  for  a  pew  triak  But  it 
was  mably  objected,  that  in  adverting  to  the  documentary  e^dence, 
those  passages  in  them  which  bad  a  tendency  to  produce  inferences 
unfavourable  to  the  traversers,  were  relied  upon  and  enforced,  without 
calling  attention  to  other  passages  which  wonld,  or  might,  have  led  to  an 
opposite  effect. 

With  respect  to  this,  it  is  to  be  observed,  that  on  the  part  of  the 
Crown  such  passages  were  read  as  were  relied  upon  in  support  of  the 
prosecution  $  that  those,  in  some  instances  were  encountered  or  followed 
by  others,  which  the  Counsel  for  the  traversers  thought  fit  to  have  read 
on  their  part ;  some  of  these  appeared  to  me  to  have  little  or  no 
reference  to  the  merits :  but,  during  the  delivery  of  the  charge,  the 
Chief  Justice  was  occasionally  reminded  of  any  omission  or  mistake  that 
he  was  supposed  to  have  made  in  allusion  to  what  had  been  read  or 
observed  upon :  and  upon  all  these  occasions,  he  most  willingly  attended 
to,  and  encouraged  the  interruption,  and  abo  himself  suggested  the 
permitting  the  Jury  to  take  into  the  box  with  them  the  whole  of  the  docu- 
ments read,  or  such  of  them  as  the  prosecutor  and  traversers'  Counsel 
might  agree  upon,  but  which  suggestion  was  not  acceded  to. 
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The  argmneots  of  the  Coamel  for  the  traTenen  were  of  neieessity  of 
▼ery  great  length;  and  the  Chief  Justke,  not  ^OBCurring  with  then,  tooik 
the  cosrse  which,  in  that  case  was,  as  it  appears  to  me,  the  moat  advaa- 
tageoiu  he  could  take  for  the  traTtrters,  namelj,  the  leaving  most  or 
many  of  those  arguments  to  the  consideration  of  the  Jury,  without 
remark  or  comment  upon  tbem»  The  charge  has,  however,  been  corn* 
meated  and  animadverted  upon,  on  the  gtt>iifid  of  its  having  eipressed 
loo  strongly  the  intimations  of  a  judicial  opinion  against  the  traversers, 
upon  the  inferences  to  be  drawn  from  the  written  documents  and  reports 
of  speeches  given  in  evidence,  and  the  criminal  intent  of  the  several 
traversers  to  be  collected  from  them.  Upon  this  I  will  only  say,  that 
the  right  and  the  propriety  of  a  Judge  delivering  to  a  Jury  hb  own 
opinion  upon  the  results  of  evidence  of  that  nature— evidence  which 
musty  notwkbstanding,  be  left  to  the  Jury,  in  the  exercise  of  their  own 
uncontrolled  judgment  to  find  a  verdict  upon«*that  right,  I  say,  which 
ought  to  be  exercised  according  to  the  judicial  discretion  of  the  Judge^ 
but  vpthout  the  interposition  of  any  authority  over  the  discretion  of  the 
Jury  in  such  a  case,  is,  as  I  conceive,  too  well  established  to  require  any 
further  argument  er  observation  in  its  support.  This  right,  however, 
does  not  at  aU  dash  with  the  unquestioned  and  unquestiooable  right  of 
the  traversers  or  their  Counsel  to  controvert  the  accuracy  of  the 
inferences  so  suggested  ^to  the  Jury  i  and  accordingly,  they  have  led,  in 
this  case,  to  the  farther  ground  upon  which  the  motioa  to  set  aside  the 
verdict  is  rested,  and  that  is,  that  the  verdict  found  by  the  Jury  should 
be  set  aside,  as  being  against  the  weight  of  the  evidence  laid  before  them. 
And  I  am  perfectly  free  to  admit,  that,  if  this  be  so,  or  even  if,  upon 
any  just  or  reasonable  ground  or  circumstaiices  occurrii^  either  before 
or  subsequent  to  the  verdict,  the  Court  should  be  led  to  a  reasonable  con* 
elusion  that  the  case  ought  to  receive  a  fiurtber  investigation  by  a  Jury» 
a  new  trial  should  be  awarded. 

And  that  leads  ase  to  a  very  brief  and  summary  statement  of  my  own 
judgment  upon  the  questions  which  are  the  subject  of  the  issues  left  to 
Jury,  and  upon  which  they  have  found  their  verdicl. 

First,  upon  the  charge  of  conspiring  to  excite  meetings  and  assemblies 
of  laiige  numbers,  at  various  times,  and  in  diffsrent  places  within  Ireknd^ 
for  the  purpose  of  obtaining,  by  means  of  the  inUmidation  to  be  thereby 
caused,  and  by  means  of  the  exhibition  and  demonstration  of  great  phy- 
sical force  at  such  meetings,  to  bring  about  and  accomplish  a  dissdutioti 
of  the  Legislative  Union,  I  entertain  no  doubt  that  the  verdict  found 
against  the  traversers,  to  whom  that  finding  extends,  b  warranted  by  the 
evidence.  The  verdict  upon  thb  point  does  not  find,  nor  indeed  is  it 
alleged  in  the  indictment,  any  intended  use  of  such  physical  force,  other 
than  the  intimidation  to  be  excited  thereby  ;  and  I  am  wUling  to  believe, 
and  do  believe,  that  no  other  use  of  that  physical  force  was  intended  by 
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T.  T.  1844.  ^^^  principal  traverser,  or  by  the  other  traversers,  of  whom,  as  well  as  of 
QueeiCtBeneh.  the  great  masses  of  the  population  assembled  at  such  meetings,  he  appears^ 
THB  QUEEN  &D<i  has  avowed  himself  to  be  the  leader ;  and  it  appears  to  me  that  it 
was  no  part  of  his  or  their  common  design  to  commit  any  outrage  or 
violence  towards  the  attainment  of  that  object,  or  even  to  excite  any 
apprehension  of  any  violence  or  outrage  to  take  place  at  the  time  of  such 
meeting,  or  consequent  upon  them*  The  misdemeanour,  however,  con- 
sists, and  is  found  in  the  common  design  of  attaining  that  object,  the 
dissolution  of  the  Union,  by  the  intimidation  intended  to  be  excited. 

The  only,  or  at  least,  the  principal  ground  upon  which  I  could  enter* 
tain  any  doubt,  with  respectr  to  this  charge,  arises  upon  a  part  of  the 
argument  of  one  of  the  learned  Counsel  for  the  traversers,  who  has  stated, 
and  truly  stated,  the  principal  traverser  as  well  known  to  be  a  gentleman 
of  first-rate  talent,  peculiarly  versed  in  criminal  law,  and  perfectly  aware 
of  the  nature  of  the  crime  of  conspiracy ;  and  from  that  has  inferred  the 
difficulty  of  believing  that  he  rushed,  with  his  eyes  open,  into  the  com- 
mission of  that  offence.  This  is  a  very  fair  argument,  and,  as  it  appears 
to  me,  can  only  be  met  by  a  full  consideration  of  all  the  circumstances  in 
the  case;  adding  to  them  this  reflection,  that  an  ardent  ambition  to  be  the 
successful  leader  of  a  great  part  of  the  population  of  the  country,  eager 
for  the  attainment  of  what  he  might  conceive  to  be  a  just  and  honorable 
purpose^  might  lead  even  a  mind  so  informed  as  that  of  the  principal 
traverser  to  the  hazard  of  committing  a  misdemeanour  like  this ;  and  that, 
under  the  conception  of  such  a  course  being  the  only,  or  the  surest, 
means  of  avoiding  the  awful  consequences  of  open  rebellion,  by  the 
creating  what  he  might  conceive  to  be  a  salutary  terror  in  the  two  houses 
of  the  Legislature.  Whatever  motives,  however,  may  have  led  him,  and 
those  who  have  acted  under  his  influence,  to  the  joining  in  the  commis- 
sion of  this  offence,  that  of  conspiring  in  the  common  design  of 
endeavouring  to  effect  the  abolition  of  the  Uuion  by  the  intimidation 
arising  from  the  demonstration  of  great  physical  force,  it  does  appear  to 
me  that  he  and  they  have  fallen  into  it,  and  that  the  verdict  upon  that 
issue  is  therefore  fully  warranted  by  the  evidence. 

The  next  issue  is  that  which  charges  the  conspiring  to  promote  amongst 
th)B  Queen's  subjects  in  Ireland  feelings  of  ill-will  and  hostility  against  the 
Queen's  subjects  in  other  parts  of  the  United  Kingdom,  especially  in 
England.  With  respect  to  this,  it  depends  upon  the  inference  which  the 
Jury  had  to  draw  from  the  language  used  at  some  of  the  meetings — the 
monster  meetings  as  they  are  called — held  for  the  avowed  purpose  of  pro- 
moting the  great  object  in  question — the  abolition  of  the  Union.  I  think 
upon  this  issue  the  Jury,  connecting  with  it  the  general  design  evinced 
by  the  evidence  on  which  the  first  issue  was  found,  were  well  warranted 
in  the  verdict  they  have  found,  as  to  the  concerted  design  with  which 
that  language  was  used  and  reiterated. 
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The  next  issue  which  I  have  to  advert  to  id  the  charge  of  unlawfully  T.  T.  1844. 
conspiring  to  bring  into  hatred  and  disrepute  the  tribunals  by  law  estab*  Qtteen't Bench. 
lished  in  Ireland  for  the  admifkistration  of  justice,  and  to  diminish  the  the  queen 
confidence  of  the  Queen's  subjects  in  the  administration  of  the  law 
therein,  with  intent  to  induce  them  to  withdraw  the  adjudication  of  their 
diflferences  with  and  claims  upon  each  other  from  the  cognizance  of  the 
tribnnab  by  law  established,  and  to  submit  the  same  to  the  judgment  and 
determination  of  other  tribunals,  constituted  and  contrived  for  that  pur- 
pose, and  which  in  the  ninth  count  of  the  indictment  is  also  stated  to  be 
an  unlawful  conspiring  to  assume  and  usurp  the  prerogative  of  the  Crown, 
in  the  establishment  of  Courts  for  the  administration  of  the  law.  If  this 
had  been  a  proceeding  by  the  traversers  simply  for  the  purpose  of 
facilitating  the  mode  of  settling  disputed  claims  by  arbitration,  in  con- 
formity with,  and  of  the  same  or  a  like  nature  with  other  well  known 
institutions  for  that  purpose,  such  a  proceeding  might  be  very  unobjec- 
tionable ;  but  it  is  plain  to  me,  from  the  whole  of  the  eHdence,  that  it  is 
and  was  intended  to  be  an  assumption  of  power  in  derogation  of  the 
Courts  of  Justice  as  established  by  law,  and  a  part  pf  the  common 
desigQ  and  concerted  purpose  imputed  to  the  traversers  by  the  indict- 
ment. 

The  remaining  issue  which  I  have  to  express  my  judgment  upon  is 
that  which  charges  a  conspiring  to  excite  discontent  and  disaffection 
amongst  divers  of  the  Queen's  subjects  serving  in  the  army,  and  upon 
which  the  principal  traversers,  and  Barrett  and  Duffy  only  have 
been  found  guilty.  It  has  been  with  very  great  pain,  and  not  without 
soDDe  difficulty,  that  my  mind  has  been  brought  to  a  conclusion 
in  accordance  with  the  verdict  of  the  Jury  upon  this  question. 
It  is,  however,  to  be  observed  that  the  offence  laid  in  the  indict- 
ment is  not  that  of  an  intent  to  excite  revolt,  or  mutiny,  or  desertion, 
but  discontent  and  disaffection ;  upon  that  intent  as  it  is  laid  in  the 
indictment,  and  as  it  is  to  be  collected  from  the  language  appearing  to 
have  been  uttered  or  published  by  the  accused  parties,  the  Jury  were  to 
judge :  and  taking  into  consideration  the  time  and  the  peculiar  circum- 
stance when  and  under  which  that  has  taken  place,  I  find  it  impossible  to 
say  that  the  Jury  were  not  warranted  in  finding  the  intent  as  charged  in 
the  indictment,  or  to  hold  that  their  verdict  is  in  that  respect  against 
the  weight  of  evidence ;  and  the  latter,  as  if  the  common  design  of 
creating  intimidation  by  the  demonstration  of  great  physical  force,  has 
been  properly  found,  and  which  I  believe  it  to  be  a  public  attempt  upon 
the  discipline  and  subordination  of  the  army,  tending  to  make  it  a  force 
not  to  be  relied  on  in  any  emergency,  might  well  be  a  part  of  the  means 
used  in  and  towards  that  common  design  of  intimidation. 

Upon  the  whole,  I  am  of  opinion  that  the  verdict  is  not  against  the 
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weight  of  eyidencei  and  that  there  is  no  sufficieDt  ground  laid  before  the 
Court  for  awarding  a  venire  de  novo^  or  granting  a  new  trial. 


Pennefathbr,  C*  J. 

I  have  hitherto,  on  the  discusdon  of  this  motion,  abstained  from 
interference.  I  have  made  neither  observation  nor  comment,  preferring, 
from  motives  of  delicacy,  and  on  personal  grounds,  to  leave  to  my 
Brethren  on  the  Bench  the  consideration  or-  the  correction  of  any 
imputed  error  or  mistake  I  may  have  fallen  into  in  th^  charge  delivered 
to  the  Jury  by  me,  as  the  organ  and  head  of  the  Court.  If  error  has 
been  fallen  into,  or  mistake  committed,  it  is  fit  it  should  be  corrected  and 
set  right.  If  the  parties  are  entitled  so  to  have  it,  no  one  ought  to  be, 
and,  I  trust  no  one  would  be,  more  happy  than  myself,  to  have  my 
errors  or  mistakes  rectified,  and  justice  done  according  to  right.  I  have 
hitherto,  except  at  a  listener,  taken  no  part  in  this  motion ;  and  those 
concerned  in  it  must  do  me  the  justice  to  confess  they  have  not  been 
interrupted.  This  is  all  the  commentary  I  make,  or  intend  to  make ; 
and  I  pass  on  to  a  consideration  of  the  particular  grounds  on  which  this 
motion  is  rested,  so  far  as  these  grounds  are  not  of  a  nature  personal  to 
myself. 

It  is  conceded,  that  if  a  proper  case  be  made  for  it,  the  Court  will 
entertain  a  motion  for  a  new  trial,  in«  misdemeanour  case  (for  in  felonies 
it  is  not  so),  and  on  a  trial  at  bar.  The  Attorney- General  concedes  this ; 
and  the  rule,  perhaps,  is  not  improperly  laid  down  by  Mr.  Erskine  and 
others,  in  "  The  King  v.  Sir  J.  Mawby  and  another  (a)  ;  "  The  attain- 
**  ment  of  substantial  justice  is  so  decidedly  the  ruling  principle  on  which 
**  the  Court  acts,  that  in  civil  cases  the  Judges  have  sometimes  refused  to 
"  grant  a  new  trial,  even  where  the  verdict  has  been  against  law,  if,  upon 
<<  the  whole,  they  see  that  substantial  justice  has  been  done.  AJbrtiorif 
"  in  criminal  cases,  where  the  Crown  has  no  interest  but  the  attaining 
"  solid  justice,  the  Court  will  exercise  their  power  for  the  purpose  of 
*^  attaining  it,  and  their  jurisdiction  must  necessarily  be  co-extensive  with 
<<  this  great  end.''  In  p.  638,  Lord  Kenyon  says : — "  I  think  the  rule 
'*  was  correctly  stated  by  defendants'  Counsel,  that  in  granting  new  trials 
**  the  Court  know  no  limitations  (except  in  excepted  cases),  but  they  will 
<<  either  grant  or  refuse  a  new  trial,  at  will  tend  to  the  advancement  of 
"justice."  There  the  rule  for  a  new  trial  was  discharged:  the  parties 
had  been  convicted  of  a  conspiracy. 

But  there  are  certain,  as  I  may  call  them,  preliminary  matters,  which 
I  am  called  on  to  notice  judicially. 


(c)  6  T.  B.  623,  638. 
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The  first  of  these,  \n  point  of  order,  was  the  alleged  mistrial,  in  con- 
sequence of  Mr.  Rigby  haying  been  sworn  as  John  Rigby,  instead  of 
John  Jason  Rigby*  He  was  on  the  jury  list,  and  on  the  panel,  as  **  John 
Rigby,"  and  was  sworn  as  John  Rigby,  so  that  on  the  record  all  appears 
perfectly  regular ;  there  is  no  question  but  that  the  Juror  sworn  was  the 
Juror  summoned.  There  was  but  one  individual  of  that  name,  and  the 
Juror  sworn  was  that  individual.  He  was  sworn  in  the  presence  of  the 
traversers,  with  a  full  knowledge  at  the  time  of  all  the  facts  relating  to 
him.  No  person  made  any  objection  but  the  Juror  himself,  who,  want* 
ing  to  be  excused,  said,  when  called  to  the  book  as  John  Rigby,  his 
name  was  John  Jason  Rigby.  It  appeared  that  the  name  on  his  door  was 
William  and  John,  or  at  least  William  and  J.  Rigby,  and  there  was 
evidence  from  which  it  might  be  inferred  he  was  known  by  one  name  as 
well  as  by  the  other,  which  would  have  been  a  good  replication  to  a  plea 
in  abatement,  if  this  matter  had  so  come  before  the  Court.  See  Fisher 
V.  Magna^  (a),  besides  the  other  cases  referred  to.  I  cannot  see  on 
what  ground  the  traversers  should  now  be  permitted  to  allege  this  as  a 
cause  of  mistrial. 

The  second  ground  was  ''  want  of  jurisdiction  in  this  Court  to 
*<  extend  the  time  for  the  trial  at  bar,  into  the  ensuing  Vacation,  when  the 
"  trial  began  during  the  preceding  Term,"  under  the  statute  1  &  2  FF.  4, 
c  31,  s.  3.  The  words  of  the  Act  do  not  require  that  the  day  or  the 
time  (which  seem  to  be  used  indiscriminately)  shall  be  confined  to  trials 
beginning  in  the  Vacation.  But  the  sense  and  meaning  seems  to  be 
that,  whenever  it  shall  begin,  or  without  reference  to  when  it  shall  begin, 
whether  in  Vacation  or  not,  so  much  of  the  time  for  said  trial  as  shall 
happen  in  the  Vacation,  shall,  for  the  purposes  of  the  trial,  be  deemed 
part  of  the  preceding  Term.  It  appears  to  me  the  orders  are  right,  and 
in  conformity  with  the  Act.  At  all  events,  it  is  on  the  record,  and  the 
traversers  will  have  an  opportunity  of  appealing  to  a  higher  tribunal. 

The  third  ground  was  the  venue.  In  Rex  v.  Briscoe  and  Scott  (b), 
Grose,  J.,  in  passing^-  sentence,  says : — "  Conspiracy  is  a  matter  deduced 
«( from  certain  criminal  acts  of  the  parties  accused,  done  in  pursuance  of 
**  an  apparent  criminal  purpose  in  common  between  them,  which  hardly 
'<  ever  are  confined  to  one  place ;  and  there  seems  no  reason  why  the 
'<  crime  of  conspiracy  may  not  be  tried  wherever  one  distinct  overt  act  of 
''conspiracy  is  in  fact  committed.''  The  case  of  Rex  v.  Hart  and 
White  (c)f  for  a  libel  on  the  Chief  Justice  of  B.  R.,  Lord  Ellenborough, 
an  objection  was  made  that  there  was  no  proof  of  publication  in  London, 
and  it  was  held  that  an  affidavit  made  and  signed  by  the  printer  and  pub- 
lisher, and  proprietor  of  a  newspaper,  as  required  by  33  G.  3,  c.  78,  Eng,, 
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(a)  6  Scott,  New  Rep.  603. 

(e)  10  East,  94. 


{b)  4  East,  170. 
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T.  T.  1844.    same  as  56  G.  3,  c.  66,  /n,  which  affidavit  contained  the  names  of  the 

Queen^sBench.   parties,  the  place  where  the  paper  was  printed,  and  the  title  of  it,  toge- 

THB  QUE£N    ther  with  the  production  of  a  newspaper,  tallying  in  every  respect  with 

^^  the  description  of  it  in  the  affidavit,  is  not  only  evidence  by  that  act  of 

the  publication  of  such  paper  by  the  parties  named,  but  is  also  evidence 

Judgment  of  of  its  publication  in  the  county  where  the  printing  of  it  is  described  to 
FATHBB  C.J.  ^®*  Slight  evidence  of  venue  has  always  been  considered  sufficient* 
Here  there  was  evidence  of  declarations  under  the  Stamp  Act,  by  Barrett 
of  the  Pilotf  and  by  Duffy  of  the  Nation,  Dublin  may  be  said  to  mean, 
primd  foLcie,  city  of  Dublin,  where  the  Court  sits.  There  was  evidence 
of  acts  of  the  Association^  of  which  all  the  traversers  were  members  at 
the  time  of  the  trial,  dated  Dublin.  Browne  was  the  printer  of  the 
Association, ;  it  was  proved  he  lives  in  Nassau-street,  Dublin  :  he  proved 
he  heard  of  the  Repeal  Association  in  Dublin  :  he  was  employed  by 
them  as  printer.  These  and  the  other  circumstances  detailed  by  the 
other  members  of  the  Court,  are  quite  sufficient  evidence  as  to  the 
question  of  venue. 

Fourth  ground. — The  omission  of  certain  names  from  the  jury  list.  It 
was  the  effect,  as  it  would  appear,  of  accident  or  negligence.  There  b 
no  reason  to  impute  fraud,  or  to  say  that  the  jury  list  as  it  stood,  con- 
taining about  seven  hundred  names,  was  not  a  sufficient  and  competent 
list,  whereout  a  fair  and  impartial  panel  may  have  been  arrayed.  This 
subject  has  been  before  the  Court  on  two  occasions,  and  on  both 
of  those  occasions  I  delivered  my  opinion  at  length  on  the  construction 
of  the  Jury  Act,  in  relation  to  the  present  subject.  I  see  no  reason  to 
view  the  subject  differently  now  ;  the  matter  is,  on  the  record  on  the 
challenge  question,  open  to  a  writ  of  error.  I  agree  with  the  rest  of  the 
Court  that  there  is  no  ground  on  this  account  to  set  aside  the  verdict ; 
and  I  do  not  find  it  necessary,  on  this  occasion,  to  go  into  my  reasons 
more  at  length. 

Fifth  ground. — As  to  the  reception  of  illegal  evidence,  in  permitting 
the  Mullaghmast  publication  to  be  given  in  evidence,  not  being,  as  it  is 
said,  brought  home  personally  to  the  traversers.  Observe  what  it  was, 
and  how  it  was  brought  forward.  For  some  time  previous  to  the  1st  of 
October  1843,  a  multitudinous  meeting  was  summoned  to  Mullaghmast, 
on  that  day,  to  declare  for  repeal.  That  summons  was  issued  by  the 
orders  of  Mr.  O'Connell  and  the  Repeal  Association.  All  Leinster  were 
invited  to  attend,  amongst  the  rest,  consequently  the  vendors  and  circu- 
lators of  that  publication ;  and  it  was  for  the  Jury  to  say  whether  or  not 
that  publication,  and  the  speeches  made  by  the  traversers  at  the  meeting, 
Vere  not  part  of  a  common  design,  and  with  a  common  illegal  purpose. 
The  publication  was  as  follows:— [His  Lordship  here  read  the  Mullagh- 
mast ballad.]* 

•  Arm.  &  T.  278. 
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I  say  no  attempt  was  made  by  any  of  O'Connell's  police  to  prevent  the  T.  T.  18 14. 
circulation  of  this  paper.  Now,  so  far  were  tliey  from  putting  down,  or  Qtf^^^sBefteh, 
attempting  to  put  down,  the  circulation  of  that  story,  and  that  horrible  thb  queen 
statement,  it  will  be  found  that  in  the  speeches  made  by  O'Connell,  one 
in  the  morning  to  the  assembled  multitudes,  and  the  other  at  the  dinner, 
or  banquet,  the  very  same  story,  not  exactly  perhaps  in  the  same  words, 
but  in  substance  and  in  spirit  altogether  the  same,  was  repeated  and 
delivered  by  him.  What  object  had  he  in  that  ?  What  object  had  they 
who  attended  him  on  that  occasion,  and  took  part  in  his  deliberations, 
some  of  whom  repeated,  in  language  of  their  own,  the  seme  story  and  the 
same  sentiments  ? 

This  shows  the  character  of  the  meeting  as  much  as  if  this  publication 
had  been  spoken  extensively  over  the  field.  It  was  sold  and  distributed 
by  thousands.  No  one  attempted  to  stop  its  circulation,  though  O'Con- 
nell's police  were  there  in  numbers.  It  is  a  detail  of  the  dreadful 
slaughter  and  murder,  painted  in  glowing  colours,  of  the  cruelty  and 
perfidy  of  the  English  in  former  days,  perpetrated  on  the  betrayed  and 
unoffending  Irish,  at  the  Rath  of  MuUaghmast,  warning  the  Irish  against 
English  treachery,  and  stimulating  their  resentment.  Many  speeches  were 
made  at  the  platform  or  at  the  dinner  by  O'Connell,  Barrett  and  Ray^ 
relating  more  or  less  to  the  self-same  story,  with  epithets  the  most  revolt- 
ing, imputing  to  the  English  the  some  ferocity,  cruelty  and  treachery 
that  the  publication  had  detailed :  O'Connell  as^gning  that  as  the  reason 
why  the  Rath  of  MuUaghmast  was  chosen  by  him  as  the  proper  place  for 
that  great  meeting.  This  is  evidence,  not  only  of  the  character  of  the 
meeting,  but  evidence  of  a  common  design  to  bring  about  by  those  com- 
mon means  the  Repeal  of  the  Union,  by  exciting  and  fomenting  hatred 
and  ill-will  of  the  Irish  against  the  English.  And  I  would  say,  generally, 
that  when  parties  call  a  meeting  of  this  kind,  they  are,  primd  facie^ 
answerable  for  the  acts  of  those  who  attend  it,  especially  when  there  ia 
evidence  that  their  own  acts  at  the  same  meeting,  and  on  the  same  occa*- 
sion,  are  of  a  similar  nature. 

Sixth  ground. — Next  it  is  said  that  the  newspapers  have  been  unduly 
received  in  evidence,  whether  against  the  publishers — Barrett  of  the 
PiloU  Gray  of  the  Freeman^  Dufiy  of  the  Nation — or  against  O'Connell 
and  the  other  traversers.  I  am  of  opinion  that  they  were  evidence 
against  all.  That  they  are  evidence  against  the  publishers  respectively, 
there  seems  little  reason  to  doubt :  the  reasons  are  already  given  by  my 
Brethren.  The  same  statutable  proof  that  was  held  sufficient  in  Morgan 
V.  Fletcher  (a),  and  in  Rex  v.  Hunt^  was  given  here,  with  proof  of  iden- 
tity)  quite  sufficient  to  go  to  a  Jury,  where  the  identity  was  not  proved 
by  proof  of  handwriting,  of  which  there  was  also  distinct  evidence. 


(a)  9  B.  &  C.  382. 
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T.  T.  1 844.       The  newspapers  were  evidence  against  the  others  also.     It  is  perfectly 

i^ffeetCsBeneh.   ^^^^  that  the  publication  of  inflamoiatory  and  seditious  speeches,  having  for 

TK%  QUEEN    their  object  the  sowing  hatred  and  jealousies  in  one  class  of  the  Queen's 

subjects,  e.g.^  Irish  against  English,  is  in  itself  an  illegal  act,  and  the 

same  is  an  act  that  may  be  done  in  furtherance  of  a  common  criminal 

Judgwumi  of    design. 

FATBXB  ^.J.  ^^"  "  "°* '°  ^^®  nature  of  the  mere  confession  of  the  party,  which 
may  be  evidence  against  himself  only,  but  not  against  a  third  person,  as 
in  the  case  of  the  letter  that  was  rejected  in  Hardies  case ;  nor  in  the 
nature  of  a  mere  narration  of  facts  not  done  in  prosecution  of  the  conspi- 
racy, or  in  furtherance  of  the  common  criminal  design ;  but  (and  I  will 
take  now  for  example  the  case  of  Barrett  and  the  Pilot),  the  publication 
made  by  him  in  that  paper,  detailing  the  meeting  at  Mullingar,  and  the 
speeches  made  thereat,  was  an  important  and  material  act  done  by  him  in 
prosecution  and  furtherance  of  the-  common  evil  and  criminal  design. 
On  this  I  would  refer  to  Lord  Chief  Baron  McDonald's  judgment  in 
Jffardys  case  (a),  and  Baron  Hotham's  judgment  (&). 

When  evidence  is  once  given  to  go  to  the  Jury,  of  a  conspiracy 
against  A.  B.  and  C,  whatever  is  done  by  A.  B.  or  C.  in  furtherance 
of  the  common  criminal  object,  is  evidence  against  A.  B.  and  C.,  though 
no  direct  proof  be  given  that  A.  B.  or  C.  knew  of  it,  or  actually  par- 
ticipated in  it.  Coleridge,  J.,  in  Rex  v.  Murphy  (c),  says : — **  If  the 
<*  Jury  be  satisfied  there  was  concert  between  them,  I  am  bound  to 
<<say,  that,  being  satisfied  of  the  conspiracy,  it  is  not  necessary  the 
<<  Jury  should  find  all  the  parties  doing  each  particular  act ;  as,  after  the 
<<  fact  of  a  conspiracy  is  ooce  established  in  the  mind  of  the  Jury,  what- 
^*  ever  is  either  said  or  done  by  an^f  one  of  the  defendants,  in  pursuance 
**  of  the*  common  design,  is,  both  in  law  and  in  common  sense,  to  be 
<<  considered  as  the  act  of  them  all."  Then,  this  is  to  be  considered 
the  act  of  O'Connell  as  well  as  Barrett ;  and  O'Connell  is  answerable  for 
it  as  well  as  Barrett.  <<  It  is,"  says  McDonald,  C.  B.,— i7ar((yV  case  (d) — 
<'an  act  done  by  one  of  the  conspirators,  which,  in  order  to  show 
<<  the  nature  and  tendency  of  that  conspiracy,  may  be  read  against  any 
**  other."  And  I  would  say  more ;  it  is  evidence  agunst  O'Connell  of 
what  is,  in  that  paper,  said  to  have  taken  place  in  furtherance  of  the 
conspiracy. 

It  was  a  great  object  to  have  multitudinous  or  monster  meetings. 
O'Connell,  in  his  speech  at  Mullaghmast,  states  the  influential  part  he 
took  in  procuring  them.  There  is  abundant  evidence,  they  formed  an 
instrument  in  furtherance  of  the  common  design.  It  was  an  object  with 
all  to  put  forward  O'Connell  as  the  leader,  whose  commands  they  were 

(a)  24  St.  Tr.  476.  (b)  Ibid. 

(c)  8C.  &P.81L  (rf)  24  St.  Tr.  475. 
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to  obey,  whose  advice  thej  were  to  follow.  See  Ray's  speech  at  Mul-  T.  T.  1844. 
laghmast,  Arm.  Sf  71,  864 ;  Tierney  at  the  Association,  869 ;  O'Connell  9^^'*^^' 
himself  at  Mullaghmast,  855.  To  represent  O'Connell  as  present,  as  the  qubbn 
making  these  speeches,  as  assuminff  and  actins  in  the  leadership,  was       .     ^* 

CTidence  to  go  to  the  Jury,  of  the  common  design,  and  such  represen-         

tations  were  acts  done  in  pursuance  of  it— e?idence  agunst  Barrett ;     Judgment  of 

evidence  also  agiunst  O'Connell ;  Barrett  publishes  the  speech  as  if  p^xhbb  ^.J. 

spoken  by  O'Connell,  as  an  act  in  furtherance  of  the  conspiracy.     I  do 

not  mean  to  say  that  it  was  conclusive  evidence.     O'Connell  might  have 

given  evidence,  if  the  fact  warranted,  that  he  was  not  there  or  did  not 

make  the  speech,  or  that  if  he  made  a  speech,  it  was  not  of  the  character 

or  tendency  represented;  but  he  attempted  no  such  evidence ;  and  on 

the  present  motion  for  a  new  trial — a  motion  to  the  discretion  of  the 

Court — on  which  he  has  made  an  affidavit,  there  is  no  denial  that  he 

attended  at  Mullingar  or  Tara,  or  that  he  spoke  the  speeches  attributed 

to  him  in  the  papers. 

If  the  conspiracy  be  proved  to  have  existed,  or  rather  if  evidence  be 
given  to  go  to  the  Jury  of  its  existence,  the  acts  of  one  in  furtherance 
of  the  common  design  are  the  acts  of  all ;  and  whatever  one  does  in 
furtherance  of  the  common  design,  he  does  as  the  agent  of  the  co-con- 
spirators. If  Barrett,  in  furtherance  of  the  conspiracy,  publishes  a 
paper,  and  represents  O'Connell  to  be  at  a  great  monster  meeting  at 
Mullingar  or  at  Tara,  and  represents  him  as  making  a  speech  there,  of 
exasperation,  or  excitement,  to  which  Barrett  gives  the  personal  weight 
and  influence  of  O'Connell's  efforts,  and  of  his  presence,  in  furtherance 
of  the  common  design,  he  makes  that  statement  as  the  agent  of  O'Con- 
nell ;  acting  too  within  the  scope  and  object  for  which  he  is  employed, 
and  thus  that  statement  becomes  evidence  of  the  facts  against  himself 
and  against  all  the  conspirators. 

There  is  another  ground  on  which  these  papers  are  evidence  against 
O'Connell  and  against  the  traversers,  who  |all  appear  to  have  been  mem- 
bers of  the  Association.  O'Connell  in  particular,  was  a  leading  member 
of  it :  chairman  of  many  of  its  committees — amongst  others,  chairman 
of  the  committee  that  n^ade  the  report  on  the  duties  of  the  repeal 
wardens.  That  report  is  in  evidence,  published  by  Browne,  the  printer 
to  the  Association.  One  of  the  duties  is  in  p.  9,  of  the  **  instructions" 
to  the  repeal  wardens — ^the  circulation  of  newspapers.  The  tenth  duty 
of  the  repeal  wardens,  acting  under  the  order  of  the  Association,  is  to 
have  the  newspapers  to  which  each  parish  or  district  may  be  entitled, 
put  into  the  hands  of  such  persons  as  will  give  the  greatest  circulation  to 
their  contents,  so  that  each  paper  may  be  read  by,  and  its  contents  com- 
municated to  as  many  people  as  possible.  The  PUot  is  one  of  the 
papers  the  circulation  of  which  is  thus  inculcated  as  a  (fu/y— duty  nine. 
The  sum  of  £20  entitles  the  repealers  of  the  district  whence  it  comes, 
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T.  T.  1 844.  to  th®  Pilot,  or  Evening  Freeman  newspaper ;  if  they  prefer  either  to 

Queen^sBench.  two  weekly  papers.     Here  then,  again,  there   is   eridence   to  convict 

THB  QUEEN  O'Connell  with   the  circuktion  of  the  PUot ;  and  there  is  evidence 

t'*  against  him  in  regard  of  publications  of  a  criminal  nature,  with  which 

that  journal  or  newspaper  is  fraught,  especially  those  that  are  framed  to 

Judgment  of  Promote  the  conspiracy  or  furtherance  of  the  common  design.     On  this 

Pennb-  eround,  therefore,  also,  I  consider  the  evidence  admissible. 

FATHER.C.J.  ^  ,»••.  .  .1. 

But — and  I  consider  it  a  very  important  matter  in  this  case — the 
objection,  if  any,  was  not  made  at  the  trial,  or  not  made  on  this  ground, 
or  in  a  specific  tangible  form  ;  and  I  look  on  it  as  a  principle,  that  if  an 
objection  exists,  whether  to  the  charge  of  the  Judge,  or  to  the  reception 
of  evidence,  the  objection  must  be  taken  at  the  time,  and  taken  in  a 
specific  tangible  shape,  so  that  it  may  not  be  misunderstood.  The  reason 
is,  because  if  then  so  made,  it  may  be  easy  by  additional  evidence  or 
otherwise,  to  supply  or  correct  what  was  supposed  defective :  or,  if  the 
objection  lay  to  the  charge  of  the  Judge,  he  might,  on  the  supposed 
error  being  pointed  out,  retract,  or  qualify,  or  explain  what  he  had  said. 
On  that  ground,  the  principle  seems  to  apply  equally  in  misdemeanours 
as  in  civil  cases.  The  House  of  Lords,  in  Bail  v.  Mannin  (a),  would 
not  suffer  an  objection  to  the  Judge's  charge  to  be  argued,  because  it  was 
too  vague  and  indefinite.  Lord  Tenterden,  in  giving  judgment,  p.  22, 
says :— "  Counsel  intending  to  raise^  that  objection  (what  was  incapacity 
« to  avoid  a  deed),  should  call  upon  the  Judge  to  give  more  specific 
«<  direction,  that  he  may  have  the  opportunity  of  correcting  his  error." 
Lord  Plunket  concurs,  and  says : — <<  But  as  to  the  ambiguity  of  the 
<<  direction,  if  that  be  made  a  ground  of  objection,  it  ought  to  be  dis- 
<<  tinctly  stated  to  the  Judge  at  the  time.**  I  see  no  difference  in  principle 
between  a  civil  case  and  a  misdemeanour,  in  a  matter  of  this  kind.  I  do 
not  mean  to  say  that  if  it  were  to  appear  to  the  Court  that  material 
injustice  had  been  done,  they  would  not  go  farther  in  a  -case  of  misde- 
meanour. But  I  would  say,  as  a  general  rule,  the  principle  was  the  same, 
as  applicable  to  both  cases.  But  here  there  is  no  reason  to  suppose  that 
mjustice  has  been  done.'  There  is  no  affidavit  denying  any  fact^  the 
denial  being  only  an  inference  of  law  that  the  party  had  been  guilty  of 
any  conspiracy ; — no  suggestion  of  surprise ; — no  statement  of  any  new 
evidence.  / 

But  it  is  said  the  objection  was  made.  I  consider  not.  Objections 
were,  it  is  true,  made,  as  to  sufficiency  of  statutable  proof, — identifica- 
tion,— publication.  These  were  discussed,  argued,  and  finally  decided 
against  such  of  the  traversers  as  made  the  objections,  on  grounds  that  do 
not  now  call  for  re-investigation.  But  the  present  objection  is  that,  though 
the  newspaper  may  be  evidence  against  Barrett,  it  is  not  evidence  against 

(a)  3  Bligh,  P.  C.  N.  S.  22. 
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CConnelt  or  the  othel-  traverserf.     In  this  way  the  objection  was  not    T.  T.  1844. 
made  during  the  pendency  of  the  trial — while  the  evidence  was  in  pro-    ^?'^^*-,_> ' 
gress— before  the  case  had  closed.     To  make  an  objection  a^ier^  is  to   '^^  <IUeen 
make  it  too  late,  especially,  if  it  be  an  unsubstantial   objection.     It'    qVq»^*« 
appears,  howeyer,  Counsel  for  Barrett,  in  his  address  to  the  Jury,  made  — *- 

some  objection  ;  but  if  he  objects  to  the  aimUnkUity^  it  is  on  the  ground  ]^^^. 
ID  which  in  Hardif$  case  the  majority  of  the  Judges  concurred  in  reject-  fathbb,G.J. 
ing  Thelwairs  letter.  And  moreover,  all  through  the  trial,  and  during 
the  speeches  of  the  defendants'  Counsel,  the  Counsel  really  acted  for  all 
the  travelers,  though  nominally,  and  professing  to  be  for  individual  per- 
sons. The  newspapers  were  read,  ad  Ubitumf  passages  for  the  Crown, 
passages  for  the  traversers. 

Now,  as  to  O'Connell  himself.  It  is  said  he  made  an  objection  in  point 
of  law ;  and  something  to  this  effect  fell  from  Judge  Perrin ;  but,  with 
great  respect,  I  do  not  so  consider  it.  O'Connell  says* : — "  As  to 
« myself,  I  am  not  here  to  deny  any  thing  I  have  done,  or  to  palliate 
"  any  thiqg  I  have  done ;  on  the  contrary,  I  am  ready  to  re-assert  in 
*^  Court  an  I  have  really  said— -not,  of  course,  taking  upon  myself  the 
**  clumsy  mistakes  of  reporters ;  and  not  abiding  by  the  fallibility  which 
**  necessarily  attends  the  reporting  of  speeches,  particularly  when  they 
*^  are  squeezed  together  for  the  purposes  of  the  newspaper  press.  How- 
**  ever,  I  do  not  hesitate  to  say,  that  there  are  several  harsh  things 
**  towards  individuals,  and  clumsy  jokes,  which  I  would  rather  not  have 
"  said ;  but  the  substance  of  what  I  did  say,  I  avow,  ai/d  I  am  here 
*'  respectfully  to  vindicate  it.  You  know  all  my  actions,  and  I  am  ready 
^*  here,  not  only  to  avow  them,  but  to  justify  them ;  for  the  entire  of 
<<  what  I  said  and  what  I  have  done,  was  said  and  done  in  the  perform- 
^  ance  of  a  high  and  sacred  duty — an  endeavour  to  procure  the  restora- 
^*  tion  of  the  Irish  Parliament.''  Here  he  takes  his  stand,  and  denies 
nothing;  but  justifies  what  he  has  done.  Now,  observe,  all  this  is 
addressed,  not  to  the  Court,  but  to  the  Jury.  He  then  dwells  on  his 
description  or  definition  of  conspiracy  ;  then,  in  p.  607,  he  adverts  to  the 
evidence  that  had  been  adduced,  which,  he  says,  consists  of  two  subjects — 
the  meetings  and  the  newspapers.  Again,  p.  613,  he  proceeds  thus:— - 
^^  I  have  now  done  with  those  meetings,  and  I  ask  you,  what  evidence 
**  are  they  of  the  existence  of  a  conspiracy  ?  Well,  as  I  ^id  before, 
"I  will  leave  those  meetings,  and  come  to  the  next  evidence  as  to 
*Hhis  conspiracy,  which  is,  the  newspapers.  I  will  take  up  the  gene- 
**nl  nature  of  the  evidence  in  this  respect,  and  I  submit  to  you, 
**  that  with  the  exception  of  the  speeches  proved  to  have  been  delivered 
«  by  me,  those  newspapers  are  no  evidence  against  me ;  and  see  what  a 
*'  circle  is  pointed  out  for  you  to  travel  over,  so  far  as  they  are  concerned* 

(a)  A.&T.60]. 
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T.  T.  1844. 
Queen*sBench, 

' . ' 

THE    QUEEN 

O'CONNELL. 

Judgment  t^ 
Penne- 

PATUKRyO.J. 


"  Are  you  to  go  round  and  spell  out  conspiracy  ?  for  they  are  not 
*^  evidence  unless  there  he  conspiracy.  1  leave  that  to  the  Court  as  mat" 
*^ter  of  law  J*  This,  I  belieYe,  was  the  passage  that  induced  my  Brother 
Perrin  to  say  O'Connell  made  the  objection.  With  all  due  respect  to 
him,  that  is  not  the  objection  in  question,  nor  in  fact  any  objection  at  all, 
nor  a  position  which  I,  as  one  of  the  Court,  would  controvert.  On  the 
contrary,  I  concur  in  the  statement,  that  unless  there  be  conspiracy,  the 
newspapers  are  not  evidence  against  O'Connell ;  but  I  take  the  converse 
of  the  proposition  which  O'Connell  appears  to  concede,  that  if  there  be 
proof  of  conspiracy,  they  are  evidence  against  him.  The  point  on  which 
we  differ  is,  as  to  our  view  of  conspiracy, — O'Connell  insisting  there  can  be 
no  conspiracy  unless  there  be  secrecy, — I  being  of  opinion,  that  however 
frequently  secrecy  may  occur  as  an  element  in  conspiracy,  it  is  not  a 
necessary  ingredient,  but,  that  conspiracies  may  and  have  taken  place 
without  it. 

In  his  address  to  the  Jury,  O'Connell  accuses  the  Crown  of  arguing  in 
a  circle,  as  regards  the  newspapers.  The  fact  is  not  so,  because,  indepen- 
dent of  newspapers  not  printed  by  the  traversers  themselves,  there  was 
abundant  evidence  to  go  to  the  Jury  against  them  all,  of  the  existence  and 
partaking  of  the  conspiracy  and  common  illegal  design  ;  which  being  once 
established  in  the  mind  of  the  Jury,  the  newspapers  published  by  any,  in 
furtherance  of  the  common  design,  are  evidence  against  all ;  and  so  they 
appear  to  have  been  treated.  Addressing  the  Jury  on  their  weight, 
O'Connell  says*  : — "  What,  after  all,  have  those  newspapers  done  ?  Of 
'**  what  have  they  been  guilty  ?  Of  publishing  a  parcel  of  speeches,  which 
**  I  question  if  any  one  of  them  would  be  remembered  if  it  were  not  for 
^Uhis  trial.  It  is  giving  fictitious  and  absurd  importance  to  these  news- 
'<  papers.  They  produced  no  deleterious  effect  whatsoever.  The 
*<  Attorney- General  himself  has  admitted  the  peaceable  nature  of  my 
*<  intentions ;  and  nothing  could  be  more  fair  than  the  reading  of  those 
**  portions  of  the  newspapers  which  showed  this."  In  p.  6 15,  he  says :— - 
**  My  Lords,  it  has  been  proved  sufficiently  in  the  newspapers  that  no 
man  ever  possessed  so  much  of  public  confidence  as  I  do."  In  p.  619)  he 
says : — '<  Gentlemen,  there  is  another  matter  to  which  I  would  wish  to 
"  call  your  attention — my  constant  avowed  allegiance  to  the  Sovereign ; 
"that  you  will  find  in  all  the  newspapers."  The  fair  result  of  all  this  I 
consider  not  an  objection  to  the  admissibility  of  the  newspapers,  but  a 
resort  to  them  on  his  own  behalf.  I  am  of  opinion  that  this  subject 
affords  no  ground  for  a  new  trial. 

The  next  point  is  with  respect  to  Tierney. 

The  question  in  regard  to  him  is, — Is  there  evidence  to  support  the 
finding  of  the  Jury,  to  the  extent  that  he  conspired  with  the  other  traver- 
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sers  to  raise  and  create  discontent  and  disaffection  amongst  the  Queen's  T.  T.  1844. 

subjects,  hatred  and  unlawful  opposition  to  the  Government  and  constitu-  Qj^'^n^ 

tioQ,  and  to  excite  one  class  of  the  Queen's  subjects  against  the  other,  the  qubek 

especially  the  Irish  affainst  the  Einrlish  ?  ,     ^' 

FT  *  ^.        ..  .        .V  OCONRELL. 

He  appears  on  two  occasions,  once  at  Clontibret,  at  a  meeting  there  on  

the  15th  of  August  1843,  and  once  in  Dublin,  on  the  3rd  of  October  Jt^gmeniof 
1843.  With  respect  to  the  former,  it  was  disposed  of  by  my  advising  fathbr,C.J. 
the  Jury,  for  the  reasons  mentioned  in  the  charge,  not  to  convict  him  in 
respect  of  any  thing  that  occurred  there.  As  to  what  passed  on  the  3rd 
of  October,  there  had  been  a  multitudinous  or  monster  meeting  at 
MuUaghmast,  on  Sunday,  the  1st  of  October,  convened  in  such  a  manner 
as  to  give  it  the  utmost  publicity,  by  the  orders  of  O'Connell  and  the 
Repeal  Association.  Multitudes  attended  there.  Many  of  the  traversers 
attended,  and  made  speeches  of  a  most  inflammatory  character,  calculated, 
more  or  less,  to  bring  about  that  common  design,  stated  to  be  an  object 
of  conspiracy.  The  speeches  will  be  found  to  be  of  the  most  exasper- 
ating kind,  containing  the  history  and  details  of  a  most  bloody  and 
perfidious  massacre,  committed  between  two  and  three  hundred  years 
ago,  at  Mullaghmast,  in  the  county  of  Kildare,  by  the  English  soldiery, 
under  the  Lord  Deputy,  on  the  Irish,  whom  they  had  invited  to  a  feast, 
and  murdered  in  numbers  in  cold  blood.  This  was  on  the  1st  of  October 
1843.  On  the  3rd  of  October,  the  day  but  one  after,  Tierney  appeared 
at  the  Repeal  Association  in  Dublin,  where  were  assembled,  amongst 
others,  O'Connell  and  most  of  the  other  traversers ;  and  Tierney  made 
a  speech:  and  the  Jury  were  directed  to  consider  the  nature  and  character 
of  that  speech,  and  how  far  the  object  of  that  speech  fell  in  with  and 
partook  of  the  nature  and  objects  of  the  speeches  made  at  Mullaghmast, 
and  were  evidence  of  the  general  nature  of  a  common  design. — [His 
Lordship  read  Tierney's  speech.] 

Had  be  any  common  design,  in  communicating  these  particulars,  of 
exciting  discontent  and  hatred  between  the  Irish,  upon  whom  these  mur- 
ders and  robberies  were  said  to  have  been  committed,  and  the  English, 
which  had  long  been  forgotten,  but  which  were  revived  by  him  ?  He 
gives  a  tissue  of  stories  relating  to  the  battle  of  Benburb,  the  battle  of  the 
Yellow  Ford,  and  others,  in  which  he  states  that  the  Irish  were  victo- 
rious, and  that  the  English  were  defeated  with  great  slaughter.  Why 
did  he  introduce  these  topics  ?  Was  it  for  the  purpose  of  showing  that 
in  former  times  the  Irish  were  brave,  and  that  they  were  (as  he  prefaces 
his  statement  by  saying)  <<  the  first  to  resist  and  the  last  to  yield  ?"  or 
were  these  facts  of  English  perfidy,  and  Englbh  cruelty,  of  Irish  victory 
and  English  failure,  brought  forward  for  the  purpose  of  promoting 
Christian  charity  and  peace,  after  the  lapse  of  a  period  of  between  two 
and  three  hundred  years  ?  He  concludes  the  statement  of  those  facts 
thus :— >"  Mr.  Chairman,  in  the  name  of  the  county  I  am  from,  and 
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T.  T.  1844.   <<  particularly  of  my  own  parish,  Cloniibret,  where  a  hundred  fights  were 

(,lueen*$Bench.   a  fought,  permit  me  to  hand  you,  in  the  same  of  that  parish,  io  the 

THB  QUEEN   "  name  of  that  people,  the  children  of  the  men  that  fought  the  battle  of 

,       V.  it  victory  unassisted  from  any  other  locality,  but  being  of  the  North,  and 

"  of  that  county  alone,  permit  me,  in  their  names,  and  in  my  own,  to 

Judgment  of  <<haye  the  honour  of  handing  to  you  ninety-two  pounds.**  He  then 
FATHER  C.J.  entered  the  Association  as  a  member ;  he  was  received  with  acclamation, 
and  that  which  he  had  been  detailing  to  them  was  adopted  by  them,  and 
received  with  unbounded  applause.  Did  he,  or  did  he  not,  adopt  the 
objects  and  views  of  that  Association  with  O'Conneli  and  the  other 
members  now  accused  with  him  ? 

It  appears  to  me  that  there  was,  I  should  say,  strong  evidence  to  go  to 
a  Jury  of  a  common  criminal  design  for  a  common  criminal  purpose,  to 
be  inferred  from  community  of  object,  between  the  speeches  made  by 
the  other  conspirators  at  Mullaghmast  oi>  the  1st  of  October,  and  the 
speech  made  by  Tiemey  in  Dublin,  on  the  drd  of  October ;  and  there 
is  further  evidence  of  the  same,  from  what  followed  on  the  delivery  of 
Tiemey's  speech.  The  speeches  are  not,  it  is  true,  identical,  but  they 
are  ^'usdem  generis^  to  be  left  to  the  Jury  as  indicative  of  the  common 
illegal  purpose,  the.  exciting  disaffection  and  hatred,  aa  much  as  if 
Tiemey's  speech,  instead  of  the  battles  of  Benbucb  and  the  Yellow 
Ford,  and  the  murder  and  treachery  to  Hugh  Macmahon,  had  given  the 
history  of  the  murder  and  massacre  and  treachery  at  Mullaghmast.  I 
am,  therefore,  of  opinion  that  the  verdict  of  the  Jury  with  regard  to 
Tiemey  was  well  founded. 

On  the  remuning  subjects  contained  in  the  respective  notices  for  a 
new  trial,  I  persevere  in  the  course  I  have  hitherto  pursued.  I  forbear 
from  further  comment,  but  concur  with  the  judgment  of  the  Court. 


The  Atiome^'General, — After  what  has  been  suggested  by  two 
members  of  the  Court,  it  is  not  my  intention  to  call  for  judgment  upon 
Thomas  Tiemey. 

Cbamfton,  J. — As  this  course  is  to  be  pursued  with  respect  to  this 
particular  traverser,  I  have  to  observe  that  my  opinion  concurs  with  my 
Brother  Burton  and  my  Lord  Chief  Justice,  in  refusing  the  application 
for  a  new  trial  to  the  other  traversers. 
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Mr.  WhUende,  Q.  C,  with  whom  was  Mr.  Closer  moved  for  a  return  in    the  qussii 
the  shape  of  an  amendment  of  the  postmh  that  certain  facts  might  be      ,      ^' 

put  on  the  record.    As  to  these  facts  there  is  no  dispute,  and  we  make  

the  present  application  with  a  view  of  carrying  the  case  before  another        ^f^y  ^* 
tribunal.    The  first  fact  is  the  extension  of  the  Term  into  Vacation  ;  and    a.  motion  to 
the  second,  the  separation  of  the  Jurors ;  and  also,  that  the  verdict  may    ^^jJ^  ^t^  ^ 
be  entered  precisely  in  accordance  with  the  finding.     It  may  be  said  that    benuule  with* 
the  separation  of  the  Jury  was  with   the   consent  of  the  traversers'   ^^.g^of  ^^^ 
Counsel,  but  Lord  Tenterden,  in  Rex  v.  Kinnear  (a),  says,  "  A  Counsel   Term  «uoceed- 
ooght  not  to  be  asked  to  consent  to  any  thing  in  a  criminal  case."     The   diet. 
Crown  have  stated  on  the  postea  that  the  Jury  had  obtained  leave  to 
withdraw,  not  as  we  wish  the  entry,  that  they  did  actually  withdraw. 
They  use  the  words  too,  that  the  sittings  of  the  Court  were  duly  con- 
tinued ;  we  object  to  this  inasmuch  as  it  may  be  evasive.     The  other 
part  of  our  application  is  as  to  the  indictment,  issue-paper  and  finding ; 
we  say,  it  is  a  partial  finding,  not  a  special  verdict.     The  verdict  should 
be  entered  up  from  the  issue-paper  in  the  words  the  Jury  have  found, 
not  as  the  Clerk  of  the  Crown  has  framed  it.     The  Jury  have  not  found 
the  intent  as  set  out  in  the  finding. — [Burton,  J.     Does  not  the  word 
conspiracy  imply  intent  ?]— It  may,  or  may  not,  but  we  wbh  to  have  the 
benefit  of  it,  if  there  be  any  thing  in  it. 

The  Atiomey'General.'-^'So  such  application  as  the  present  has  been 
ever  before  made.  A  new  trial  having  been  moved  for,  and  refused  by 
the  Court,  it  is  now  sought  to  make  another  application  founded  on  the 
same  grounds  on  which  the  previous  motion  was  refused.  They  wished 
to  have  entered  on  the  record  the  separation  of  the  Jury.  It  never  was 
the  practice  to  allow  these  amendments  after  the  first  four  days  of  Term. 
A  copy  of  the  record  in  The  King  v.  Kinnear  has  been  sent  to  me, 
and  it  establishes,  that  it  was  usual  for  Jurors  in  misdemeanor  cases  to 
separate.  There  is  no  precedent  for  this  application.  The  poitea  has 
been'  correctly  made  up ;  The  King  v.  Carlisle  (6). 

Pennsfathsr,  C.  J. 

This  motion  cannot  be  granted  without  violating  a  compact  made 
between  the  respective  Counsel  at  the  trial,  as  to  permitting  the  Jury  to 
separate  ;  there  is  no  reason  to  alter  the  poetea  :  for  first,  the  application 
should  have  been  made  within  the  first  four  days  of  the  last  Term.  A 
motion  was  made  to  set  aside  the  verdict,  and  it  was  grounded  on  the 
poitea  as  it  then  stood,  and  the  traversers  cannot  now  quarrel  with  it ; 
and  tAiat  is  the  second  reason  for  refusing  this  motion :  for  having  used 

(a)  2  6.  &  A.  463.  {b)  2  B.  &  Ad.  364. 
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the  postea  to  obtain  an  order  of  the  Court,  there  is  shown  no  reason  why 
the  application  was  not  made  earlier. 

Boston,  J.,  concurred. 

Cbampton,  J. 

As  to  the  first  part  of  this  motion  with  regard  to  the  separation  of  the 
Jury,  if  we  granted  it,  the  Court  would  be  ancillary  to  a  breach  of  faith : 
the  conaeot  on  the  part  of  Counsel*  as  to  the  Jury  separating,  was  full  and 
explicit.  We  are  called  on  to  direct  an  amendment  as  if  the  finding  of 
the  Jury  were  a  partial  finding ;  and  to  pronounce  what  was  the  main 
question,  was  the  only  question  not  decided  by  the  Jury :  that  would  not 
be  putting  forth  the  truth  on  the  record.  I  therefore  concur  in  refusing 
this  motion* 

PEmBiN,  J. 

As  to  the  alteration  of  the  fiodiog,  I  think  the  application  is  founded 
on  a  mistaken  notion  of  the  issue^paper ;  that  is  but  an  abstract  sent  up 
to  the  Jury,  a  oaemorandum  for  their  convenience  to  mark  the  several 
parts  of  the  charge  on  which  to  find  the  defendants  guilty  or  not ;  and 
when  the  Clerk  of  the  Crown  receives  the  abstract,  it  is  his  duty  to  ask 
the  Jury  if  they  find  guilty  in  manner  and  form  as  therein  set  forth. 
That  part  of  the  application,  therefore,  should  be  refused,  no  matter  at 
what  time  made.  As  to  the  separation  of  the  Jurors;  the  consent 
entered  into  implied  that  no  future  advantage  would  be  taken  of  such 
separation  ;  and,  therefore,  I  think  this  motion  must  be  refused. 


Sib  Colm ah  O'LoghI/EN,  on  behalf  of  Daniel  O'Connell,  moved  that 
the  judgment  in  this  case  be  arrested.  He  relied  on  two  grounds ;  first, 
that  the  caption  of  the  indictment  was  bad  in  form ;  and  secondly;  that 


ArayS7,38,S9. 

On  motion  in 
arrest  of  judg- 
ment on  con- 
-viction  for  a 
conspiracy — 

HeU^It  is 
no  objection  to  the  caption  of  an  indictment,  that  it  does  not  state  who  of  the  Jarors 
who  roand  the  indictment  were  sworn,  and  who  affirmed ;  or  that  those  who  so  affirmed 
had  a  right  so  to  do.    Such  objection  is  met  by  6  &  7  Vie*  c.  86,  s.  2. 

Held  alao—h.  count  in  an  indictment  for  a  coospiraoj,  charging  two  offences  of  the 
same  nature  and  growing  out  of  the  same  transaction,  is  not  bad  for  duplicity. 

An  objection  for  dnplicity  is  not  tenable  on  motion  in  arrest  of  judgment 

Held  ai!8o— That  the  judgment  cannot  be  arrested  for  the  Yioe  of  the  iadictmeot,  if  any 
one  count  be  good. 

Held—ThAt  a  finding  by  the  Jury  against  a  traverser  upon  part  of  a  count  in  an  in- 
dictment for  a  conspiracy,  does  not  vitiate  the  judgment. 

Held— To  make  a  corabiuatioo  amount  to  a  cons^racy,  it  is  not  necessary  that  the 
act  agreed  to  be  done  to  effect  the  common  object,  be  indictable. 

Held^th^t  the  mere  agreement  to  commit  an  offence  is  a  conspiracy,  although  no  act 
is  done  in  execution  of  the  scheme. 
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the  trayeraen  had  not  been  found  goiHy  of  anj  indictable  olence,  for  that  T.  T.  1844. 
the  parts  of  the  indictment  upon  which  they  had  been  found  guiUy  were  Qf^^j^^awh. 
bad  in  law.  ths  qusbr 

The  objection  to  the  caption  is»  that  it  states  the  indictment  was  found  *• 

npon  the  oath  and  affirmation  of  twelve  good  and  lawful  men,  then  and 
there  sworn  and  affirmed  ;  and  it  is  not  stated  who  were  sworn  and  who 
affirmed ;  and  whether  those  who  affirmed  had  a  right  to  be  so  affirmed. 
In  support  of  the  objection,  Rex  ▼.  Dan*  was  cited ;  and  it  wfs  con- 
tended that  the  6  &  7  Fie.  c  85,  did  not  apply  to  a  case  like  the  present. 
As  to  the  indictment,  it  was  said  that  the  first  five  counts  were  bad  for 
duplicity,  and  on  this  point  were  cited — 2  Gab.  Cr.  Law,  204 ;  Arch. 
Cr.  PL  61;  Rex  v.  Inhabitants  of  Trowbridge  (a) ;  Rex  v.  Cran-- 
bume  (b) ;  Rex  v.  Roberts  (c) ;  Rex  v.  Polman  {d) ;  1  Chit.  Cr.  Law. 
168-250;  Rex  v.  Turner  {e).  Secondly— that  the  indictment  did  not 
disclose  a  legal  crime;  and  in  support  of  that  position  were  cited — 
21  Ed.  1,  defining  what  was  conspiracy:  Rex  v.  Turner  (f);  Rex  v. 
Ilichard$on(jg)\  Rex  v.  Mawbey{h)\  O^MeaUy  v.  Newell  (i);  Hay. 
Cr.  Law,  623,  n.  d. ;  Rex  v.  Lawley  (Jc) ;  Rex  v.  Joliffh  (I) ;  Rex  v. 
Ih  Berenger{m)%  1  Hawk.  644;  2  Stark,  on  Slan.  220;  Rex  v. 
Vaughan(n);  Clifford  v.  Brandon  (o)i  6  Went.  446;  Ventue  v. 
CUve  (p) ;  Rex  v.  Edwards  (q) ;  Rex  v.  Tarrant  (r) ;  Rexf.  Wame  (s) ; 
2  Eastf  P.  a  823 ;  2  Chit.  Cr.  Law,  36;  Rex  v.  Dixon(t);  Rex  v. 
Ijyme{u);  Rex  r.  PywM (v) ;  Rex  y.  Rispal(w)i  Po^ere^  case (x) ; 
Jlexv.  Seward(y)',  Rex  v.  Biers(z);  Rex  v.  Knight  (aa)i  Rex  r. 
Cheese  (bb);  Regina  v.  Vincent  (cc);  Rex  v.  Reeves  (dd)i  Rex  f. 
PhUlips{ee)\  Rex  t.  Orifith(jff);  Rex  v.  Loughnan (gg) i  Rex  v. 
Sparling  {hh). 

(a)  7  B.  &  C.  252.  (h)  13  St.  Tr.  234. 

(c)  Carth.  236.  {d)  2  Camp.  229. 

(«)  1  Chit.  B.  68.  (f)  13  Eait,  228. 

ig)  1  M.  &  B.  403.  (A)  6  T.  B.  6X9. 

(0  8  East,  366.  {k)  2  Stra.  904. 

(0  4  T.  B.  286.  (m)  3  M.  &  Sel.  67. 

(It)  4  Burr.  2494.  (o)  2  Camp.  369. ' 

ip)  4  Barr.  2472.  (7)  8  Mod.  321. 

(r)  4  Barr.  2106.  («)  1  Stra.  644. 

(0  3  M.  &  Sel.  11.  (fi;  2  T.  B,  733. 

(tr)  1  Star.  402.  (tr)  3  Burr.  1820. 

M  9  Cok.  66,  e.  (y)  1  Ad.  &  £1. 706. 

{z)  1  Ad.  &  £.  328. 

{aa)  1  Ld.  Baym.  629.  (M)  4  B.  &C.  902. 

{ce)  9  C.  &  P.  9U  {dd)  S  Peak.  N.  P.  C.  86. 

(«r)  6  Eart,  474.  ^  (jf)  Van.  &  Son.  612. 

igg)  1  Cr.  &  Dix,  C.  C.  79.  (M)  1  Stra.  497. 
•  IM.C.C.42;. 
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Sir  CfAmam  (yLoghlen  ha?ing  closed — 

Mr.  Fitzgibhon  applied  for  liberty  for  each .  trtyerser,  through  hb 
Couoseli  to  address  the  Court  on  this  motion  in  arrest  of  judgment. 

Per  Curiam^^We  cannot  hear  more  than  two  Counsel  on  this 
motion.    The  rule  of  the  Court  b  against  such  an  application. 

The  Solicitor^  General  was  then  heard  on  behalf  of  the  Crown,  and 
was  replied  to  by  Mr.  Macdonaghi  and  the  Attamey^General  had  the 
final  reply. 

The  Attorney  and  SoUcitor^General^  for  the  Crown,  cited  as  to  the 
caption— ^^llOflymolM  (a) ;  Dick.  Quar»  Se$e.  109-  As  to  the  indict- 
ment— 1  Chit.  Cr.  LaWf  169-170;  B^na  t.  Vincent  (b);  Regina  v. 
SheUard(c);  Res  v.  HolUngburjf  {d)  \  Rex  r.  Hinchy(e);  Rex  v. 
CriU(J)  ;  R^na  ▼.  Parker  (g) ;  R^na  v.  Purchaee (h) ;  2  Leachf 
799;  Russell  Cr.Law^edStn.  I  Hunt's  case  (i). 

PsHNSFATHSBy  C  J. 

In  this  case  the  different  members  of  the  Couit  concur,  at  least  substan- 
tially, in  their  respective  views  upon  the  subject ;  and  are  all  of  opinion, 
that  upon  this  application  there  is  no  ground  for  arresting  the  judgment 
of  the  Court. 

Two  grounds  have  been  put  forward,  essentially  different  from,  and 
altogether  independent  of  each  other :  one  resting  on  the  objection  taken 
to  the  caption  of  the  indictment,  and  the  other  on  the  objection  to  the 
indictment  itself.  With  regard  to  the  first  objection,  I  hardly  think  it 
was  very  seriously  put,  or  very  strongly  pressed ;  but  on  this  I  entertain 
no  doubt,  that  there  is  not  the  slightest  foundation  for  the  objection. 
That  objection  is,  that  it  does  not  appear  what  were  the  names  of  the 
several  persons  who  acted  as  Grand  Jurors  upon  the  finding  of  this 
indictment;  and  what  were  the  religious  opinions  of  those  persons, 
whether  as  requiring  to  be  sworn  or  affirmed.  The  answer  to  this 
appears  to  be  the  universal  practice  both  in  England  and  Ireland,  and 
until  a  case  be  found  In  which  that  universal  practice  has  been  set  aside, 
where  I  am  not  convinced  that  there  is  any  thmg  like  a  rational  ground 
to  arrest  the  judgment  on  the  merits,  I  will  not  go  against  the  practice  in 


(a)  9C.&P.78. 
(c)  Drfd,  376. 
(e)  Batty,  509. 
(g)  8  Q.  B.  B.  S98. 


(I)  3  B.  &  Al.  667. 


(b)  9C.&P.276. 
(<0  4  B.  &  C.  339. 
(J)  3B.&A.304. 
(A)  Car.  &M.  630. 
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both  countries.  The  fact  of  the  existence  of  that  practice  has  been  T.  T.  1^44. 
ascertained  in  various  ways.  The  Attorney-General  has  referred  to  Q*teen'tBeneh, 
reports  of  the  most  authentic  nature,  having  the  sanction  of  the  House  the  queeit 
of  Lords,  and  others  sustained  by  the  deliberate  rules  of  the  Judges ;  and  ^* 

all  concur,  that  it  was  sufficient  that  the  caption  should,  upon  the  face  of 
it,  state  what  the  caption  in  the  present  case  does,  namely,  that  the  Jurors  Judgmeni  of 
were  sworn  and  affirmed.  I  therefore  am  of  opinion  that  there  is  no  solid  fathbr  C.J. 
ground  for  that  objection. 

Now,  with  regard  to  the  objection  arising  on  the  face  of  the  indict- 
ment itself,  I  was  a  good  deal  struck  by  the  statement  made  by  the 
Solicitor- General,  and  the  references  made  by  him  to  the  opinions  and 
sentiments  of  some  of  the  ablest  Judges  that  ever  adorned  the  Bench, — 
men  respected  for  their  learning  and  experience,  amongst  whom  were  to 
be  found  Lord  Hale,  Lord  Kenyon,  Lord  Ellenborough,  and  Lord 
Mansfield,  all  of  whom  concurred  in  opinion,  that  technical  objecions  go 
nothing  to  advance  Jtlltice,  and  their  advice  is,  that  such  technicalities  as 
tend  to  defeat  rather  than  promote  justice  are  to  be  discouraged.  Lord 
Hale  says,  "  More  offenders  escape  by  the  over  easy  ear  given  to  excep- 
*<  tions  in  indictments  than  by  their  own  innocence ;  and  many  serious 
*<  and  crying  offences  escape  by  these  unseemly  niceties."  That  opinion 
is  further  confirmed,  I  will  not  say  further,  for  it  requires  no  con- 
firiftation,  by  Lord  Kenyon,  in  1  East^  314;  by  Lord  Ellenborough,  in 
5  Easiy  260 ;  and  by  Lord  Mansfield,  in  1  Leach,  383  ;  there  are  some 
other  observations  reported  of  other  Judges  in  conformity  with  those, 
which  r  do  not  think  it  necessary  to  refer  to. 

The  present  indictment  is  one  for  a  conspiracy-— that  is  the  offence 

charged,  and  it  states  that  the  traversers  (who  may  now  be  considered  as 

reduced  to  seven),  "  unlawfully,  maliciously  and  seditiously,  contriving, 

<<  intending  and  devising  to  raise  and  create  discontent  and  disaffection 

**  amongst  the  liege  subjects  of  our  said  Lady  the  Queen,  and  to  excite 

^'  the  said  liege  subjects  to  hatred  and  contempt  of  the  Government  and 

"  constitution  of  this  realm  as  by  law  established  ;  and  to  excite  hatred, 

^*  jealousies  and  ill-will  amongst  different  classes  of  the  said  subjects,  and 

<*  to  create  discontent  and  disaffection  amongst  divers  of  the  said  subjects, 

"  amongst  others,  her  Majesty's  subjects  serving  in  her  Majesty's  army ; 

**  and  further  contriving,  intending  and  devising,  to  bring  into  disrepute 

«  and  to  diminish  the  confidence  of  her  Majesty's  subjects  in  the  tribunals 

"  duly  and  lawfully  constituted  for  the  administration  of  justice ;  and 

**  further,  unlawfully,  &c.,  by  means  of  intimidation,  and  the  demonstra- 

<<  tion  of  great  physical  force,  to  procure  and  effect  changes  to  be  made  in 

"  the  Government,  laws  and  constitution  of  this  realm,  as  by  law  estab- 

**  lished.''     Now,  I  cannot  understand  the  argument  in  reference  to  these 

words,  "  as  by  law  established,"  as  giving  any  different  rule  to  the  words 

of  the  indictment,  than  if  these  words  were  left  out.     It  is  said  that  the 

2  T 
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T.  T.  1 844.  ^ord  "  intimidation/'  used  in  th^  indictment,  had  no  legal  meaning,  but 
Queefi^sBench,  J  do  not  see  that  it  required  any  great  astuteness  to  giFe  a  meaning  to 
THE  QUEEN  the  word  by  using  the  term  "  fear.''  These  were  all  preliminary  matters, 
v»  but  I  should  think  the  indictment  was  good,  if  all  this  preliminary  matter 

were  left  out — it  might  be  all  surplusage,  but  it  certainly  does  not  weaken 
Judgment  of  the  indictment  by  the  averment  of  this  introductory  matter. 
FATHER  ^.J.  '^^^  agreement  to  do  an  unlawful  act  was  the  offence  charged,  and  not- 
withstanding all  I  have  heard,  I  cannot  see  that  there  is  any  solid  distinction 
between  a  confederacy  and  a  conspiracy.  Here  is  what  they  have  conspired 
for — [His  Lordship  went  over  the  first  count  of  the  indictment  (a).] — It 
has  been  always  considered,  th^t  what  is  by  law  establishedy  could  not  be 
broken  down  without  a  violation  of  the  law,  and  such  violation  of  the  law 
was  a  criminal  offence.  It  is  said  with  a  great  deal  of  confidence,  that 
this  indictment,  which  is  divided  into  no  fewer  than  eleven  counts,  con- 
tains upon  no  part  of  the  face  of  it  an  indictable  offence*  By  thos«  who 
appear  for  the  traversers  it  is  also  said,  that  it  is  liable  to  an  objection  of 
a  technical  nature,  because  it  contains  what  may  be  called  double  matter, 
that  is,  two  offences  in  the  same  count.  First,  I  should  say  that  this 
objection  does  not  prevail  with  regard  to  any  but  the  first  five  counts,  for 
the  last  six  do  not  involve  the  subject  matter  of  two  offences,  but  sever- 
ally relate  to  one  only.  But  another  reason  which  would  preve<it  my 
yielding  to  this  objection,  if  I  thought  the  traversers  were  right  in  the 
way  they  put  it,  is  this,  at  this  period  of  the  proceedings  I  do  not  appre- 
hend an  objection  for  duplicity  would  be  tenable  at  all-  We  have  now 
arrived  at  a  period  of  the  proceedings  in  which  every  thing  in  the  way  of 
arrangement  and  detail  has  been  goue  through,  when  the  Jury  have  found 
a  verdict,  and  nothing  requires  further  explanation,  and  no  reason  exists 
for  saying  there  may  be  confusion.  All  is  gone  by  ;  it  appears  from  the 
opinions  of  the  Judges,  in  the  cases  referred  to,  that  they  all  concur  in 
opinion  that  a  statement  of  an  objection  for  duplicity,  if  entertainable  at 
all,  is  only  entertained  to  avoid  inconvenience  and  confusion.  There  is  a 
mode  of  proceeding  the  parties  might  have  resorted  to,  if  they  had  any 
grounds  for  doing  so ;  they  might  have  applied  to  the  Court  to  quash  the 
indictment,  by  reason  of  the  want  of  simplicity  and  unity  appearing  on  the 
face  of  it.  Another  reason  for  not  yielding  to  this  objection  is,  I  do 
not  at  all  subscribe  to  the  proposition,  that  an  offence  of  this  nature 
would  be  a  matter  to  be  called  double,  if  two  offences  appeared  in 
the  same  count  because  they  are  from  their  nature  ejtisdem  gentruy 
they  appear  growing  out  of  one  and  the  same  transaction^  the  same 
danger,  the  same  amount  of  guilt,  they  are  all  misdemeanors  and 
nothing  more;  therefore  adopting  the  view  of  my  predecessor  in  the 
King  V.  Forbes^  I  should  say  with  him,  there  is  no  reason  for  tbe  intro* 

(a)  Ante  262. 
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duction  or  spplication  of  the  docfrioe  of  duplidty,  because  there  is  no    T.  T.  1844. 
danger  of  confosion  or  incontenience  arising  from  the  duplicity.  Queen'tBench. 

Now  then,  I  come  to  the  consideration  ;  is  there  upon  the  face  of  this    the  <^een 
indfcfment,  or  upon  any  one  count  of  it,  one  offence  laid  which  the  law  v- 

would  take  notice  of?  I  was  surprised  to  hear  it  said  that  there  was  no  o'<5^ell. 
offenee.latd  in  any  one  count  of  this  indictment.  I  need  not  say,  that  Judgment  of 
the  judgment  wilt  not  be  arrested,  even  though  one  or  more  of  the  pathbii^J 
counts  were  insufficient ;  provided  there  be  any  one  not  the  subject  of 
objection  it  will  be  sufficient  to  support  the  indictment;  nay  more, 
if  the  .  material  part  of  one  count  remains  untouched,  that  will  be 
sufficient  to  sustain  the  indictment.  I  was  considering  this  question 
upon  the  first  count ;  and,  although  it  might  appear  that  a  certain 
thing  laid  there  did  not  amount  to  a  criminal  offence,  yet  that  would 
not  invalidate  that  count,  provided  any  one  thing  remained  untouched 
which  could  not  be  displaced,  establishing  the  guilt  of  the  parties. 
Now  then,  is  there  any  thing  in  this  count  to  say  that  the  traversers 
are  guilty  of  a  crime?  The  first  intent  charged  is,  that  they  did 
**  unlawfully,  maliciously  and  seditiously  combine,  &c.,  to  raise  and 
'' create  discontent  and  disafi^ction  amongst  the  liege  subjects  of  our 
**  Lady  the  Queen ;  and   to  excite  such  subjects   to  hatred  and  con-  • 

*Uempt  of  the  Government  and  constitution  of  this  realm  as  by  law 
'<  established."  That  is  not  stated  to  be  the  act  of  one  individual,  but 
the  act  of  two  or  more  of  the  seven  conspirators,  who  had,  one  and  all, 
united  in  one  common  design,  namely,  <*  to  excite  such  subjects  to  hatred 
''and  contempt  of  the  Government  and  constitution  of  this  realm  as 
''  by  taw  established."  That,  I  think,  is  an  offence  subject  to  an  indict- 
ment. Is  the  Court  to  be  told,  that  any  number  of  persons  are  to  be 
at  liberty  to  enter  ad  libitum  into  plots  of  that  kind,  and  yet,  that  they 
are  guilty  of  no  offence  ;  but  on  the  contrary  that  it  was  perfectly  legal, 
and  perfectly  constitutional,  not  only  in  individual  persons,  but  in  large 
multitudes  to  band  and  conspire  for  the  purpose  of  exciting,  to  any  extent 
they  may  think  fit,  hatred  against  the  Government  and  constitution  as 
by  law  established  ?  Now,  I  shall  say  without  more,  that  this  charge 
was  proved,  and  the  law  sustains  that  charge  ;  and  upon  that  ground  the 
parties  have  no  right  to  have  the  judgment  arrested.  But,  then,  the 
indictment  goes  on  to  say :  '*  And  also  to  stir  up  jealousies^  hatred  and  ill- 
'*  will  between  different  classes  of  her  Majesty's  subjects,  and  especially, 
"  to  promote  amongst  her  Majesty's  subjects  in  Ireland  feelings  of  ill-will 
**  and  hostility  towards  her  Majesty's  subjects  in  other  parts  of  the 
'*  United  Kingdom  of  Ghreat  Britain  and  Ireland,  and  especially  in  that 
<'  part  of  the  United  Kingdom  called  England."  Those  charges  have 
also  been  proved.  It  then  says,  "  And  further,  to  excite  discontent  and 
**  disaffection  amongst  divers  of  her  Majesty's  subjects  serving  in  the 
'*  army."     That  goes  further  as  to  the  nature  and  character  which  the 
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persons  have  who  were  to  be  excited  to  conspire.  Now,  in  proportion 
as  the  office  is  more  deserving  of  trust,  and  the  more  dangerous  it  is  that 
that  trust  should  be  violated,  so  the  case  should  be  taken  that  it  was  not 
to  be  tampered  with.  It  is  not  necessary,  to  support  the  charge,  to  prove 
that  any  one  soldier  has  been  tampered  with ;  the  act  charged  is  enough 
to  support  the  conspiracy,  that  is,  a  plan  to  bring  about  the  wicked  end 
that  was  entered  into  by  those  persons  who  have  been  convicted.  It  then 
proceeds,  '<  And  to  bring  into  disrepute  the  Courts  by  law  established  in 
Ireland  for  the  administration  of  justice.**  It  is  said  that  the  Queen's 
prerogative  in  the  establishment  of  the  Courts  of  law,  and  in  the  appoint- 
ment of  Judges  to  preside  in  them,  is  to  be  violated  and  set  aside  at  the 
option  and  will  of  any  conspirator  who  may  concoct  a  plan  for  that  pur- 
pose ;  indeed  in  effect,  though  perhaps  not  in  actual  terms,  it  has  been 
said  by  some  in  the  course  of  this  argument,  that  thb  ancient  prerogative 
was  rather  an  idle  tale  of  other  days,  which  had  no  reason  to  support  it 
now,  or  which  the  public  would  not  be  the  better  of,  if  taken  away. 
It  is  a  part  of  the  Queen's  prerogative,  and,  although  the  violation  of  it  may 
not  amount  to  high  treason,  nevertheless,  it  is  a  direct  violation  of  the 
prerogative  and  the  rights  and  privileges  of  the  Queen,  and  I  never 
before  heard  it  intimated  that  parties  concurring  to  deprive  the  Queen 
of  her  lawful  rights  were  not  thereby  guilty  of  sedition.  These  four 
subjects  I  have  now  disposed  of,  and  I  think  it  only  necessary  to  state 
them  seriously  to  convince  the  most  unobservant  persons  of  the  iniquity 
of  this  conspiracy. 

But  there  is  another  charge ;  it  is  that  which  avers  that  tkey  have 
"  conspired  to  cause  and  procure  divers  subjects  of  the  Queen,  unlaw- 
"  fully,  maliciously  and  seditiously  to  meet  and  assemble  together  in 
"  large  nOmbers  at  various  times,  and  at  different  places  in  Ireland,  for 
**  the  unlawful  and  seditious  purpose  of  obtaining  by  means  of  the  intimi- 
*<dation  to  be  thereby  caused,  and  by  means  of  the  exhibition  and 
"  demonstration  of  great  physical  force,  at  such  assemblies  and  meetings, 
<*  changes  and  alterations  in  the  Government,  laws  and  constitution  of 
"  this  realm  as  by  law  established.''  Why,  during  the  progress  pf  this 
trial  we  have  heard  a  great  deal  of  discussion  as  to  the  influence  of  public 
opinion,  and  the  right  of  the  subject  to  entertain  particular  opinions,  and 
to  endeavour  to  bring  others  over  to  those  opinions,  if  he  did  not  inter- 
fere with  public  rights.  But  what  is  the  meaning  of  this  proposition  ? 
That  it  is  perfectly  lawful,  perfectly  constitutional,  that  laws  are  to  be 
passed  without  bias,  without  force  and  without  fear.  Can  they  be  said 
to  be  so,  if  the  Legiskiture  are  to  be  overawed  by  the  proceedings 
of  conspirators,  by  the  means  of  immense  masses  of  persons  collected 
together  through  their  desire  and  bjr  their  command,  with  the  view,  and 
for  the  express  purpose  of  thereby  causing  and  procuring  alterations  to 
be  made  in  the  laws  and  constitution  ?     Is  that  free  discission  ?     Is  the 
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Legislature  to  be  placed  in  the  situation  of  legislators,  sworn  to  pass  laws  x.  T.  1844. 
for  the  benefit  of  the  kingdom  at  large ;  and  are  they  to  be  told  thej  QueefCtBench. 
are  to  act  under  the  direction  and  command  and  fear  of  those  hundreds  the  qusbn 
of  thousands  who  are  thus  assembled  together  for  some  purpose  or  v* 

another,  of  which  they  were  to  take  notice?  o'conneix. 

Now,  that  is  one  of  the  offences  of  which  those  persons  have  been  Judgment  of 
severally  and  respectively  found  guilty,  and  yet,  we  are  told  that  there  y^xH«B*C.J. 
was  no  legal  offence,  but  that  this  was  perfectly  constitutiotial.  We  do 
not  want  to  discuss  again  the  question  as  to  what  the  particular  definition 
of  a  conspiracy  is,  whether  it  must  of  necessity  be  a  conspiracy  by  agree- 
ment to  do  an  illegal  thing,  or  a  criminal  thing — that  b  not  necessary 
for  us  to  discuss,  though,  if  I  were  to  give  an  opinion  upon  it,  I  should 
decidedly  say  there  were  cases  in  abundance  in  which  it  was  li^d  down, 
that  there  are  many  things,  which  an  individual  by  himself  may  do,  if 
he  thinks  proper,  and  which  would  be  in  no  way  criminal,  yet,  if  he 
associates  and  conspires  with  another  to  do  the  same  thing,  such  a  thing 
would  become  criminal  by  virtue  of  that  conspiracy.  That  is  my  view, 
and  so  far  from  being  of  opinion  that  there  is  no  offence  spread  upon 
the  face  of  this  indictment,  I  am  of  opinion  that  there  are  several 
offisnces  stated,  and  laid  therein,  of  a  grave,  serious  and  dangerous 
character.  I  should  say,  there  is  sufficient  in  almost  every  one  of  the 
counts  to  sustiun  this  indictment,  even  though  on  one  or  more  of  them 
there  might  be  a  difficulty  arising,  more,  perhaps,  from  the  ingenuity  of 
Counsel  than  from  the  real  merits  of  the  case.  But  if  there  were  an 
objection  to  the  first  five  or  six  counts,  or  any  of  them,  of  the  nature 
suggested,  it  would  be  easy,  to  avoid  discussion,  to  pass  them  all  by,  and 
take  any  of  the  remaining  counts.  There  are  these  grave  and  dangerous 
offences  set  out  in  a  way  which  requires  no  further  certainty ;  the  Jury 
have  convicted  upon  every  one  of  them,  and  I  cannot  see  why  the  judg- 
ment should  be  arrested. 

It  b  said,  that  there  is  a  want  of  certunty,  or  a  want  of  particularity, 
because,  in  stating  the  conspiracy  the  indictment  has  not  stated  the  mode 
of  carrying  it  into  effect,  and  because,  when  it  stated  the  means  of  doing 
it  were  by  inflammatory  speeches,  it  had  not  set  out  what  the  words  and 
speeches  were.  I  cannot  conceive  that  necessary  in  the  instance  now 
under  consideration ;  the  thing  was  prospective.  It  was  not  descriptive  of 
events  already  passed,  but  descriptive  of  future  events  that  were  to  be 
brought  into  operation,  by  persons  who,  alone,  were  capable  of  saying 
the  mode  and  extent  of  the  speeches  they  intended  to  make.  There 
appears  to  be  a  distinction  between  an  indictment  discribing  matters  of 
hci  which  had  taken  place,  and  events  that  were  to  follow ;  the  former 
must  be  stated  with  clearness  and  certainty.  Upon  these  grounds,  I  am 
of  opinion,  that  there  is  no  re&son  for  the  Court  to  say  that  the  judg- 
ment ought  to  be  arrested. 
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T.  T.  1844.       Bumxow,  J. 

Qtt^tBenck.       jhe  objectkns  upo»  which  the  Court  are  caUed  on  to  gifo  judgment 

THB  ^ussN    may  he  hrooght  withia  a  narrour  compass^  beocufe  we  caanet  aFrest  Che 
V*  judgment,  if  there  be  a  mngle  count  which  sestidns  that  judgment ;  it  is 

only  therefore  necessary  to  see  if  th«»e  be  any  one  covnt  in  the  indict- 

Judgmeniof  ment  upon  which  judgment  ought  to  be  given*  and  upon  which,  if 
URTON,  J.  jn^m^Qi  ^^fQ  gifen,  it  would  be  a  yatid  judgment.  Now,  it  was  neces* 
sary  for  the  Counsel  for  the  traversers  to  lay  before  the  Court  such 
arguments  as  #oald  satisfy  us,  not  only  that  there  was  a  defect  in  some 
one  count,  but  that  erety  one  was  defectiire,  and  so  substaotiallj 
defectrve  as  not  to  warrant  a  judgment.^  With  all  the  ability  that  has 
been  brought  to  bear  upon  the  subject,  they  hm%  not  succeeded  in 
establishing  this  proposition.  I  might  vest  my  judgment  upon  this  one 
proposition,  but  I  should  m»t  wish,  in  this  case^  to  be  reduced  to  the 
necessity  of  adepling  that  rule  of  law,  and  say  beeaose  one  angle  count 
is  sufficient,  that  therelbre  all  the  others  are  to  be  taken  as  insuiBeient. 
I  think  no  such  thingv 

It  is  needless  to  go  through  aU  the  counta;  but  with  regard  to 
the  allegatflon  of  duplicity,  I  do  not  apprehend'  that  .objection  has 
been  sustained  as  to  any  one  of  the  first  fife  ^unts.  I  am  not 
prepared  to  s^  that  the  judgment  could  be  taken  advantage  of  in  this 
way ;  however,  it  is  unnecessary  to  consider  thatv  as  I  do  not  think  Chat 
there  exists  any  duplicity.  Although  in  a  grammatical  seme,  any  thing 
not  entirely  single,  which  comprehends  one  or  two  propositions,  must  be 
considered  double ;  yet  we  are  to  consider  this  in  its  legal  sense,  and 
looking  on  it  thuS)  I  have  no  hesitation  in  saying  that  the  allegation  of 
duplicity  is*  untenable.  The  charge  in  the  indictment  is  of  one  con^ 
sphracy ;  there  is  nothing  double  in  that ;  it  does  not  mean  a  conspiracy 
to  do  a  single  act,  because  persons  may  conspire  to  do  several  acts ;  and 
the  cases  which  have  been  cited  are  conclusive  upon  that  head.  It  is  not 
the  less  a  single  conspiracy,  although  it  may  consist  of  several  distinct  acts, 
to  make  the  purpose  complete.  The  case  b  not  as  if  the  indictment 
charged  a  conspiracy  fbr  one  uulaw/ul  purpose ;  and  therefore  as  to  the 
first  five  counts,  I  only  say  that  Tam  clearly  of  opinion  that  the  objection 
does  not  lie. 

I  must  say  fiirtheis  although  with  more  distrust  of  my  opinion,  that 
the  argument  founded  upon  the  circumstance  of  a  verdict  having  been 
found  upon  some  counts  against  some  of  the  traversers  upon  particuUur 
parts  of  the  conspiracy,  that  therefore  that  has  the  eflbct  of  authorising- 
the  Court  in  staying  the  judgment.  I  think  that  is  not  so ;  and  that 
in  thb  case  of  an  indictment  for  a  conspiracy,  it  does  not  operate  in  that 
way* 

There  is  another  part  of  the  case  on  which  several  cases  were  cited, 
and  which  ought  to  be  considered  with  caution.     It  is  said  that  a  con* 
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spiracy  is  a  criminal  ucU  and  in  order  to  be  punishable  it  must  be  in  itself 
a  criminal  conspiracy^-that  is,  a  conspiracy  for  a  criminal  purpose ;  so  far 
as  that  goes,  I  accede  to  the  proposition :  but  then  it  is  contended,  that 
if  every  one  of  those  persons  were  to  do  certain  acts  by  himself,  and  that 
he  was  charged  individually  for  those  acts,  he  could  not  be  punishable 
criminally,  and  consequently  would  not  be  liable  when  he  concurs  in  the 
design  to  do  that  act,  that  for  that  design  he  cannot  be  punished  as  for  a 
conspiracy.  That  is  a  difficult  proposition  to  lay  down,  when  you 
consider  the  acts  stated  in  this  indictment ;  they  are  acts  which  are  only 
capable  of  being  committed  by  a  number  of  persons,  or  which  could  not 
be  committed  by  any  person  alone ;  for  if  you  can  suppose  any  person 
exciting  intimidation  in  the  Legislature,  who  would  say  that  would  not  be 
criminal  ?  and  yet  it  is  said,  that  if  he  be  incapable  of  doing  that,  it  does 
not  become  a  crime  until  he  engages  some  others  to  join  him  in  it;  if  it 
be  possible  to  be  done,  it  is  a  crime  when  done.  It  is  not  necessary  to 
go  further ;  but  if  I  were,  I  should  not  be  prepared  to  accede  to  the 
argument,  and  to  say  that  no  indictment  for  a  conspiracy  would  lie  except 
the  act  would  of  itself,  if  done  by  a  single  person,  be  indictable.  I  think 
that  abstract  proposition  cannot  be  supported.  It  is  contended  that  the 
act  must  be  indictable  if  done  by  the  individual  singly,  to  constitute  it  a 
legal  offence;  but  that  is  laying  down  the  proposition  too  largely.  I 
apprehend  it  is  sufficient  if  the  act  were  punishable,  whether  by  common 
law  or  ecclesiastical  law :  if  punishable,  there  is  a  conspiracy ;  but  sup- 
posing it  not  punishable,  yet  if  it  could  not  be  committed  by  a  single 
individual,  it  becomes  indictable  if  committed  by  several. 
I  am  therefore  of  opinion  that  the  objections  cannot  prevail. 


T.  T.  1844. 
Qit€en*tBeftch, 

THB    QUEEN 

V. 
O'CONNSLL. 

Jndgmeniof 
Bu&TON,  J. 


Crampton,  J.  T  J        ^  i* 

This  is  a  motion  to  arrest  the  judgment,  upon  the  ground  that  the    Crampton,J 
record  is  fatally  defective.     Two  objections  have  been  taken :  the  first 
is  to  the  caption  of  the  indictment ;  and  the  second  is  to  the  body  of 
the  indictment  itself. 

The  objection  to  the  caption  of  the  indictment  is  met  at  once — its 
answer  is  the  statute  of  the  6  &  7  V%c.j  c  85,  s.  2 ;  and  the  reference  to 
f  Baron  Alderson's  du'ection  on  this  subject,  as  appearing  in  9  Car,  4r 
Payncy  p.  78.  The  learned  Baron  is  there  reported  to  have  directed 
(in  consequence  of  the  passing  of  an  Act  of  Parliament  analogous  to 
that  to  which  I  have  just  referred),  that  the  caption  of  all  the  indictments 
then  before  him  should  be  framed  precisely  in  the  form,  and  in  the  terms, 
in  which  the  caption  now  objected  to  has  been  framed ;  this  objection, 
therefore,  is  untenable. 

The  second  objection,  which  is  to  the  sufficiency  of  the  indictment,  is 
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T.  T.  1844.  twofold:  first,  it  is  argued  by  the  defeodaDts'  Counsel  that  the  present 
Queen*sBench,  indictment  does  not  disclose  upon  the  face  of  it  any  indictable  offence : 
THE  QUEEN  ^nd  secoudly,  that  if  there  be  any  offence,  yet  it  is  charged  with  such 
V.  vagueness  and  uncertainty,  that  no  judgment  can  be  pronounced  upon  it. 

The  universally  admitted  rule  in  criminal  cases,  ''that  the  judgment 
Judgment  of  "  cannot  be  arrested  for  the  vice  of  the  indictment,  if  any  one  of  the 
Cbampton,J  c<  counts  of  which  it  is  composed  be  good,**  made  it  necessary  for  the 
defendants'  Counsel  to  show  that  each  and  every  one  of  the  eleven 
counts  of  this  indictment  is  bad ;  and  the  argument  was  this :  the  first 
five  counts  are  bad  for  duplicity,  or,  if  single,  yet  coupled  with  the 
findings  of  the  Jury,  which  acquit  some  of  the  defendants  of  parts  of 
these  counts,  they  become  such  that  no  judgment  can  be  pronounced 
upon  them ;  and  all  the  eleven  counts  equally  are  subject  to  the  com- 
mon vice,  that  they  do  not  disclose  any  indictable  offence,  or,  at  all 
events,  with  sufficient  certainty -for  the  Court  to  act  upon  them. 

Now,  as  to  the  objections  to  the  first  five  counts,  growing  out  of  this 
alleged  duplicity  and  the  finding  of  the  Jury  upon  them,  I  do  not  think 
it  necessary  to  pronounce  any  opinion  upon  the  present  occasion  ;  for  I 
am  clearly  of  opinion  that  the  remaining  six  counts  are  all  good  counts, 
both  in  form  and  substance.  But,  I  desire  not  to  be  understood  as  saying 
that  the  first  five  counts  are,  in  any  respect,  objectionable.  I  only  say, 
that,  having  satisfied  my  mind  that  this  motion  must  be  refused  upon 
other  grounds,  I  have  found  it  unnecessary  to  enter  into  the  considera- 
tion of  the  effect  of  the  findings  of  the  Jury  upon  the  first  five  counts. 
The  defendants  are  bound,  upon  this  motion,  to  show  us  that  no  indict- 
able offence  is  sufficiently  charged  in  any  single  count  of  this  indictment. 
They  must  show  us  that,  on  the  face  of  this  indictment,  no  crime  is 
charged — or,  at  least,  no  crime  is  sufficiently  charged ;  t.  e.  they  must 
either  show  us  that  the  indictment  is  substantially  bad,  or  that  it  is  fatally 
defective  in  its  form.     Both  they  have  undertaken  to  do. 

And,  first  as  to  the  form.  It  is  said  that  the  offence,  if  any,  is  stated 
with  such  vagueness  and  uncertainty,  that  the  Court  can  pronounce  no 
judgment  upon  thb  record.  Now,  in  answer,  I  have  only  to  observe  that 
the  charge  in  all  the  counts  of  this  indictment  appears  to  me  to  be  suffi- 
ciently clear  and  explicit.  I  see  neither  vagueness  nor  uncertainty  in  it. 
The  charge,  such  as  it  is,  cannot  be  mistaken  ;  and  general  though  its 
form  be,  we  have  had  numerous  cases  and  authorities  brought  before  us, 
in  which  the  charge  of  conspiracy  is  laid  in  terms  more  general  and  less 
precise  than  it  is  laid  here.  In  truth,  the  plea  in  this  indictment  seems 
to  have  followed  the  common  form  of  statement,  applicable  to  such 
cases.  Where  the  conspiracy  and  its  object  are  clearly  stated,  the  indict- 
ment is  certain  enough. 

I,  therefore,  pass  to  the  other  and  more  important  branch  of  this 
objection,  which  is,  that  no  charge,  amounting  to  an  indictable  offence, 
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it  disclosed  by  this  indictment.      This  is,  indeed,  a  strong  and  start- 
ling proposition   of    the   defendants'   Counsel;    and,   to  exhibit  it   in 
Its  true  character,  let  me  here  unfold  from  the  record  the  substance 
of  that  charge,  which  is  thus  said  to  involve  no  criminality  whatever 
in  it*     It  is  this,~-that  it  is  no  crime  to  conspire  to  create  disaffection 
in   the  Queen's  subjects,  to  excite  hostility  and  hatred  towards  the 
Government  and  constitution,   to  eicite  hostility  in  the   Irbh  people 
towards  their  fellow-subjects  of  England,  to  excite  disaffection  in  the 
Queen's  army,  to  prejudice  the  adminbtration  of  justice  by  bringing  the 
established  tribunals  of  law  into  disrepute,  and  to  assemble  multitudinous 
masses  of  persons,  at  different  times  and  different  places,  to  be  excited  and 
agitated  by  seditious  speeches  and  publications,  for  the  purpose  of  intimi- 
dating the  Government  and  both  Houses  of  Parliament,  and  thereby 
procuring  important  changes  in  the  laws  and  constitution  of  the  realm. 
We  are  gravely  told  in  this  Court  of  law,  that  there  is  nothing  criminal  in  a 
conspiracy,  unlawfully  and  seditiously,  to  take  all  this  series  of  seditious 
proceedings.    Now,  I  must  say  that  a  more  monstrous,  a  more  unfounded, 
or  a  more  unconstitutional  doctrine  never  was  propounded  in  or  out  of 
any  Court  of  Justice.    But  I  go  on  to  the  indictment. 

In  order  to  maintain  this  novel  and  dangerous  proposition,  the 
Counsel  are  driven  to  the  necessity  of  inventing  a  new  definition  for  the 
crime  of  conspiracy.  They  reject  the  old  and  established  definition, 
because  it  is  inconsistent  with  their  argument.  The  old  definition  tells 
OS,  that  conspiracy  is  an  agreement  to  effect  an  unlawful  object,  or  to 
eflfbct  a  lawful  object  by  unlawful  means ;  and  this  is  the  definition  we 
find  in  all  our  elementary  writers,  and  in  all  the  cases  which,  during  this 
discussion,  have  been  cited  by  the  Counsel  on  both  sides — not  excepting 
the  very  late  case  of  The  Quern  v.  (yConnor^  so  much  relied  upon  by 
the  defendants^  Counsel.  There  Mr.  Baron  Rolfe  lays  down  the  doctrine 
of  conspiracy,  exactly  as  all  other  Judges  before  him  had  done,  and  never 
thought  of  this  new-fangled  definition  of  conspiracy,  as  now,  for  the  first 
lioie  laid  down  by  Counsel  in  this  Court. 

The  argument  upon  this  matter  appears  to  be  rested  upon  two  radical 
mistakes— two  mistakes  in  point  of  law.  The  first  mistake  is,  that  in 
order  to  make  a  combination  amount  to  a  conspiracy,  the  act  agreed  to 
be  done  to  effect  the  common  object  must  be  an  indictable  offence. 
The  second  misUke  is,  that  the  acto  by  which  the  objects  of  the  con- 
spiracy, as  charged  by  this  indictment,  were  to  be  effected,  are  not 
criminal  or  indictable  acts. 

This  novel  definition  of  conspiracy  (I  think)  is  not  only  newly  made— 
and  newly  made  for  this  particular  case— but  it  is  utterly  irreconcilable 
with  numerous  authorities  referred  to  during  this  discussion,  and  with  the 
principles  and  reasoning  upon  which  all  those  cases  are  founded.  Many 
of  these  are  cases  of  conspiracies  to  effect  a  purpose  by  acts  which  could 
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not  be  mide  the  subject  of  ti^y  iodictment— by  acts  wbichc  done  without 
any  combination,  are  in  themseWee  lawful.  The  case  of  the  cardoMkers — 
the  case  of  officers  simultaneously  resigning  their  commissions— the  case 
of  the  Cambridge  jailors,  and  many  others,  are  cases  of  this  description. 
In  oppontion  to  this  new  doctrine,  I  should  say  that  the  gist  of  conspiracy 
lies  in  the  act  of  combining,  and  in  the  motive  to  injure ;  and  though  the 
acts,  separately  taken,  may  not  be  illegal  in  themselves,  yet,  if  several 
persons  will  combine  to  do  such  acts  for  the  purposes  of  injury,  then  the 
idea  of  conspiracy  is  filled  up.  I  will  not  say  every  kind  of  injury— but 
when  the  injury  intended  is  an  injury  to  the  Crown,  or  the  public  at 
large,  it  is  an  injury  to  religion  or  to  public  morals,  or  to  public  decency, 
or  to  the  important  rights  of  individuals ;  the  combination  to  work  such  an 
injury,  or  to  use  such,  means  to  effect  a  purpose  of  any  kind,  amounts  to 
a  conspiracy.  I  have  here  enumerated  (as  the  elementary  writers  do) 
several  classes  or  heads  of  conspiracy,  in  aiddition  to  that  class  or  head 
which  effects  its  object  by  means  of  criminal  acts;  but  the  lex^med 
Counsel  for  the  defendants  would  cut  off  at  once  all  the  other  heads  of 
conspiracy,  and  retain  but  the  one  head  or  class,  viz^  that  whose  object  is 
to  be  achieved  by  the  medium  of  indictable  offences ;  and  this  same  view 
of  the  nature  of  conspiracy  is  that  taken  by  Mr.  Baron  Rolfe,  in  that  able 
charge  of  his,  which,  with  Sir  John  Bailey's  charge,  in  Rex  v.  HwU^  are 
held  up  to  us  as  the  model  charges  to  which  all  fuVure  charges  are  to  be 
conformed.  That  learned  Judge  illustrates  the  subject  thus :— "  You  may 
**  refuse  to  deal  with  your  baker,  and  so  may  others ;  but  if  you  combine 
**  with  others  not  to  deal  with  him,  and  to  do  what  is  in  your  power  to 
*<  prevent  others  dealing  with  him,  though  the  act  ofr  each,  taken  sepa- 
"  rately,  would  be  lawful,  yet  the  agreement  eo  to  act  in  combination, 
"  makes  a  conspiracy.** 

The  second  mistake  in  the  argument,  founded  upon  definition  of 
conspiracy  is,  its  assertion  that  the  acts  charged  upon  this  indictment  to 
be  the  means  for  affecting  the  common  object,  are  not  criminal  or  indict- 
able acts.  What !  Is  it  not  criminal,  unlawfully  and  seditiously,  to 
assemble  vast  multitudes  together;  to  eacite  them  by  seditious  and 
inflammatory  speeches  and  libek,  to  hostility  to  the  Government  and  the 
Legislature,  with  the  avowed  intention  thereby  to  intimidate  the  Govern- 
ment and  the  Houses  of  Parliament,  and  thus  compel  a  repeal  of  th«  Act 
of  Union  ?  "  But,  forsooth,  these  vast  assemblies  are  legal ;  they  are 
**  unarmed,  peaceable,  orderly  and  obedient  to  the  voice  of  their  pacific 
"  leader,  who  commands  them  to  obey  the  law  and  commit  no  breach 
*<of  the  peace,  and,  therefore,  there  can  be  no  intimidation — ^it  b 
"  repugnant  to  suppose  there  could." 

'Tis  true  mere  numbers  will  not  make  illegality ;  nor  can  armed  num- 
bers, per  $e  make  an  assembly  unlawful.  Multitudes  may  meet  together 
for  innocent,  nay,  for  laudablorpurposes^  and  we  often  see  luimergus 
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bodies  of  armed  men  assembled  on  parade>  and  these  armed  numbers  are 
a  terror  only  to  the  disloyal.  But»  may  not  this  regularity,  this  order, 
and  perfect  obedience  of  these  pacific  masses  to  the  voice  of  their  great 
leader  and  his  ofBcers,  be  a  demonstration  more  formidable  to  thinking 
men  and  to  the  6o?ernment  of  the  country  than  the  casual  assemblages  of 
riotous  and  tumultuous  bodies,  however  numerous  and  mischievous  these 
latter  may  be  ?  Whatever,  therefore,  be  the  true  character  of  these 
monstrous  meetings,  the  assembling  of  them  for  the  purposes  and  with 
the  unlawful  and  seditious  motives  established  by  the  verdict  now  before 
us,  and  the  other  seditious  acts  disclosed  by  this  indictment,  appear  to  me 
to  be  in  themselves  illegal  acts,-— acts  of  a  highly  criminal  character, — 
and  I  add,  it  would  be  a  serious  reproach  to  our  law,  if  such  acts  did  not 
amount  to  indictable  offences,— sedition  and  libel  would  then  have  a  legal 
license  to  protect  them ;  but  it  is  an  error  to  suppose  that  the  law  can 
only  deal  with  acts  of  violence  and  force ;  its  arm  is  neither  so  short  or  so 
weak,  that  it  cannot  reach  and  chastise  also  such  practices  as  these.  The 
common  law  of  this  realm  u  (and  I  trust  ever  will  be  found  to  be)  strong 
enough,  and  comprehensive  enough,  to  restrain  and  punish  every  invasion 
upon  the  laws  and  constitution  of  the  realm,  whether  that  invasion  be 
attempted  by  force  or  by  fraud. 

On  the  whole,  I  am  clearly  of  opinion,  that  we  cannot  arrest  the  judg- 
ment in  this  case. 


T.  T.  1844. 
Que9n*sBencfi. 

THE    QUESV 

O'CONNBLL. 

Judgment  of 
CramptoNjJ 


Pbrein,  J. 

I  do  not  think  that  this  motion  in  arrest  of  judgment  is  sustainable. 
There  is  nothing  in  the  objection  made  upon  the  caption.  In  considering 
the  other  ground  of  objection  so  elaborately  argued — namely,  to  the 
sufficiency  of  the  counts  of  the  indictment,  that  there  are  some  defective 
in  form  as  multifarious,  and  others  in  substance  ;  that  they  do  not  charge 
any  crime  or  offence  prohibited  by  law ;  I  shall  assume  the  definition  of 
conspiracy  to  be  a  confederacy  to  do  or  effect  a  criminal  matter  or  act ; 
to  do  or  commit  some  matter  or  act  which,  if  committed  or  effected, 
would  be  criminal  and  punishable  as  a  crime-— whether  that  criminal 
matter  or  act  be  the  ultimate  or  an  intermediate  purpose  of  the  conspira- 
tors ;  whether  it  be  the  end  or  object  of  the  conspiracy,  or  merely  the 
means  of  attaining  an  end  or  object  otherwise  innocent.  I  use  the  term 
^  criminaP  rather  than  ^  indictable ;"  because  I  consider  a  confederacy 
to  effect  a  transgression  against,  and  puniihable  by  the  ecclesiastical 
law,  or  the  recognised  military  law,  or  the  common  or  statute  law  of 
the  land,  to  be  an  offence  at  common  law,  and  to  amount  to  the  crime  of 
conspiracy — a  coouderation  that  explains  many  of  the  cases  and  autho- 
rities upon  the  subject,  and  reconciles  some  apparent  iocoDgruities ;  I  say 
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some,  for  several  of  the  cases  reported  cannot,  in  my  judgment,  be  inun* 
tained.  I  think  it  unnecessary  to  consume  time  in  enumerating  and 
discussing  them;  but  shall  abide  by  the  definition  I  have  stated,  and 
which  has  not,  I  think,  been  impugned  by  the  Counsel  for  the  trarerser. 
If  such  a  conspiracy  be  formed  and  entered  into,  the  offence  of  conspi- 
racy is  complete,  whether  the  object  and  end  of  the  conspirators  be 
attained  or  not;  or  whether  the  criminal  matter  or  act  intended  be 
committed  or  not. 

I  now  proceed  to  examine  the  sixth,  seventh  and  eleventh  counts  by 
this  standard  or  test,  passing  those  prior  to  the  sixth,  on  account  of  the 
questions  that  may  be  raised  upon  the  findings  on  them. 

The  sixth  count  charges  a  conspiracy  to  cause  and  procure  the  people 
to  assemble  in  large  numbers  at  various  times  and  places  in  Ireland,  in 
order  by  intimidation  to  be  thereby  caused  by  the  display  of  great 
physical  force  thereat,  to  obtain  changes  and  alterations  in  the  Govern- 
ment, laws,  and  constitution. 

The  seventh  is  to  the  same  effect,  adding,  **  and  especially  to  bring 
about  and  accomplish  a  dissolution  of  the  Union." 

The  eleventh  charges  a  conspiracy  to  cause  large  numbers  to  assemble 
at  divers  times  and  places,  and  by  unlawful  and  seditious  speeches  and 
publications,  to  intimidate  the  Houses  of  Parliament,  and  thereby  cause 
changes  and  alterations  to  be  made  in  the  laws  and  constitution. 

They  each  charge  in  substance  a  conspiracy,  systematically  to  collect 
assemblies  of  large  numbers  of  the  people,  at  various  times,  in  various 
districts  throughout  Ireland,  in  order  and  so  as  to  excite  and  cause  intimi- 
dation by  the  exhibition  and  demonstration  or  display  of  those  numbers, 
and  of  their  great  physical  force,  and  by  that  intimidation  to  obtun  and 
effect  changes  in  the  laws.  Government  and  constitution  ;  that  is,  by  large 
assemblies  and  display  of  the  force  or  power  of  masses  of  the  people  to 
intimidate,  and  by  the  intimidation  to  compel  changes  to  be  made  in  the 
laws,  Government  and  constitution.  The  eleventh  count  adds,  by 
seditious  speeches  and  publications  to  intimidate  Parliament,  and  thereby 
effect  the  changes. 

It  appears  to  me  that  they  each  charge  a  confederacy  to  do  and  effect 
a  highly  criminal  act  or  matter,  viz.,  to  effect  what  could  not  be  without 
offence,  assemblies  of  large  bodies  and  masses  of  people  in  order  and 
so  as  to  excite  and  cause  intimidation  by  the  exhibition  and  display  of 
their  numbers  and  force,  to  such  a  degree  as  to  compel  or  thereby 
to  obtain,  it  is  the  same  thing,  changes  in  the  laws.  Government  and 
constitution.  Suppose  an  assembly  of  a  large  mass  of  people,  so  large 
as  by  its  numbers  to  be  formidable  and  capable  of  exciting  intimidation 
and  dread  either  in  the  well-affected  members  of  the  community,  or 
in  the  Parliament,  or  in  the  executive  government,  calling  for,  and 
declaring  that  they  would  have,  announeing  an  intention  to  obtain,  a 
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change  in  the  law8»  Government  and  constitution,  not  by  petition  to 
Parliament,  but  by  the  intimidation  and  dread  they  were  capable  of 
exciting,  of  their  thews  and  sinews,  and  holding  out  that  if  their 
views  or  demands  were  not  met  or  conceded  they  would  again  assem- 
ble. It  does  appear  to  me  that  such  an  assembly,  armed  or  unarmed, 
would  be  an  illegal  assembly,  and  that  every  member  of  it  would  commit 
an  indictable  offence — that  it  would  be  most  dangerous  is  obvious.  Such 
an  assembly,  collected  in  order  to  create  intimidation,  that  is  dread  of 
their  physical  force,  and  means  of  intimidation,  or  violence,  that  is,  of 
using  such  force,  and  by  that  intimidation,  by  the  dread  and  appre- 
hension of  the  force  exhibited,  of  the  resort  to,  and  use  thereof,  to 
obtain  or  compel,  or  extort  the  changes  demanded  or  required,  would 
appear  to  me,  to  be  collected  to  display,  in  the  demonstration  of  physical 
force,  nothing  short  of  the  power  of  insurrection,  for  the  purpose  of 
causing  the  changes  sought,  thereby,  and  by  intimidation,  menace,  or 
dread  of  insurrection.  An  offence  next  in  degree,  the  next  step,  to 
the  offence  of  using  such  power  and  means  for  that  purpose ;  it  is  to 
threaten  so  to  use  it,  if  demands  not  conceded,  to  threaten  insurrection 
or  civil  war,  collecting  and  exhibiting  the  dangerous  means  to  do  so, 
and  would  be  a  misdemeanor  on  the  verge  of  treason. 

A  conspiracy  to  collect  and  induce  large  bodies  of  the  people  so  to 
assemble  at  various  times  and  places  on  a  system  to  display  the  power, 
to  commit  that  dangerous  offence,  in  order  to  obtain  or  compel  changes  in 
the  laws  and  Government,  is,  in  my  judgment,  a  crime  of  no  small  magni- 
tude— a  conspiracy  to  carry  out  the  intimidation  or  the  threat  into  action, 
has  been  held  to  be  an  overt  act  of  treason.  My  opinion  therefore  b, 
that  each  of  these  counts  does  substantially  contain  and  charge  a  distinct 
and  specific  offence — namely,  that  of  a  conspiracy  to  commit  a  serious 
misdemeanour. 

This  doctrine  does  not,  as  supposed  in  argument,  infringe  or  encroach 
on  the  right  of  petition,  nor  the  right  to  assemble  in  numbers  to  any 
extent  for  that  purpose  ;  or  for  the  discussion  of  grievances«-real  or  sup- 
posed,— in  order  thereto,  although  it  may  remove  or  nullify  that  pretence 
as  a  cloak  or  veil  for  sedition  or  terrorism. 

These  counts  would  not  be  sustained  by  mere  proof  of  a  combination 
to  collect  large  assemblies,  to  discuss  and  find  fault  with  any  law  or  statute, 
to  express  and  disseminate  disapprobation  of  the  Union,  to  petition  for 
its  repeal,  to  express  and  exhibit  in  strong  language  their  sense  of  its 
impolicy,  and  expose  what  they  conceive  and  may  call  its  injurious  or 
disastrous  effects,  or  the  ills  of  a  provincial  government ;  nor  to  collect 
the  people  in  such  numbers  that  the  expression  of  their  opinion  must,  from 
the  mere  circumstance  of  so  many  persons  having  so  assembled,  to  express 
their  opinion,  have  great  and  powerful  influence,  and  go  far  to  produce 
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T.  T.  1 844«   ^^®  change  desired^  from  its  moral  weighty  and  the  regard,  if  not  respect, 
Queen'sBencA.    dye  to  the  opinion  of  a  large  portion  of  the  people,  as  well  bj  those  who 
THE  QUECN    entertain  different  sentiments,  as  by  the  Government  and  Legislature, 
f  •  If  the  evidence  were  merely  that  numbers  were,  or  were  to  be,  con- 

vened b  J  concert  in  large  bodies  to  declare  their  censure  and  disapproba- 
Judgmeni  of  tion  of  the  Union — their  anxious  desire  for  its  repeal — their  determination 
£aRiN,  .  ^^  persist  in  application  to  Parliament  until  the  object  was  attained  ;  thai 
exciting  and  iufiammatorj  banners  and  placards  were  exhibited,  and  strong 
speeches  and  declarations  made  in  favour  of  a  domestic  Legislature,  and 
against  provincial  government  and  the  Legislative  Union,  with  a  view  to 
its  repeal  and  dissolution  by  Parliament :  these  would  not  support  or 
maintain  the  charge  in  these  counts  of  the  Indictment,  which  impute 
not  merely  a  confederacy  to  collect  large  numbers  to  express  opbions^ 
and  by  the  influence  end  effect  thereof  to  obtain  changes  in  the  law  ;  but 
a  conspiracy  by  intimidation  from  the  collection  and  physical  force  of  those 
assemblies  to  obtain-^that  is,  to  compel  those  changes. 

The  intimidation,  the  intent  to  pperate  by  dread,  is  an  essential  part  of 
the  charge  that  must  have  been  left  to  and  found  by  the  Jury.  It  would 
not  be  sustained  by  mere  proof  of  collecting  large  assemblies,  great 
numbers  discussing  grievances,  or  supposed  grievances,  calling  for  and 
requiring  in  strong  terms,  by  petition,  or  remonstrance,  from  Parliament 
redress  and  change,  no  more  than  it  would  necessarily  be  disproved  by 
injunctions  to  violate  no  law,  to  preserve  the  peace,  to  commit  no  violence, 
given  to  and  observed  by  the  numbers  so  assembled :  such  might  be  part, 
and  a  very  effective  part  of  the  means  of  intimidation,  of  the  display  and 
exhibition  of  physical  force  ;  the  order,  system  and  discipline  under  which 
the  numbers  were  collected,  dispersed  and  might  be  reimbodied. 

But  it  has  been  objected  that  the  means  by  which  the  object  of  the 
conspiracy  is  to  be  effected  are  not  sufficiently  shown, — against  whom  the 
intimidation  is  intended, — how  it  is  to  act, — how  and  where  it  is  to  produce 
the  changes  sought ;  that  the  charge  is,  therefore,  vague  and  imperfect;  it  is 
not  necessary  to  state  the  particular  means  by  which  it  is  to  be  done — it 
may  not  be  possible — they  may  be  secret — not  disclosed — not  devised — 
may  be  various,  not  defined  or  fixed  upon ;  the  eleventh  count  does  state, 
by  seditious  speeches  and  publications  to  intimidate  the  Houses  of 
Parliament  and  so  produce  the  changes ;  the  sixth  and  seventh  state,  by 
intimidation  from  large  assemblies  and  the  exhibition  of  physical  force  to 
produce  the  changes,  by  intimidation  in  the  quarter  where,  or  by  whose 
co-operation  the  change  might  be  hoped  to  be  obtained,  whether  of  the 
Legislative,  the  Executive,  or  the  other  subjects  of  the  Queen. 

It  seems  to  me  to  be  a  mistake  to  say,  that  there  cannot  be  a  com- 
plete conspiracy  to  effect  a  criminal  purpose,  without  an  arrangement 
or  development  of  the  particular  means  by  which  it  is  to  operate  and  be 
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canted  oQt,  and  that  with  tbt  partictilarity  in  whicfa  the  cont^inpUted  T.  T.  1844. 
offencei  if  completed  and  protecu^d  as  a  aubatantive  oriine»  mnit  be  <i?«^'*^^^' 
pourtrayed.  In  my  judgment  it  is  enough  if  the  indictment  shows  a  con-  tbb  queen 
spiracy  to  effect  a  purpose,  which  cannot  be  attained  by  any  but  orimioal       ,    ^* 

means— whom  would  it  be  legal  to  intimidate  for  such  a  purpose  ?     The  

Queen?  the  Ministers?  the  Lords?  or  Commons?  or  the  well*affected  Judgment  of 
subjects  of  her  Mi^jesty  ?— -the  means  may  be  vaHoua:  yet  if  all  and 
every,  coming  within  the  description  fbr  the  purpose,  be  criminal,  though 
the  particular  means  and  mode  cannot  be  set  forth  with  precision  on 
the  indictment,  while  unknown  and  undisclosed,  perhaps  not  matured  or 
decided  on,  a  conspiracy  to  effect  such  a  pubKc  mischief  as  to  compel  a 
change  of  the  law,  GroTernaient  or  constitulion,  not  by  petition  to  Par^ 
liament  or  the  conviction  of  its  reason  or  policy,  but  by  intimidation  to 
be  produced  and  impressed  by  the  collection  of  hurge  masses  of  people 
and  the  force  thereof,  practicable  only  by  exciting  dread  and  terror  in 
general,  or  in  the  Government  or  either  House  of  Parliament,  is  a  foniiida>- 
ble  offence,  and  is  not  unprohibited  or  unrestrained  by  the  law,  until  the 
particular  means  of  carrying  it  into  effect  be  matured,  determined  disco- 
vered and  ascertained. 

I  shall  not  discuss  the  objection  made  to  the  filrst  four  countti ;  though 
I  do  not  think  them  open  to  the  objection  taken  of  duplicity,  each 
appears  to  me  to  charge  one  conspiracy  only  of  the  character,  description 
and  extent  therein  contained.  The  only  serious  question  which  could 
have  arisen  upon  them,  if  they  were  the  only  counts  in  the  indictment, 
are  those  I  have  already  alluded  to,  which  may  be  raised  upon  the  find*- 
ings.     But,  it  is  unnecessary  for  me  to  examine  them  or  the  other  counts  ' 

which  I  have  not  noticed  ;  it  is  enough  to  say  that  there  are  three  saffi* 
cient  counts,  which,  even  though  not  framed  with  the  technical  precision 
that  might  have  been,  charge  grave  misdemeanours,  upon  which  the 
traversers  have  been  convicted,  and  that  therefore,  in  my  opinion,  the 
judgment  cannot  be  arrested. 

Observations  in  reference  to  this  case  now  at  the  bar,  have  lately  fallen 
in  anotlier  place  from  a  person  of  great  weight  and  authority  on  any 
constitutional  question,  deprecating  the  generality  and  vagueness  of 
indictments  for  conspiracy,  the  want  of  steady^  fixed  and  definitive  law 
upon  the  subject,  and  intimating  that  Judges  have  extended  it  beyond 
its  proper  limits.  These  observations  deserve  respect  and  attention  in 
the  proper  place.  It  may  be  right  to  require  more  strictness  and  fullness; 
and  that  an  indictment  for  conspiracy  shall  express  the  overt  acts  on 
which  it  is  to  be  maintained ;  but  such  previsions,  however  wise  and 
politic,  must  be  made  by  the  Legislature.  We  are  bound  by  the  law  as 
we  find  it  in  the  decisions  and  judgments  of  our  predecessors ;  we  cannot 
alter  or  overrule  what  we  find  established,  though  it  may  be  called 
judge*made  law. 


Digitized  by  VjOOQ IC 


366  CASES  AT  LAW. 

T.  T.  1844.       ^r*  Moore,  Q.  C^  applied  to  the  Coart  to  suspend  their  judgment  on 
Qiteef^'Bench.  the  traverers,  pending  a  mrit  of  error.    No  authority  was  cited. 
May  80. 

'^t^t^       The  Attomey^Genend  objected. 

judgment  in  a 

oriminal  case 

pending  a  writ         FENNBFATHEBy  C.  J* 

of  error.  j,^^  Court  are  of  opinion  that  this  motion  cannot  be  acceded  to. 

There  might  be  many  reasons  which,  if  the  Court  were  empowered  so 
to  do,  might  induce  them  to  come  to  a  different  conclusion ;  for  it  would 
be  extremely  distressing  if  the  traversers,  after  having  undergpne  the 
punbhment  awarded  by  the  Court,  should  be  placed  in  such  a  position 
that  they  would  be  entitled  to  say  they  ought  never  to  have  been  sub- 
jected to  punishment.  We  all  feel  that  that  would  be  an  extremely 
inconvenient  state  of  things ;  but  so  it  would  be  in  every  case  where 
parties  were  tried  and  punished,  and  when  it  afterwards  appeared,  on 
suing  out  a  writ  of  error,  they  had  succeeded  in  reversing  the  judgment 
on  which  they  had  been  convicted.  This  b  a  matter  equally  to  be 
lamented  in  all  cases ;  but  it  is  very  strange  that  notwithstanding  this, 
the  present  should  be  an  application  without  precedent.  The  matter 
arises  not  from  the  Judges  themselves,  by  whom  the  sentence  may  have 
been  pronounced,  but  from  the  operation  of  the  common  law  itself.  The 
common  law  b  what,  in  such  cases,  creates  and  makes  the  difficulty,  and 
the  Court  has  no  discretion  upon  the  subject.  We  are  obliged  to 
adminbter  the  law  as  we  find  it;  and  if  a  matter  of  thb  nature  be 
sufficient  to  call  for  the  interference  of  the  Legislature— that  b  the 
tribunal  which  must  be  applied  to— and  unless  authorities  were  shown  to 
the  Court  coercing  them,  the  Judges  cannot  interfere,  but  must  act  on 
the  law  as  it  stands ;  and  they  are  not  answerable  for  the  consequences, 
however  personally  they  may  regret  it. 


The  Court  then  pronounced  judgment  and  sentence  upon  each  of  the 
traversers  separately,  which  was  entered  in  the  following  manner :  after 
setting  forth  the  eleven  counts  in  the  indictment,  with  the  findings  upon 
each,  it  proceeds :— '^  Whereupon  all  and  singular  the  premises  being  seen 
**  and  fully  understood  by  the  Court  of  our  Lady  the  Queen  now  here,  it  b 

**  considered  and  adjudged  by  the  Court,  that  the  said Jor  his  afinca 

**  qfbresaidy  do  pay  a  fine  to  (her  Majesty)  of  £ ,  and  be  imprisoned 

«( in  I         for  the  term  of  — —  months  now  next  ensuing ;  and  that  the 

<«  said         ■  do,  before  some  one  of  the  Justices  of  the  Court  of  , 

**  enter  into  a  recognisance,  to  be  acknowledged  by  him,  and  two  suffi- 

**  cient  sureties  to  (her  Majesty),  himself  in  the  sum  of  £ ,  and  each 

*<  surety  in  the  sum  of  £■        ,  conditioned  to  keep  the  peace,  &c.,  for 
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the  space  of  seven  years  next  ensuing  the  acknowledgment  thereof,  x.  T.  1844. 
And  all  the  said  (traversers)  are>  therefore,  committed  to  the  custody  of  Queen'sBench. 
the  Sheriff  of  — -,   And,  it  is  ordered  that  the  sud  Sheriff  do  deliver    the  queen 

the  said  (traversers)  into  the  custody  of ,  to  be  severally  kept  in 

safe  custody  of  the  sud  prison  in  execution  of  the  judgment,  and  until 
they  shall  have  paid  their  said  fines  respectively,  and  have  severally 
entered  into  such  recognizances,  and  with  such  sureties  as  aforesaid,  to 
keep,"  &c. 


O'CONNELL. 


NoTB. — To  tliif  jadgment  ihe  traveraera  seyerallj  saed  forth  writs  of  error,  coram 
nobisy  and  with  the  exception  of  Thomas  Steele,  respectively  assigned  for  error  in  fact, 
that  the  bill  of  indictment  was  found  a  tme  bill  npon  the  et idence  of  certain  witnesses 
for  the  Crown,  who  were  produced  before  and  examined  bj  the  Grand  Jury,  but  were 
not  sworn  or  affirmed,  and  did  not  make  solemn  declaradoa  in  open  Court  before  being  ■ 
so  examined  bj  the  Grand  Jury,  as  required  by  statute  56  Q.  3,  c.  87.  Steele  assigned 
for  error  in  fact,  tiiat  tiie  indictment  was  not  found  and  returned  pursuant  to  the  pro- 
visions of  1  &  2  Fte.,  0.  37,  inasmuch  as  that  in  stating  the  names  of  the  witnesses 
90  produced  aad  examined,  and  whose  names  were  endorsed  on  the  bill  of  indictment 
sent  before  the  Grand  Jury,  neither  the  foreman  nor  any  other  member  of  the  Grand 
Jury,  by  his  initials  or  signature,  as  required  by  that  statute,  did  authenticate  the 
fiact,  that  the  witnesses,  or  any  of  them,  had  been  sworn,  &c.,  as  aforesaid ;  nor  state 
that  no  other  witness  or  witnesses,  save  those  named  as  aforesaid,  was,  or  were 
examined  by  or  before  the  Grand  Jury.  The  Attorney-General  hating  pleaded  in 
nuilo  eM  erratum  in  each  case,  issue  was  joined  thereon,  and  the  judgments  werd 
respeotiTely  affirmed  without  argument.  The  traversers  then  brought  writs  of  error  in 
Parliament,  and  assigned,  among  oHher  things  for  the  reversal  of  this  judgment,  that 
the  indictment  was  not  found  a  true  bill  according  to  the  provisions  of  the  statute 
66  €k3,c.  87,  inasmuch  as  the  witnesses  examined  before  the.  Grand  Jury,  and  upon 
whose  evidence  the  said  indictm^t  was  found,  were  not,  nor  was  any  pf  them  sworn 
in  open  Court ;  by  reason  whereof,  the  indictment  was  ip  effect  found  upon  evidence  of 
uDSwom  witnesses. 

This  objection  had  been  brought  before  the  Court  of  Queen's  Bench,  in  the  progress  of 
the  trial,  on  plea  in  abatement,  and  on  demurrer  to  the  pleas.  Pennbfatheb,  C.  J., 
and  BuBTON,  J.,  were  of  opinion  the  pleas  were  bad  in  form,  not  being  pleaded  with 
sufficient  exactness ;  but  Cbampton,  J.,  and  Pebbin,  J.,  declined  giving  any  opinion 
upon  die  point  of  form ;  the  Court,  however,  were  unanimously  of  opinion,  that  they 
were  bad  in  substance,  as  the  56  G.  3,  o.  87,  was  repealed  by  the  1  &  3  Fie.,  c.  37, 
under  the  authority  of  which  latter  Act  the  witnesses  had  been  sworn ;  and  that  that 
Act  applied  to  the  Court  of  Queen's  Bench  as  weU  as  to  the  Courts  of  Assize  and 
Quarter  Sessions  in  Ireland  (a).  The  House  of  Lords  concurred  in  opinion  with  this 
Court  upon  the  point  of  informality  in  the  respective  pleas ;  and  held,  that  there 
was  no  ground  for  reversal  in  the  judgments  on  the  assignment  of  error  coram  nobit^ 
affirming  the  decision  diat  the  66  O,  3,  c.  87,  was  repealed  by  the  1  &  2  ?tc.,  c.  37 ; 
and  that  this  latter  Act  applied  to  the  Court  of  Queen's  Bench,  as  well  as  to  the  Courts 
of  Assize  and  Quarter  Sessions ;  and  with  regard  to  the  assignment  of  error  by 
T.  Steele,  that  it  was  no  ground  of  reversing  the  judgment,  that  portion  of  the  statute 
being  directory  only. 

Another  error  assigned  was,  that  the  trial  was  not  duly  or  regularly  had,  inasmuch 
as  the  same  was  a  trial  at  bar,  which  was  commenced  in  Term,  and  was  continued 
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V, 
O'CONNELL. 


T.  T.  1 844.  I'^to  ^d  oondaded  in  the  Vacation  after  Term ;  and  there  was  do  authority  bj  lav  iar 
Queen*tBench,  oontiDniiig  the  trial  out  of  Teraii  nor  was  there  anj  proper  continuance  from  the  time 
when  the  verdict  was  given,  to  the  following  Term,  when  the  judgment  was  pro* 
nounced.  The  Court  of  Queen's  Bench  refoaed  to  set  aside  the  verdict,  or  the  ground 
that  the  Term  was  improperly  extended  (see  aniCy  p.  260),  and  the  House  of  Locds 
concurred  in  that  judgment,  and  decided  that  the  order  made  hj  the  Court  of  Queen's 
Bench  \^as  within  the  scope  of  the  statute  1  &  3  YT.  4,  c.  31. 

The  House  of  Lords  also  held  that  the  Court  having  adjourned  on  the  12th  of  February, 
when  the  verdict  was  found ;  and  on  the  16th  of  April,  the  appearance  of  the  defend- 
ants being  entered  upon  record,  and  the  case  continued  to  the  first  day  of  Trinity 
Term,  and  thence,  again,  to  the  SOth  of  May  in  said  Term,  was  no  discontinuanoe. 
That  at  common  law  the  want  of  entry  of  a  continuance  after  verdict  is  fatal,  but  when 
the  trial  takes  place  under  a  statute  the  rule  does  not  apply. 

Another  assignment  of  error  was,  that  the  trial  was  not  fairly  or  justly  had,  and 
was  also  illegally  had,  inasmuch  as  the  Jurors  who  tried  the  same  were  selected  and 
struck  from  a  list  of  special  jurors  for  the  county  of  the  city  of  Dublin,  which  had  been 
fraudulently  and  illegally  made  and  contrived,  for  the  purpose  of  prejudicing  the  defend- 
ants in  their  trial,  and  which  was  not  constituted  or  framed  pursuant  to  the  provisions 
of  the  sUtote  3  &  4  YT.  4,  o.  91. 

This  question  was  brought  before  the  Court  of  Queen's  Bench  on  challenge  to  the 
array,  when  the  Court  were  of  opinion,  Pbbbin,  J.,  distentiente^  that  the  challenge 
ought  not  to  be  allowed  (o).  It  was  again  brought  forward  on  the  new  trial  motion, 
and  a  new  trial  was  refused  upon  that  ground  {antty  p.  260).  When  brought  before 
the  House  of  Lords,  the  Lord  Chancellor  and  Lord  Brougham  were  of  opinion  wi& 
the  majority  of  the  Judges  that  it  was  no  ground  of  challenge ;  Lord  Denman  and  Lord 
Campbell  were  of  a  contrary  opinion  ;  Lord  Cottenham  declined  to  give  any. 

Upon  thdobjectious  to  the  indictment,  the  findings,  the  judgment  and  award  of  execu- 
tion, the  House  of  Lords  were  of  opinion — 

Ist.  That  a  count  charging  the  defendants  with  conspiring,  ''  to  cause  and  procure 
"  divers  subjects  to  meet  together  in  large  numbers,  for  the  unlawful  and  seditions  pur- 
*<  pose  of  obtaining,  by  means  of  the  intimidation  to  be  thereby  caused,  and  by  means  of 
'*  the  exhibition  and  demonstration  of  great  physical  force  at  such  meetings,  to  eifeet 
'*  changes  in  the  Government,  laws  and  constitution  of  the  realm,"  was  bad,  because 
''  intimidation  "  was  not  a  technical  word,  having  a  necessary  meaning  in  a  bad  sense ; 
and  because  it  was  not  distinctly  shown  what  species  of  intimidation  was  intended  to  be 
produced,  or  on  whom  it  was  intended  to  operate. 

2nd.  That  when  the  Jury  found  upon  one  count  charging  one  conspiracy  to  eiTect 
certain  objects,  that  three  of  the  defendants  were  guilty  generally,  and  that  four  of 
them  were  guilty  of  conspiring  to  effect  some,  and  not  guilty  as  to  the  residue  of  these 
objects,  that  that  finding  was  bad  in  law  and  repugnant. 

3rd.  That  a  good  finding  on  a  bad  count,  and  a  bad  finding  on  a  good  count,  stood  on 
the  same  footing,  both  being  nullities. 

4th.  That  as  the  indictment  consisted  of  several  counts  charging  the  defendants  with 
various  Illegal  acts,  some  of  which  counts  were  bad,  and  some  good,  and  on  some  of 
the  good  counts  there  were  bad  findings,  and  that  the  judgment  was  against  each  of 
the  defendants  for  ''his  offences  aforesaid,"  each  count  should  be  considered  as 
charging  a  separate  offence ;  and  this  expression,  ''his  offences  aforesaid,"  should  be 
treated  as  extending  to  all  the  offences  of  which  each  defendant  had  been  found  guilfy ; 
such  judgment  could  not  be  supported. 

5th.  That  a  general  judgment  on  an  indictment  containing  several  oounts,  one  of 
which  was  bad,  and  when  the  punishment  was  not  fixed  bylaw,  could  not  be  supported. 
— [See  report  ofthisccue  before  theHottse  o/LordSy  11  Clark  &  Finnelly,  165.] 


(a)  See  Arm.  &  T.  US.* 
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LEWIS  AND  PRINGLE  v.  NIXON. 

(Exchequer  ofPleae.)        :  ^^^  2^^  28. 

Mb.  Fitzoibbon,  Q.  C.>  for  the  plaintiffs,  moved  that  the  venue  in  this  Where  the 

case  might  be  brought  back  to  the  county  of  the  city  of  Dublin,  from  the  Veen^  changed 

county  of  Fermanagh,  to  which  it  had  been  changed  by  the  defendant  upon  the  osua! 

upon  the  usual  affidavit,  that  the  cause  of  action  (if  any)  arose  in  Fer-  the  plaintiff 

roanaffh,  and  not  in  the  county  of  the  city  of  Dublin,  or  elsewhere,  out  of  ^    ^^f  ^^® 

^                                 ,  undertaking 

the  county  of  Fermanagh.  required  by  the 

47th  General 
Bule,  viz.y  to 

The   action   was  brought  to   recover   the   price   of   a  book   called  produce  mate- 

"  Lewis's  Topographical  Dictionary  of  Ireland."     The  declaration  con-  in*  the^  county 

tained  sereral  special  counts,  besides  the  common  counts  for  ffoods  sold  ^^^''^  ^^    . 

_   ,  „          ,    ^                                                                                      ®  venue  was  on- 

and  delivered,  &c.  ginally   laid, 

In  support  of  the  application,  an  affidavit  was  made  by  the  plaintiffs'  *^®  b^^brought 

attorney,  who  Reposed  that  previously  to  the  publication  of  the  Diction-  back  except 

ary,  the  plaintiffs,  who  were  the  proprietors  of  the  work,  caused  persons  ^^^  ^ivkig 

to  travel  through  Ireland,  and  distribute  prospectuses  of  the  intended  ^^"^  nnderta- 

publication,  and  procure  subscribers  thereto ;  that  the  mode  in  which  being  suffi- 

such  subscriptions  were  obtained  was,  by  the  signing  on  the  part  of  the  ^^^"^  ^°  [^^ 

intended  subscriber,  a  note  or  formula^  addressed  to  the  proprietors,  ftilslfy  the  de- 

authorbing  them  to  insert  the  name  of  the  party  signing  it,  in  the  list  of  ^^^  "  ^ 

subscribers  to  the  Topographical  Dictionary  :  that  deponent  had  then  in  But  where 

his  possession  the  ybrmu/o,  signed  by  the  defendant  in  this  cause,  ready  ^^®  ^^^l^^f  i. 

to  be  produced  to  the  Court :  that  the  formtila  was  the  document  sify  the  defen- 


upon  proof  of  which  the  plaintiffs'  action  was  principally  to  be  sustained:    aitoshowth^at 
that  the  course  of  business  in  the  obtaining  of  such  subscriptions  was,   the  cause  of 
for  the   agent   obtaining  the   same,   to   forward   each  formula^   when   partly  arisen 
signed,  to  the  plaintiffs,  at  their  place  of  residence.  No.  87  Aldergate-   J^*!^^***^^^ 
street,   London,   where   in   pursuance  of  the  authority  given   by   the   plaintiff  is  en- 
JbrmulOf  the  name  of  the  party  so  signing  it  was  entered  in  a  list  of  sub-   the^ve^nue^Tn'' 

the  county 
where  it  is 
laid,  without  an  undertaking  to  give  material  evidence  there,  because  in  such  case,  it 
would  be  impossible  to  comply  with  the  undertaking  required  by  the  47tb  Bale. 

Where,  however,  the  cause  of  action  arises  in  different  counties  in  Ireland,  and  the 
plaintiff  has  laid  the  venue  in  a  county  where  no  part  of  the  cause  of  action  has  arisen,  he 
cannot  bring  back  the  venue,  by  showing  that  the  defendant's  affidavit  is  false. 

Where  the  venue  had  been  changed  upon  the  usual  affidavit,  and  a  motion  was  ma4e 
to  bring  it  back,  upon  the  ground  that  the  cause  of  action  partly  arose  in  England,  but 
that  fact  did  not  appear  with  sufficient  distinctness  upon  the  plaintiff's  affidavit ;  the 
Court  refused  to  ma!ke  the  order,  except  on  the  terms  of  plaintiff's  undertaking  to  give 
material  evidence  iu  the  county  where  the  venue  was  origually  laid,  or  out  of  the  Juris* 
dkdm. 
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scribers  to  the  intended  publication,  which  list  was  afterwards  published 
in  the  work  itself. 

That  at  the  time  when  plaintiffs  were  obtaining  subscriptions,  a  pros- 
pectus of  the  work  was  extensively  circulated,  and  published  as  an  adver- 
tisement, and  appeared  repeatedly  in  all  the  principal  newspapers  in 
Ireland. 

That  plaintiffs,  immecfiately  after  the  publication  of  the  prospectus,  sent 
persons,  by  their  attainments  duly  qualified  for  that  purpose,  Into  different 
parts  of  Ireland,  to  obtain  information  for  their  intended  work ;  and  that 
in  the  city  of  Dublin  especially,  several  such  persons  were  employed,  in 
compliance  with,  and  for  the  purpose  of  fulfilling  the  undertaking  con- 
tained in  the  prospectus,  in  examining  records  in  the  Bermiagham 
Tower,  and  describing  the  public  buildings  and  institutions  of  the  city  ; 
and  that  several  of  the  articles  in  the  work  describing  the  city  of  Dublin 
were  altogether  writtep  and  compiled  in  Dublin :  that  the  work  itself  was 
printed  in  London,  and  edited  there,  but  that  proof-sheets  of  the  book 
were  sent  by  post  to  persons  residing  in  every  part  of  Ireland,  for  correc- 
tion ;  that  the  types  from  which  these  proofs  had  been  struck  were  then 
broken  up ;  and  that  the  proof-sheets  having  been  returned  altered  and 
corrected  by  the  persons  to  whom  they  were  sent,  were  reprinted. 

That  before  the  work  was  published,  the  plaintiffs  had  expended  in  the 
compilation  and  printing  thereof,  a  sum  of  upwards  of  £30,000 :  that 
deponent  was  advised  and  believed  that  the  whole  cause  of  action  did  not 
arise  in  the  county  of  Fermanagh  (in  which  county,  however,  he  admitted 
the  signature  of  defendant  to  the  Jhrmula  had  been  obtained*  and  the 
books  delivered),  but  that  it  arose  partly  in  that  county,  partly  in  London, 
and  partly  in  the  different  counties  of  Ireland  in  which  the  preparation  for 
compiling  and  completing  the  work  had  been  made  :  that  he  was  advised 
and  believed  that  a  difficulty  of  a  technical  nature  lay  in  the  way  of  giving 
the  usual  undertaking  to  give  material  evidence  in  DubHn,  because  of  a 
late  trial  in  another  case  at  the  suit  of  the  plaintifib,  in  which  the  Court 
refused  to  receive  evidence  of  the  puus  and  expenses  bestowed  and 
incurred  in  the  production  of  the  book,  although  deponent  was  at  the  trial 
prepared  with  such  evidence ;  and  was  advised  and  beHeved  that  the  pre- 
paring and  printing  of  the  work  in  London,  and  providing  in  London 
the  materials  for  same,  and  engraving  there  the  plates  for  the  maps 
forming  part  of  the  work,  and  particularly  inserting,  by  the  plaintiffs  in 
London,  the  name  of  the  defendant  in  this  cause,  in  the  list  of  subscribers, 
as  they  were  authorised  to  do  by  the  formula  (previously  to  which 
deponent  was  advised  the  contract  was  not  complete),  were  sufficient  to 
show  that  the  whole  cause  of  action  did  not  arise  in  the  county  of 
Fermanagh ;  and  deponent  submitted,  that  had  those  facts  been  stated  in 
the  affidavit  of  defendant,  on  which  the  order  to  change  the  venue  had 
been  obtained,  such  order  would  not  have  been  made. 
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That  the  pkintifls  had  been  obliged  to  bring  a  Tery  Urge  number  of  x.  T.  1843. 
actions  to  recover  the  amount  of  similar  demands  in  Ireland,  rery  many  Bsch^^^PJMa, 
of  which  were  still  depending :  that  by  means  of  publications  in  the  press,  lbwis  and 
a  very  strong  feeling  was  excited  in  different  parts  of  Ireland  against  the  prinole 
plaintiffs'  work  at  the  time  of  ito  appearance ;  and  that  articles  appeared 
in  the  public  newspapers,  charging  that  the  work  was  full  of  errors  and 
defects ;  and  that  in  its  compilation,  the  pluntiis  had  not  duly  fulfilled 
the  promises  and  conditions  of  the  prospectus,  &c. :  that  in  consequence 
of  the  tine  of  defence  pointed  out  by  the  pubtic  attacks  on  the  work 
(and  which  deponent  believed  to  be  in  this  case  the  only  line  of  defence 
that  could  be  suggested),  the  plaintiffs  wore  obliged,  in  prospect  of  a  trial, 
to  be  prepared  with  evidence  as  to  the  due  execution  of  the  contract 
on  their  part,  and  with  evidence  to  prove  that  the  work  was  con- 
formable thereto ;  with  evidence  also  of  the  several  merits  of  the  book, 
and  which  evidence  must  consist  necessarily  of  the  testimony  of  wit- 
nesses, taken  from  the  class  of  men  most  distingu'ished  for  literary  attain- 
ments and  scientific  information,  and  particularly  of  persons  conversant 
with  the  topography  and  antiquities  of  Ireland,  which  (as  deponent 
believed)  was  the  only  means  of  removing  the  prejudice  excited  against 
the  work,  and  which  prejudice  must  have  been  created  and  must  still 
exist  in  the  minds  of  many  of  those  likely  to  be  jurors  on  the  trial  of 
cases  for  the  recovery  of  the  price  of  the  work :  that  such  testimony  could 
only  be  procured  amongst  men  of  high  Uterary  character  and  rank,  chiefly 
resident  in  and  about  the  city  of  Dublin;  as  evidence  of  which,  the 
affidavit  enumerated  the  names  of  several  literary  men,  who  had  been 
recently  examined  as  witnesses  by  the  plaintiffs,  to  prove  the  merits  of 
the  work. 

That  from  the  nature  of  the  avocations  of  many  of  these  witnesses,  and 
from  the  rank  and  station  of  others,  the  costs  of  defraying  their  expenses 
and  compensating  them  for  their  thne  would  be  very  great ;  and  that  it 
would  be  utterly  impossible  for  the  plaintiffs,  even  at  any  expense,  or  by 
any  process  of  the  Court,  to  procure  the  attendance  of  some  of  them  in 
the  remote  counties  of  Ireland :  that  ft  would,  moreover,  be  impossible 
for  the  plaintiffs  to  find  witnesses  of  the  necessary  description,  or  evidence 
of  the  kind  in  the  town  of  Enniskillen,  or  in  any  other  provincial  town  : 
that  without  such  evidence  the  plaintiffs  could  not  safely  proceed  to  trial 
in  any  cause  in  which  the  defendant  might  choose  to  dispute  the  merits 
of  the  book :  that  in  addition  to  this,  both  the  agent  who  took  the  order 
from  the  defendant,  and  the  agent  who  deUvered  the  book,  were  resident 
in  England ;  that  almost  all  the  agents  in  the  employment  of  the  phuntiffs 
were  similarly  circumstanced,  and  could  much  more  conveniently,  and  at 
less  expense,  attend  a  trial  in  Dublioi  than  in  any  other  part  of  Ireland : 
that  there  were  defendants  in  causes  now  at  issue  in  almost  every  county 
of  Ireland ;  and  that  deponent  was  at  that  moment  pressed  by  defend* 
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ants  to  try  records  at  the  next  Assizes  for  the  county  of  Cork»  and 
other  counties. 

That  the  same  agents  were  necessary  witnesses  in  a  great  many  of  these 
cases,  to  prove  the  order  and  deliveriesy  without  whose  evidence  it  would 
be  impossible  for  the  plaintiffs  to  go  to  trial :  that  it  was  a  great  object 
with  the  plaintiffs  to  save  the  expense  in  trying  any  case,  because  every 
verdict  which  they  could  obtain  from  a  solvent  person,  would  cost  them 
much  more  than  they  could  recover  from  him :  that  in  many  instances 
attempts  had  been  made  to  force  the  plaintiffs  to  go  to  trial  with  persons 
who  were  insolvent,  or  who  had  left  the  country,  it  not  being  always 
possible  for  the  deponent  or  his  partner  to  ascertain  the  particulars  of 
each  case :  that  in  a  great  many  cases,  deponent,  on  behalf  of  the  plaintiflb, 
served  notice  of  trial  and  expended  large  sums  of  money  in  preparing  for 
trial,  when  pleas  of  confession  or  consents  for  judgment  were  given  before 
the  period  at  which  the  plaintiffs  could  charge  a  considerable  portion  of 
the  costs  so  incurred,  against  the  defendants :  that  on  a  trial  at  the  suit 
of  these  plaintiffs,  against  one  T.  €•,  the  plaintiffs  expended  in  fees  to 
Counsel,  expenses  of  witnesses,  briefs,  and  other  necessary  preparations 
for  the  trial,  a  sum  of  between  £200  and  £300,  whilst  but  a  very  small 
portion  of  that  sum  was  chargeable  against  the  defendant* 

That  the  excitement  against  the  plaintiffs  produced  by  the  publicationa 
of  the  press,  extended  to  most  of  the  country  parts  of  Ireland ;  and  that 
in  the  county  of  Fermanagh  especially,  a  strong  prejudice  against  the 
plaintiffs  prevailed  :  that  in  the  last-mentioned  county,  a  large  number  of 
persons  likely  to  be  on  the  record  and  special  juries,  were  subscribers  to 
the  plaintiffs'  book,  many  of  whom  had  not  paid  :  that  he  believed  from 
all  the  circumstances  aforesaid,  the  plaintiffs  could  not  have  a  fair  trial  in 
the  county  of  Fermanagh :  that  he  had  heard  it  repeatedly  said  by  pro- 
fessional persons  concerned  for  defendants  in  causes  in  which  Lewis  &  Co. 
were  plaintiffs,  that  when  once  the  venue  was  changed  to  the  country,  the 
plaintiffs  might  give  up  their  case. 

Some  of  these  statements  made  by  particular  individuals,  the  deponent 
then  proceeded  to  detail.  The  partner  of  the  deponent,  and  one  of 
the  agents  of  the  plaintiffs,  joined  in  the  affidavit,  corroborating  on  belief 
the  statements  therein  contained,  and  deposing  to  the  fact  of  their  having 
heard  it  stated  by  several  persons,  professional  men  and  others,  that  if  the 
plaintiffs  were  to  proceed  to  trial  in  Fermanagh,  or  in  any  place  out  of 
the  county  or  county  of  the  city  of  Dublin,  they  would  have  no  chance 
of  obtaining  a  verdict. 

Affidavits  in  reply  were  made  by  the  defendant  and  his  attorney, 
negativing  the  existence  of  any  unfair  feeling  or  prejudice  agunst  the 
plaintiffs  or  their  work,  in  Fermanagh,  and  asserting  that  they  would  have 
a  fair  and  impartial  trial  there.     The  defendant  ako  deposed,  that  opon  a 
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reference  to  the  list  of  sobscribersi  published  with  the  work»  it  would  be 
seeu  that  with  the  exception  of  persons  in  Holy  Orders,  there  were  few 
in  the  list  then  resident  in  Fermanagh.  He  further  impeached  the  plain- 
tifis*  book  as  very  incorrect,  and  as  containing  many  statements  erroneous, 
and  actually  fabulous  as  regarded  Fermanagh  and  the  adjoining  counties ; 
independently  of  which,  he  had,  as  he  was  advised  and  believed,  in  other 
respects,  a  good  defence  upon  the  merits. 

He  also  stated,  that  in  the  event  of  a  trial  it  would  be  necessary  for  him 
to  ezamioe  several  of  the  old  and  respectable  inhabitants  of  Fermanagh, 
withoul  whose  evidence  be  could  not  safely  go  to  trial,  and  whose 
attendance  in  Dublin  would  be  productive  of  inconvenience  and  expense* 
He  further  added,  that  if  the  venue  were  to  be  changed  from  the  county 
of  Fermanagh,  he  would  be  thereby  deprived  of  valuable  and  important 
evidence,  which  he  would  be  induced  to  forego  and  dispense  with,  rather 
than  subject  individuals  to  inconvenience  and  himself  to  heavy  expense. 


T.  T.  1843. 
B^ehutf  Pleas. 

^■*— > ' 

LKWI8    AND 

PBIKQLE 
NIXON. 


Mr.  Fitzgibhon^'-^The  affidavit  filed  on  behalf  of  the  pluntiffs  discloses 
three  distinct  grounds  upon  which  they  are  entitled  to  bring  back  the 
venue ;  first,  it  falsifies  the  defendant's  affidavit  on  which  the  venue  was 
changed ;  secondly,  it  shows  that  a  trial  in  Fermanagh  would  be  attended 
with  great  inconvenience,  loss  and  injustice  to  the  plaintiffs ;  and  thirdly, 
it  proves  the  improbability  there  exists  of  the  plaintiffs  obtaining  a 
verdict,  or  having  a  fair  trial  in  that  county.  First.— The  only  two  facts 
which  connect  the  cause  of  action  with  Enniskillen,  are  the  signing  of  the 
Jhrmula  and  the  delivery  of  the  book  there;  but  the  contract  was 
substantially  one  for  a  book  to  be  published  in  London,  where  it  was  to 
be  prepared  and  printed.  The  defendant  signed  the^^^rmii^,  and  pur- 
suant to  the  authority  thereby  conferred,  his  name  was  afterwards 
inserted  in  the  list  of  subscribers  which  was  kept  in  London,  and  the 
contract  was  consequently  completed  there.  Secondly— As  the  defendant 
impeaches  the  accuracy  and  disputes  the  merits  of  the  work,  it  is  incum- . 
bent  on  the  plaintiffs  to  prove  that  they  have  produced  a  book  such  as 
the  defendant  contracted  for ;  this  can  only  be  done  by  the  examination 
of  witnesses  of  respectability,  and  distinguished  for  their  learning  and 
intellectual  acquirements,— such  as  on  a  former  trial  were  produced  to 
prove  the  merits  and  due  execution  of  the  work.  The  impracticability 
of  inducing,  sOch  witnesses  to  go  to  a  distant  provincial  town  like  Ennis- 
killen, has  been  sworn  to.  By  permitting  this,  and  the  other  cases  in  which 
the  plaintiffs  are  concerned,  to  be  tried  in  the  county  towns,  they  would 
be  exposed  to  this  additional  embarrassment,  that  as  several  trials  might 
be  going  on  at  the  same  time  in  different  parts  of  Ireland,  the  plaintiflb 
would  be  thereby  deprived  of  some  of  their  witnesses,  without  whose 
testimony  they  could  not.sustain  their  case.  One  of  the  peculiarities  of 
the  plaintiffs'  position  arises  from  the  disproportion  of  the  debt  to  the 
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Eaeh^/PliQs*  jij^  Court  has  power  to  look  at  all  the  circumstances^  and  on  the  whole 
LEWIS  AND  of  the  case,  to  determine  the  course  the  most  reasonable  and  just  to 
FBiNOLE  \yQ  pursued,  haying  regard  to  the  rights  and  convenience  of  both  parties. 
Thirdly — It  is  clear  that  a  strong  prejudice  prevails  against  the  plaintiflb 
and  their  work  in  Fermanagh,  which  would  necessarily  prevent  them 
from  having  an  impartial  Jury  or  a  ^Eur  trial  there. 


V. 

IVIXON. 


Mr.  John  Brooke^  Q.  C,  and  Mr.  Sproule,  contnu — It  is  of  import- 
ance that  the  practice  of  all  the  Courts  with  respect  to  bringing  back  the 
venue,  should  be  the  same.  The  origin  and  history  of  the  practice  con- 
nected with  changing  and  bringing  back  the  venue,  are  to  be  found  in  the 
case  of  Santler  v.  Heard  (a).  In  the  Queen's  Bench  in  England,  the 
order  to  change  the  venue  was  always  an  absolute  one  in  the  first 
instance,  and  they  would  not  allow  it  to  be  brought  back  without  an 
undertaking  from  the  plaintiff.  There  is  but  one  case  reported  in  which 
that  Court  ever  appears  to  have  deviated  from  its  practice  in  this  respect, 
and  that  is  the  case  of  Cailland  v.  Chan^non  (b).  In  the  Common 
Pleas  in  England,  the  practice  was  different ;  for  that  Court  granted  a 
conditional  order  in  the  first  instance,  which  might  be  met  by  counter- 
affidarits,  and  the  Court  exercised  its  discretion  on  the  whole  of  the  case. 
The  Court  of  Exchequer  pursued  a  middle  course,  granting  a  conditional 
order  as  in  the  Common  Pleas,  but  requiring  an  undertaking  as  in  the 
Queen's  Bench.  In  Price  v.  Woodbume  (c)^  the  Court  of  Queen's 
Bench  held  that  although  the  venue  were  changed  by  the  defendant  upon 
a  fiilse  affidavit,  yet  the  plaintiff  could  not  bring  it  back  to  the  county 
where  it  was  first  laid,  without  the  usual  undertaking  to  give  material 
eridence  there.  In  Emery  v.  Emery  (d)f  the  Court  of  Exchequer  held 
precisely  the  same  doctrine ;  so  also  in  Whitehouee  v.  Hudden  {e\  The 
Court  of  Queen's  Bench  in  this  country  eventuaDy  adopted  the  practice 
of  the  Queen's  Bench  in  England  (f.) 

So  stood  the  practice  before  the  New  Rule  in  England  of  1832, 
(HiL  Term,  2  W.  4,  s.  103),  which  is  the  same  as  the  47th  of  the  New 
General  Rules  in  Ireland,  of  Easter  Term  1834.*    By  that  rule^  the 

(a)  3  W.  BL 1031.  {h)  7  T.  B.  205. 

(c)  6  East,  458.  (<0  6  Prioe,  336. 

(<?)  10  Prioe,  180. 
(f)  See  CrotthwaUe  v.  Shkl,  1  H.  &  Br.  123. 


*  47th  New  Oeaeral  Bale  of  Eaeter  Term  1834 :— <<  In  easei  where  the  applSoatioB 
''  for  a  rule  to  change  the  venue  is  made  upon  the  usual  affidaTit,  the  rule  shall  he 
"  ahsolute  in  the  first  instance,  and  the  Tenue  shall  not  be  brought  back,  except  upon 
"  an  undertaking  of  the  plaintiff  to  give  material  eridence  in  the  county  in  which  the 
"renue  was  originally  laid."  See  Moore  and  Lowr^fs  IMee,  p.  379;  and  Yeo*$ 
R%ile$i  p.  71. 
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Other  Courts  assimilated  their  practice  Co  that  of  the  Queen's  Bench.    T.  T.  1843. 

The  rule  establishes  this  proposition :  that  if  the  defendant  will  swear    Sf<^^-ofPie(u. 

that  the  cause  of  action  arose  solely  in  the  county  to  which  he  seeks  to    lewis   and 

change  the  renue,  it  is  not  competent  to  the  plaintiff  to  bring  it  back  to      primgle 

the  county  where  it  was  originally  laid,  by  showing  that  the  cause  of 

action  arose  in  a  third  county.     The  rule  indeed  admits  of  an  exception, 

where  it  incontettihly  appears  upon  the  defendant's  own  showing,  that  his 

original  affidayit  on  which  the  Tenue  was  changed  is  untrue,  and  there  the 

Court  will  bring  it  back  without  an  undertaking  from  the  plaintiff :  RojP" 

burgh  T.  Grimshaw  (a) ;  NichoU  v.  Hickson  (b)  :  the  principal,  if  not 

the  only  case  decided  on  this  point  in  England,  since  the  New  Rule 

of  1832  is  Fisher  Y.  Waring  (c)^  where  the  Court  of  Common  Pleas 

refused  to  discharge  a  rule  for  changing  the  venue  from  London  to 

Glamorganshire,  obtained  upon  the  usual  affidavit,  although  it  was  sworn 

that  the  cause  of  action  arose  partly  in  that  county,  and  partly  in  Ireland. 

Tindal,  C.  J.,  there  says,  "  To  entitle  the  plaintiff  to  bring  back  the 

**  venue,  there  must  be  an  affidavit  of  special  circumstances :  the  language 

<*of  the  New  Rule  (Hil.  Term,  2  fV.  4,  s.  103),  is  very  general."— 

[Chief  Babon.    I  have  discovered  two  other  cases  which  were  also 

decided  in  England  since  the  New  Rule  there ;  the  first  is  ffobart  v. 

V.  Wilkins  (<Q,  in  which  it  was  held  by  Patteson,  J.  (one  of  the  Judges 

whose  names  are  affixed  to  the  New  Rules  in  England),  that  in  ao  action 

for  a  libel,  where  the  venue  is  laid  in  one  county,  and  removed  on  the 

common  affidavit  into  another,  the  Court  will  move  it  back  on  an  affidavit 

stating  that  the  newspaper  in  which  the  libel  appeared  is  published  as 

much  in  one  county  as  the  other.     The  other  case  is  Clamentsan  v. 

NetDComb{e),  and  there  also  in   an  action  for  a  libel  published  in  a 

country  newspaper,  which  circulated  in  several  counties,  the  Court  set 

aside  a  Judge';!  order  for  changing  the  venue;   Parke,  B.,   observing 

that  the  order  was  clearly  irregular,  and  that  the  venue  should  not 

have  been   dianged,  as  the  newspapers  circulated  in  several  counties. 

As  these  cases  admit  the   principle,  that  the  Courts  will  bring  back 

the  venue  without   an    undertaking,   where  the   affidavit   seeking   to 

bring   it  back  shows  the  original  affidavit   on  which  it  was  changed 

to  be  unfounded,  they  certunly  conflict  with  the  opinion  of  Tindal,  C.  J., 

so  far  as  it  is  to  be  collected  from  the  case  in  6  Scotf^. — If  the  Court 

were  even  to  go  the  length  of  adopting  the  principle  of  those  cases, 

yet,  the  facts  of  the  present  would  not  warrant  its  application.     The 

action  is  for  goods  bargained  for,  and  delivered  in  Fermanagh.     The 

cause   of  action  arose  there,  and  the  contract  had  no  reference  for 


(a)  2  Jones,  35. 
(c)  6  Scott,  377. 


ifi)  3  DowL  425. 


{b)  2  Ir.  Lavr  Bep.  328. 
{d)  1  Dowl.  460. 
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T.  T.  1843.  its  completion  either  to  London  or  to  different  counties  in  Ireland. 
Exch.  of  Pleat.  There  is  nothing  in  the  affidavits  on  either  side  to  show  that  the  defend- 
LEWIS  AND  ant  contracted  for  a  book  to  be  published  in  London ;  and  unlesi  the  con- 
FBiNGLE  tract  in  its  inception  looks  to  its  performance  in  a  particular  place  different 
from  that  in  which  it  is  entered  into,  the  cause  of  action  arises  in  the 
place  where  the  contract  is  made,  and  the  mere  circumstance  of  the 
contracting  party  choosing,  or  happening  to  perform  the  contract  in  a 
place  different  from  that  in  which  it  is  entered  into,  does  not,  per  8e, 
make  the  cause  of  action  arise  partly  in  one  place,  and  partly  in  the 
other. 

Secondly. — Even  upon  the  balance  of  inconvenience,  the  defendant  has 
a  right  to  retain  the  venue  in  Fermanagh,  as  he  swears,  that  if  the  trial 
were  to  take  place  in  Dublin,  he  would  be  deprived  of  his  most  important 
witnesses. 

The  third  ground  also  fails,  as  the  defendant  denies  that  the  plaintiffs 
would  not  have  a  fair  and  impartial  trial  in  Fermanagh. 


Mr.  Butt,  in  reply. — It  is  admitted  on  the  part  of  the  defendant  that 
the  47th  Rule  is  not  to  be  construed  so  literally  as  to  exclude  all  excep- 
tions, and,  that  under  special  circumstances,  the  Court  may  bring  back 
the  venue  without  requiring  an  undertaking  from  the  plaintiffs ;  but  it  is 
contended,  that  the  plaintiff  is  not  at  liberty  to  falsify  the  original  affi- 
davit upon  which  the  venue  is  changed.  Before  the  New  Rules,  in  this 
country,  the  course  was,  to  permit  the  common  affidavit  to  be  met 
by  counter-affidavits ;  but  in  practice,  this  was  found  to  be  productive 
of  inconvenience,  inasmuch  as  while  the  defendant's  affidavit  wa»  con- 
fined to  the  usual  form,  the  plaintiff  was  at  liberty  to  introduce  new 
matter  into  his  affidavit  in  reply.  The  Courts  accordingly,  by  the  47th 
New  General  Rule,  directed  that  a  motion  to  change  the  venue  when 
made  upon  the  usual  affidavit,  could  only  be  met  in  the  first  instance  by 
an  undertaking  to  give  material  evidence  in  the  county  in  which  the 
venue  was  originally  laid.  The  result  of  which  is,  that  where  the  plaintiff 
seeks  to  bring  back  the  venue  on  special  grounds,  and  to  be  exempt  from 
the  necessity  of  giving  the  undertaking,  it  must  be  by  a  substantive 
motion. 

The  entire  subject  is  reviewed  in  the  case  of  Crosthwaite  v.  Skiel(a), 
which  led  to  a  change  of  practice  in  the  Court  of  Queen's  Bench  in 
this  country,  and  to  its  assimilation  to  that  of  the  Queen's  Bench  in 
England.  This  practice  was  ultimately  introduced  into  all  th^e  Courts 
by  the  47th  General  Rule.  The  case  last  cited,  as  also  that  of  CaiUand 
v.  Champion  (6),  demonstrate^  that  previously  to  the  New  Rules,  by  the 
practice  of  the  Court  of  Queen's  Bench  both  in  this  country  and  in 


(a)  1  H.  &  Br.  129. 


(b)  7  T.  R.  205. 


Digitized  by 


Google 


CASES  AT  LAW. 


367 


r. 

NIXON. 


England,  the  renue  might  be  brought  back  on  special  grounds  in  cases  T.  T.  1843. 
wherein  the  defendant's  original  affidavit  was  falsified  by  the  pluntiff.  Eaech^of  Pleat. 
In  Neale  v.  Neville  (a),  and  Savory  v.  Spooner  (6),  it  was  held,  that  lewis  and 
where  the  cause  of  action  arises  in  a  foreign  country,  the  plaintiff  may  prinolb 
retain  the  venue  without  an  undertaking  to  give  material  evidence.  The 
Court  ought  not  to  put  so  narrow  a  construction  upon  the  Rule  as  to 
hold  itself  concluded  by  the  defendant's  affidavit,  however  false  it  may 
be.  The  reasonable  construction  of  the  Rule  is,  that  an  application 
to  change  the  venue  when  grounded  upon  the  usual  affidavit,  can  only 
be  met,  in  the  first  instance,  by  an  undertaking  on  the  part  of  the 
plaintiff;  but  that  the  latter  b  left  perfectly  free  as  before  the  Rule,  by 
a  separate  and  substantive  motion  to  bring  back  the  venue  on  special 
grounds.  Where  it  appears  that  the  cause  of  action  partly  arose  in 
Ireland,  and  partly  in  England,  the  Court  will  bring  back  the  venue  with- 
out requiring  an  undertaking  from  the  plaintiff :  NichoU  v.  Hickson  (c)  ; 
Rosehurgh  v.  GrinUhaw  {d) 'y  which  cases  show  it  to  be  immaterial 
whether  the  falsity  of  the  defendant's  original  affidavit  appears  from  his 
own  subsequent  admission,  or  from  facts  put  forward  by  the  plaintiff. 

The  ^^formuUC^  alluded  to  in  this  case,  is  merely  a  letter  signed  by  the 
subscribers,  authorising  the  plaintiffs'  agent  to  insert  their  names  in  a 
book  kept  for  that  purpose  at  Aldersgate-street,  London  ;  until  that  was 
done,  the  contract  was  not  complete,  and  accordingly  the  declaration 
contains  an  averment  that  the  names  were  so  inserted*  The  completion 
of  the  contract,  therefore,  took  place  in  England ;  and  the  defendant,  at 
the  time  he  signed  ihe  fifrmulck^  must  have  been  well  aware  that  he  was 
not  dealing  with  parties  in  Ireland,  but  was  contracting  for  a  work  to  be 
printed  and  published  in  London. 

Upon  the  authorities,  it  is  plain,  that  the  cause  of  action  arose  partly 
in  England.  The  ybrmti/a,  or  letter  signed  by  the  defendant,  and 
addressed  to  the  plaintiffs,  was  received  by  the  latter  in  England :  Seed  v. 
Harvey  {e) ;  the  contract  was  completed  by  the  insertion  of  the  defen- 
dant's name  in  the  subscribers'  book  in  London  ;  the  work  was  delivered 
by  the  plaintiffs  in  London,  to  a  person  by  whom  it  was  subsequently 
delivered  to  the  defendant  in  Fermanagh:  Powell  v.  Rich(f)  ;  and  lastly, 
the  preparation  of  the  book,  which  was  part  of  the  contract,  took  place 
in  London,  where  it  was  also  printed  and  publiished.  The  cause  of 
action,  therefore,  arose  in  all  its  material  parts  in  England. — [Chief 
Babon.  Are  the  plaintiffs,  then,  prepared  to  enter  into  an  undertaking 
to  give  material  evidence  either  in  Dublin  or  out  of  the  jurisdiction  ?]-~- 
The  Court  will  not  require  an  undertaking  where  the  defendant's  affidavit 


(a)  6  Tsaiit.  665. 

(c)  3Ir.LawKep.838i 

(e)  lCr.a6D,A.N.C.llSPw 


{b)  6  Tsmit.  565. 
((0  2  Jones,  3$. 
(/)  7  Taunt  178. 


Digitized  by 


Google 


PRINGLE 

r. 


368  CASES  AT  LAW. 

t.  T.  1843.  has  been  so  clearly  falsified.~[PmitB9ATHEt»  B.  If  so,  tbe  plaintils 
EjKhjfPhas.  ^^  ij^^g  jjj^  i^g^  difficulty  iti  giving  the  undertaking.  Indeed,  the  entire 
LEWIS  AND  argument,  on  their  part,  proceeds  on  the  assumption  that  they  are  in  a 
position  to  do  so.]*^The  giving  of  an  undertaking  involves  a  profes- 
sional responsibility,  which  it  is  never  desirable  to  incur.  The  Court' of 
Common  Pleas  permits  the  defendant's  affidavit  to  be  controverted  by 
the  plaintiff  upon  a  substantive  motion,  and  if  falsified,  it  will  bring  back 
the  venue  without  an  undertaking:  Reynolds  v.  Bktke(a)%  Pain  v. 
Mathews  {h)»  The  practice  upon  this  subject  will  be  found  in  2  Arch' 
boUTsPrac.  1009(c). 

Secondly. — Having  regard  to  all  the  circumstances  detailed  in  the 
affidavit,  and  to  the  number  of  actions  now  pending  at  the  suit  of  the 
plaintiffs,  it  would  be  attended  with  great  hardship  and  injustice  to  them, 
to  allow  this,  or  the  other  cases  in  which  they  are  concerned,  to  be  tried 
elsewhere  than  in  Dublin.  There  the  preparations  for  one  trial  would 
serve  for  all.  By  allowing  this  case  to  be  tried  in  Enniskillen,  the  plaintififs 
would  be  put  to  an  expense  far  beyond  what  they  would  be  entitled  to 
recover  from  the  defendant.  From  the  class  of  persons  required  as 
w  itnesses  on  the  part  of  the  plaintiffs,  it  is  obvious  that  Dublin  would  be 
the  most  suitable  and  convenient  place  for  the  trial :  Bowring  v. 
Bignold{d), 

Thirdly. — The  venue  ought  not  to  be  changed  to  a  county  where 
there  is  any  reason  to  suppose  that  a  fair  trial  cannot  be  had :  Anon,  (e)  ; 
Vaughan  v.  Bifrne  (f), 

BftiiDf,  C.  B. 

We  have  heard  this  case  discussed  at  great  length,  as  it  is  one  of  con- 
siderable importance  as  regards  the  parties  litigant  before  us,  particularly 
the  plaintiffs,  who  are  involved  in  so  many  actions  in  which  similar  ques- 
tions  may  arise ;  ftnd  also  of  considerable  importance  as  regards  the 
general  practice  of  the  Court. 

The  motion  is  to  bring  back  the  venue  to  the  county  of  the  city  of 
Dublin  from  the  county  of  Fermanagh,  to  which  it  had  been  removed 
upon  the  usual  affidavK  made  by  the  defendant,  that  the  cause  of  action 
(if  any)  arose  in  Fermanagh,  and  not  in  the  county  of  the  city  of  Dublin, 
ur  elsewhere  out  of  the  county  of  Fermanagh.  The  plaintiffs  insist  that 
the  affidavit  is  open  to  impeachment  on  their  part,  and  that  if  they  can 
show  it  to  be  false,  it  is  a  ground  upon  which  the  Court  should  interpose 
and  bring  back  the  venue.     The  msun  ground  upon  which  that  falsehood 

(a)  1  Smythe,  470.  {b)  5  Law  Bee.  N.  S.  L51. 

{c)  Etvidel  Tidd,  608, 9th  ed.  {d)  1  Dowl.  686. 

{€)  4  Law  Rec.  N.  8.  62.  (/;  Hayes,  123. 
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is  stftted  to  exist  is,  that  part  of  the  cause  of  action  arose  in  London,  and    x.  T.  1843. 
not  in  Ireland.  Ejrch,ofPieas. 

Before  the  General  Rule,  there  appears  to  have  been  two  classes  of  lewis  and 
cases  (both  of  which  have  been  brought  under  the  consideration  of  the  pringle 
Court),  in  reference  to  such  matters.  One  was  where  the  cause  of 
action  arose  in  several  counties  within  the  realm,  and  where  the  plaintiff 
laid  his  venue  not  in  any  oi^e  of  then))  but  in  some  other  county,  in 
which  no  part  of  the  cause  of  action  arose.  If  he  laid  the  venue  in  any 
county  where  part  of  the  cause  of  action  had  arisen,  there  would  not 
have  been  any  difficulty,  because  he  would  have  been  put  to  the  ordinary 
undertaking  to  give  material  evidence  in  that  county ;  but  where  he 
laid  the  venue  in  a  county  where  no  part  of  the  cause  of  action  had 
arisen,  the  Court  would  not,  as  ruled  by  the  Queen's  Bench  in  the  case 
cited  from  6  East  (a),  bring  back  the  venue  merely  by  the  plaintiffs 
showing  that  the  defendant's  affidavit  to  -change  it  was  not  true  in 
omnibus,  because  part  of  the  cause  of  action  had  arisen  in  another 
county  ; — and  the  reason  assigned  by  Lord  Ellenborough  for  the  decision 
was,  that  the  plaintiff  had  brought  the  mischief  upon  himself  by  originally 
laying  the  venue  in  a  county  where  he  could  not  give  the  undertaking, — 
having  in  the  first  instance  an  option  to  choose  one  of  the  several  coun- 
ties in  which  the  cause  of  action  had  arisen,  and  which  would  have  enabled 
him  to  give  the  undertaking  there. 

The  other  class  of  cases  was  where,  although  part  of  the  cause  of 
action  arose  in  the  country  to  which  the  defendant  had  brought  the  venue 
by  the  rule  to  change  it,  it  appeared  on  the  facts  of  the  case  (and  the 
plaintiff  was  left  at  liberty  to  show  these  facts),  that  part  of  the  cause 
of  action  also  arose  out  of  the  realm.  In  this  class  of  cases,  the  plaintiff 
was  allowed  by  the  practice  of  all  the  Courts  in  England,  to  retain  the 
venue  where  he  had  originally  laid  it.  So  in  a  case  before  the  Queen's 
Bench  in  this  country — Crosthwaite  v.  Sheil(b) — where  part  of  the 
cause  of  action  arose  abroad,  the  plaintiff  was  allowed  to  retain  the  venue 
in  the  county  where  it  was  laid,  without  an  undertaking  to  give  material 
evidence  there ;  and  that,  upon  the  ground  that  he  could  not  give  such 
undertaking;  consequently,  that  in  such  a  case  it  is  considered  to  be 
sufficient  for  the  plaintiff  to  falsify  the  affidavit  of  the  defendant,  by  show- 
ing that  part  of  the  caflise  of  action  arose  out  of  the  county  in  which  the 
defendant  by  his  affidavit  had  sworn  that  it  had  arisen. 

The  matter,  however,  to  be  thus  falsified  must  constitute  part  of  the 
cause  of  action  ;  as  we  find  that  the  same  Court  which  decided  the  case 
in  6  East(a)y  within  four  years  afterwards,  discharged  a  rule  to  bring 
back  the  venue  to  the  county  where  it  was  originally  laid,  because  the 
the  pUdntiff  could  not  give  the  usual  undertaking  there,  although  his 


(a)  Price  v.  Woodbumcy  423. 


{b)  1  Hads,  &  Br.  122. 
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affidavit  showed  Ihat  a  fact  essential  to  his  succeeding  in  the  action 
occurred  out  of  the  realm.  I  refer  to  the  case  of  Guard  v.  Hodge  (a), 
which  was  an  action  for  crim,  con.  with  the  plaintiff's  wife ;  and  the  venue 
had  been  changed  from  Middlesex  to  Devon,  upon  the  usual  affidavit  that 
the  whole  cause  of  action  (if  any)  arose  in  Devon,  and  not  elsewhere. 
The  pUdntiff  obtained  a  rule  nisi  for  discharging  the  former  rule,  and 
bringing  back  the  venue  upon  an  affidavit  that  the  marriage  of  the  plain- 
tiff with  his  wife  had  taken  place  in  Ireland ;  and  Lord  EUenborough 
(the  same  Judge  who  had  decided  the  former  case)  discharged  the  rule 
to  bring  back  the  venue,  merely  on  the  ground  that  the  proof  of  the 
marriage  was  no  part  of  the  cause  of  action,  although  a  material  induce* 
ment  to  the  right  of  the  plaintiff  to  maintain  it. 

This  brings  the  case  to  the  construction  of  the  47th  General  Rule  of 
the  Courts,  the  operation  of  which  I  conceive  to  be  this :  that  where  a 
party  can  give  an  undertaking  to  produce  material  evidence  in  the  county 
where  the  venue  is  originally  laid,  he  can  only  discharge  the  rule  to 
change  it  by  giving  such  undertaking ;  and  that  in  a  case  where  the  cause 
of  action  has  arisen  in  different  counties  in  Ireland,  and  the  plaintiff  has 
laid  the  venue  in  a  county  where  no  part  of  the  cause  of  action  -arose,  he 
cannot  bring  back  the  venue  by  showing  that  the  defendant's  affidavit  is 
false,  and  the  case  remains  as  before  the  rule. 

Where,  however,  he  can  so  far  falsify  the  defendant's  affidavit,  as  to 
show  that  part  of  the  cause  of  action  arose  out  of  the  realm^  there  he  may 
retun  the  venue  without  giving  the  usual  undertaking,  because  it  would 
be  impossible  for  him  to  do  so ;  and  the  47th  Rule  does  not,  in  our  judg- 
ment, coerce  the  Court  to  require  it.  These  distinctions  are  alluded  to 
by  Gibbs,  C.  J.,  in  the  case  of  Savory  v.  Spooner  (6),  where  he  says, 
'<  Not  to  limit  the  expression  of  the  rule  to  these  particular  instances,  the 
*^  general  rule  is  this :  the  plaintiff,  in  order  to  retain  the  venue,  must 
<<  undertake  to  give  material  evidence  in  that  county,  from  which,  if  the 
**  venue  had  been  laid  there,  the  defendant,  by  reason  that  some  part  of 
*<  the  cause  of  action  really  arose  there,  would  not  be  entitled  to  change 
"  the  venue ;  that  is,  in  the  case  where  the  action  arises  partly  in  each  of 
"  several  counties,  the  plaintiff  shall  undertake  to  give  material  evidence 
''in  one  or  other  of  those  several  counties.  The  merely  swearing  that 
''  the  cause  of  action  arose  elsewhere  will  not  suffice ;  he  shall  follow  up 
'<  his  affidavit  with  this  test  of  its  truth,  that  if  the  cause  of  action  does  not 
"  arise  in  one  or  other  of  the  Counties  in  which  it  is  sworn  by  the  plaintiff 
<<  that  it  did  arise,  the  plaintiff  shall  be  nonsuited."  He  adds,  '<  In  a 
<<  case  where  it  may  be  proved  that  the  cause  of  action  arises  abroad, 
<<  there  the  rule  must  be  simply  discharged,  for  it  will  be  impossible  to 
**  give  evidence  in  any  particular  county.*' 

On  these  grounds,  we  think,  that  if  it  clearly  appeared  in  tho  present 


(a)  10  East,  33. 


(b)  6  Taunt.  668« 
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cue,  that  part  of  the  cause  of  action  arose  in  London,  it  woald  be  a  T.  T.  1843. 
ground  for  retuning  the  venue  in  the  county  of  the  city  of  Dublin,  -^^^Pfey* 
without  requiring  the  usual  undertaking  from  the  plaintiffs.  Upon  lewis  and 
reading  the  affidavit  made  on  the  part  of  the  plaintiffs,  however,  the  pbingle 
question  arises,  have  they  shown  that  ?  Now,  the  affidavit  has  not  been 
made  by  the  pluntiffs,or  by  the  party  who  witnessed  the  signature  of 
the  defendant  to  the  Jbrmula  in  question.  It  has  not  been  made  by  a 
person  who  can  state  any  thing  that  occurred  between  the  defendant  and 
himself.  The  affidavit  merely  states  the  belief  of  the  party  making  it, 
that  the  signature  to  the  formula  is  the  handwriting  of  the  defendant ; 
but,  whether  it  was  signed  in  conformity  with  the  authority  given  by 
that  formula^  does  not  appear. 

It  appears,  no  doubt,  that  this  book  was  printed  in  London  ;  but  the 
question  remains,  ivhat  is  there  before  us,  to  show  that  the  defendant 
contracted  Tor  a  work  to  be  publbhed  in  London  ?  There  is  no  evidence 
of  a  contract  for  a  work  to  be  published  there.  I  do  not  rely  merely 
on  the  generality  of  the  pluntiffs'  affidavit  in  this  respect,  as  we  put  it  to 
the  test  of  asking  the  plaintiffs'  Coujisel,  whether  they  would  enter  into 
an  undertaking  to  give  material  evidence  arising  in  England ;  but  this  they 
declined  to  do ;  so,  that  upon  this  part  of  the  case,  the  plaintiffs  have 
by  no  means  made  it  so  clear,  that  part  of  the  cause  of  action  arose  out 
of  Ireland. 

On  the  part  of  the  plaintiffs,  it  has  been  also  asserted,  that  a  fair  or 
impartial  trial  cannot  be  had  in  Fermanagh ;  but  I  confess,  it  does  not 
appear  to  me,  that  any  satbfactory  grounds  have  been  stated  io  the  affidavit 
for  any  such  supposition.  There  is  no  impeachment  of  the  integrity  of 
the  Jurors  there ;  and,  I  apprehend,  there  will  be  found  in  that  county 
a  sufficient  number  of  gentlemen  quite  competent  and  intelligent  enough 
to  decide  upon  any  questions  that  may  be  raised  in  these  cases.  That 
ground,  therefore,  for  changing  the  venue,  also  fails. 

However,  upon  another  ground,  it  is  contended  that  the  plaintiffs  are 
entitled  to  try  the  case  in  Dublin,  viz.,  on  the  balance  of  inconvenience 
to  which  they  would  be  put  in  trying  it  in  Fermanagh,  as  it  would  be 
necessary  for  them,  as  they  allege,  to  bring  down  persons  of  intellectual 
attainments  and  of  scientiBc  acquirements  there,  which,  it  is  said,  would 
be  attended  both  with  inconvenience  and  expense  to  the  plaintiffs.  No 
doubt,  several  persons  of  that  description  were  examined  before  me,  upon 
a  former  occasion,  in  an  action  at  the  suit  of  the  present  plaintiffs ;  and 
such  evidence  must  greatly  have  influenced  the  minds  of  the  Jury  in 
favour  of  the  plaintiffs. 

On  the  other  hand,  the  defendant  says  he  cannot  safely  go  to  trial 
without  the  evidence  of  several  gentlemen  who  reside  in  Fermanagh,  and 
and  of  whose  evidence  he  would  be  deprived  if  the  case  were  to  be  tried 
in  Dublin.    Besides,  several  local  inaccuracies  of  detail  are  imputed  by 
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T.  T.  1843.   him  to  the  plaintiffs'  book,  which  it  is  said  can  best  be  investigated  on  the 
Etech.ofPkat.    ^^^ 

If  the  plaintiffs  be  embarrassed  in  this  respect,  they  have  onlj  them- 
selves to  blame  for  it,  as  the  embarrassment  has  been  occasioned  bj  their 
own  act.  They  might  have  published  the  book,  and  trusted  *to  the 
chance  of  their  being  able  to  dispose  of  it  in  the  usual  way ;— or  another 
course  was  open  to  them — viz.,  not  to  send  the  book  to  those  subscribers 
who  had  not  paid  for  it ;  but  they  have  chosen  a  third  coarse,  that  of 
merely  getting  signatures  or  subscriptions  in  the  first  instance,  to  a  pro- 
posed work  without  actual  payment,  and  then  seeking  by  action  to 
enforce  the  performance  of  the  contract ;  and  they  must  be  prepared  to 
meet  the  inconveniences  which  this  course  of  proceedings  has  entailed 
upon  them. 

Under  all  the  circumstances,  therefore,  of  this  case,  considering  the 
defective  statement  of  the  affidavit  on  the  part  of  the  plaintiff,  and  the 
balance  of  inconvenience  to  the  parties,  and  there  being  no  reason  to  sup- 
pose that  a  fair  and  impartial  trial  cannot  be  had  in  Fermanagh,  we  think 
this  motion  ougbt  not  to  be  granted  without  the  plaintiffs'  entering  into 
an  undertaking  to  give  material  evidence,  either  in  Dublin  or  tmt  of  the 
juriidiction. 


Order. — It  is  ordered  by  the  Court,  that  the  venue  in  this  cause 
be  brought  back  from  the  county  of  Fermanagh,  to  the  county 
of  the  city  of  Dublin,  on  the  terms  of  plaintiffs'  undertaking  to 
give  material  evidence  on  the  trial  of  the  issue  in  this  cause, 
arising  either  in  the  county  of  the  city  of  Dublin,  or  out  of  the 
jurisdiction  of  the  Court;  and  in  ease  plaintiffs  shall  not 
succeed  on  the  trial,  defendant  to  have  the  costs  of  this  motion ; 
and  in  case  plaintiffs  shall  succeed,  plaintiffs  to  have  the  costs  of 
this  motion,  to  be  taxed  as  a  motion  to  bring  back  the  venue  on 
an  undertaking  to  give  material  evidence,  not  including  the  costs 
of  the  affidavits. 
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JOHN  SAWYER 

r. 

BERNARD  MAGUIRE,  Gent.,  one  of  the  Attorneys. 


Jtme  13. 


Mr.  MACDONA.QH,  Q.  Cf  for  the  defendant,  moved  to  make  absolute    The  practice 


the  conditional  order  of  the  lOlh  of  May  last,  that  the  plea  of  confes-  pie^of "con- 
fession to  be 
given  oonttm* 


sion  filed  in  this  cause,  the  judgment  had  thereon,  and  all  subsequent   Session  to  be 
proceedings  should  be  set  aside,  and  that  defendant  should  be  at  liberty   poraneouslr'" 

to  plead  to  the  plaintiff's  declaration.  with  secuntics 

^  ^  by  bills  or 

notes,  is  an 

Long  and  conflicting  affidavits  were  filed    on   both  sides,  minutely    {"e'^^^Jnd^one" 
detailing  a  variety  of  bill  transactions,  in  which  the  plaintiff  and  defendant    which    is 
had  been  mutually  engaged.  ^ntenanc^ 

The  defendant,  in  that  portion  of  his  affidavit  which  more  immediately    ^y  *^e  Court. 

related  to  the  subject  of  the  present  application,  deposed,  that  he  gave   ^joofg^jQ*  °^ 

to  the  plaintiff  the  acceptance  of  one  M.  C,  for  the  sum  of  £83,  for   given  by  an 

the  purpose  of  discounting  the  same,  and  for  which  bill,  the  plaintiff  f^^^  action ' 

gave  him  a  sum  of  £74,  deducting  the  difference,  as  he  alleged,  for  dis-   brought,  is  not 

count  and  commission.     That  the  acceptor  of  the  said  bill,  before  it  fell  judgment  en- 

due,  applied  by  letter  to  the  plaintiff  to  renew  it,  which  he  consented  to    Jj^fii^n^^trs'et 

do  on  the  terms  of  getting  £6  in  cash  and  a  renewed  bill  for  £92,  of  aside. 

which  defendant  was  to  be  the  drawer;  and  that  accordingly  such  new   •*  ^''^'Ti"^ 

bill  was  given  to  the  plaintiff,  which  included  £10,  or  nearly,  for  discount   otherwise  in 

and  commission,  although  he  received  a  sum  of  £6  in  cash  for  the  discount   Qi^jQ^^y  ^i^^ 

of  such  new  bill ;  and  that  at  the  same  time  plaintiff  insisted  on,  and   vidual  giving 

obtained  from  the  defendant,  a  plea  of  confession  for  the  amount  of  the   femion   pre-*^* 

new  bill,  with  stay  of  execution  until  the  day  the  bill  would  become  due.    ^>oa8*y  to   a 

•^  ''  wnt  sued  out, 

That  when  the  second  bill  was  about  falling  due,  the  acceptor  thereof  or  an  action 

again  applied  to  the  plaintiff  to  renew  that  bill,  which  he  refused  to  do ;  ^^"^Im  ? 

but  after  soaie  negociation  he  agreed  to  take  the  draft  of  defendant  on  one  Quart— 

G.  B.,  at  two  months  for  £100,  thereby  charging  £7  for  the  discount  of  J^^^^f^  ^® 

the  new  bill,  and  at  the  same  time  required  and  obtained  from  defendant  a  clause  of  sta- 

plea  of  confession  for  the  sum  of  £112.  15s.  6dM  payable  on  or  about  the  ^^37^  «  ^^* 

day  the  acceptance  of  said  G.  B.  would  fall  due,  and  thereby  charging  contract  for 

£18   or  £19   for   discount;    and   that   plaintiff  kept  the   said  bills  of  forbearance  of 

M.  C,  and  the  defendant's  former  plea  of  confession,  and  refused  to  eive   ^^^y^  *^/« 

•  ^         tne  sum  or 

them  up,  although  required  so  to  do  by  the  defendant.    That  the  plaintiff   £10  sterling,*' 

is  to  be  con- 
strued    as     a 
general  clause  extending  to  any  contract  for  the  loan  or  forbearance  of  money  above  the 
sum  of  £10 ;  or  whether  it  in  to  be  restricted  to  contracts  for  the  loan  or  forbearance  of 
money  upon  thefaHh  w  ttcurity  of  biUt  or  notes  f 

2    X 
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T.  T.  1 843.  had  caused  the  last  plea  of  confessioa  hy  defendant  so  given  to  him  tot  the 
E^ch,  of  Pleat,  gm^  ^f  £112.  ISs.  6d.  to  be  filed  in  this  Court  with  a  declaration  on 
said  bill  of  exchange,  the  acceptance  of  G.  B.  for  the  sum  of  £100, 
and  had,  without  notice  to  defendant,  marked  a  judgment  thereon  and 
threatened  to  issue  an  execution  grounded  on  said  judgment  against 
the  defendant  for  the  full  amount  thereof,  and  that  the  only  notice  he 
received  of  the  proceedings  was  a  bill  of  costs  thereof  with  which  he 
had  been  furnished,  and  a  summons  to  tax  the  same,  without  the  name 
of  any  attorney  annexed  thereto.  That  defendant  was  advised  and 
believed  he  had  a  just  and  legal  defence  upon  the  merits,  and  that  on 
an  account  taken  between  him  and  the  plaintifif  on  foot  of  the  several 
bills  mentioned  in  the  affidavit,  it  would  appear  that  defendant  received 
no  value  or  consideration  for  them.  He,  therefore,  called  upon  the  Court 
to  set  aside  the  plea  of  confession  obtained  in  the  manner  therein  men- 
tioned before  any  suit  or  action  was  commenced,  and  for  a  supposed 
debt  to  become  due  two  months  after  the  giving  of  the  same,  and  to 
allow  him  to  file  an  issuable  plea  in  this  cause. 

The  account  given  by  the  plaintiff  in  his  answering  affidavit  of  the 
circumstances  connected  with  the  plea  of  confession,  was  to  the 
following  effect : — That  the  defendant  having  applied  to  him  for  cash 
advances  on  certain  securities,  and  amongst  others,  on  the  acceptance 
of  the  said  M.  C,  for  the  sum  of  £83.  198*  (and  not  for  the  sum  of 
£83  as  alleged  by  the  defendant  in  his  affidavit),  the  plaintiff  was  induced 
to  discount  this  bill,  for  which  he  gave  a  full  and  band  fide  con- 
sideration. That  it  was  untrue,  that  M.  C  ever  applied  to  plaintiff  to 
renew  the  bill,  but  that  the  defendant  himself  did  so  shortly  after  it  fell 
due,  promising  that  it  would  be  punctually  paid.  That  plaintiff  accord- 
ingly  renewed  M.  C.'s  acceptance  for  the  sum  of  £90  (and  not  for  the 
sum  of  £92  as  stated  in  defendant's  affidavit),  and  that  it  was  untrue 
that  plaintiff  either  required  or  received  a  plea  of  confession  for  the 
amount  of  the  renewal. 

That  when  the  renewal  became  due  it  was  not  paid,  and  that  the 
defendant  again  applied  to  plaintiff  and  entreated  him  to  renew  the  bill, 
whereupon,  the  latter  was  again  induced  to  accept  a  further  renewal  of 
the  same  for  the  sum  of  £93.  That  on  the  said  last  mentioned  bill 
having  arrived  at  maturity,  the  pliuntiff  wrote  to  M.  C,  complaining  of 
his  having  permitted  bis  first  acceptance  and  the  said  renewal  to  be 
dishonoured.  That,  in  reply  to  this  communication,  M«  C.  expressed 
his  suprise  that  the  defendant  had  not  settled  the  amount  of  the 
acceptance  as  he  had  promised  to  do ;  that  in  consequence  of  M.  C's 
answer,  the  plaintiff  wrote  to  the  defendant  complaining  of  his  breach  of 
faith  in  relation  to  the  bill ;  and  that  after  some  further  correspondence 
and  communication  with  the  defendant,  the  pUuntiff  received  from  him 
the  following  letter,  dated  the  20(h  of  February,  1843  :— 
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«<  I,  this  day,  hand  you  my  draft,  accepted  by  G.  B.  Esq.,  dated  the  T.  T.  1843. 
"  16th  instant,  at  two  months  for  £100,  for  you  to  hold  as  a  guarantee  ^^^^f^^- 
"or  counter  security  for  the  acceptance  of  M.  C.  for  £93  due  1st 
^  February,  instant,  and  on  Which  (».  #.  the  £100  bill)  I  am  endorsed  ; 
^  and  also  give  you  my  plea  of  confession  for  the  amount.  Now,  in 
"  case  Mr.  B.'s  bill  is  not  duly  paid,  I  hereby  agree  that  same  is  in  no 
*<  oianner  to  be  considered  any  settlement  or  payment  of  siud  M.  €.'« 
^  bin,  but  you  shall  be  at  liberty  to  proceed  thereon,  and  on  my  plea  of 
^  confession,  as  if  said  bill  of  Mr.  B.'s  had  never  been  given." 

That  shortly  after  the  receipt  of  this  letter,  a  personal  interview 
took  place  between  the  plaintiff  and  defendant,  at  which  the  former 
expressed  his  unwillingness  to  accept  G.  B.*s  bill  as  a  security,  where- 
upon the  latter  proposed  to  give  his  (the  defendant's)  plea  of  con- 
fession, and  to  include  therein  a  sum  of  £12.  15s.  6d.,  which  had 
been  due  to  plaintiff  by  the  defendant,  as  the  balance  of  an  account 
previously  settled  between  them*  That  the  plaintiff  having  agreed  to 
accept  the  plea  of  confession  so  proposed  to  be  given  by  the  defendant,  it 
was  accordingly  prepared  and  filled  up  by  the  defendant  himself  (as  one 
of  the  attorneys  of  the  Court,  and  as  the  defendant  therein),  for  the  said 
sum  of  £112.  15s.  6d.,  with  stay  of  execution  until  the  20th  of  April 
1843.  That  this  was  the  plea  on  which  judgment  had  been  marked  in 
the  present  case.  That  it  was  untrue  that  judgment  had  been  so  marked 
without  notice  to  the  defendant,  inasmuch  as  subsequently  to  the  last* 
mentioned  bill  having  arrived  at  maturity,  and  the  stay  of  execution 
having  expired,  frequent  applications  had  been  made  to  the  defendant, 
requesting  him  to  settle  the  amount,  with  which,  however,  he  had 
neglected  to  comply  ;  and  that  judgment  was  not  marked,  until  the  2nd 
of  Bfay.  The  plaintiff  further  asserted  that  he  did  not  include  in  the 
several  bills  and  renewals  mentioned  in  his  affidavit,  more  for  discount 
and  commission  than  the  defendant  expressly  agreed  to  allow,  or  than  was 
fair  and  reasonable  under  the  circumstances.  He  also  alleged  that  it  was 
untrue  that  the  plea  of  confession  was  given,  as  averred  by  the  defendant, 
for  a  supposed  debt  not  to  become  due  for  two  months  after  it  was  given, 
but  on  the  contrary,  had  been  given  under  the  circumstances  therein- 
before mentioned,  for  a  just  debt  then  due  and  unpaid. 


Mr.  Macdo/naghy  Q.  C,  and  Mr.  Baker ^  for  the  defendant.— This  trans- 
action is  not  protected  by  the  2  &  3  Vic*  c.  37,  or  the  previous  Act  of 
the  3  &  4  VF.  4,  c.  98.*     The  objection  on  the  part  of  the  defendant  is, 


*  The  3  &  4  FT.  4,  0.  98,  8.  7,  exempts  from  the  operation  of  the  laws  relating  to 
nsnTT',  bilhi  of  exchange  and  promissory  notes  made  payable  at  or  within  three  months 
after  date,  or  not  having  more  than  three  months  to  mn.    The  7  W.  4,  and  1  7ic.  c.  80, 
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T.  T.  1 843.  that  contemporaneously  with  the  indorsement  of  the  bill  a  plea  of  con* 
Exch,of  Pleas,  fession  was  given;  the  latter,  and  not  the  former,  being  the  secarity  remll j 
8AWTER  stipulated  for  and  relied  on  by  the  plaintiff.  The  practice  of  demanding 
pleas  of  confession  when  discounting  bills,  is  a  clear  riolation  of  the  law 
against  usury,  and  has  been  recently  condemned  in  no  measured  terms  by 
the  Court  of  Queen's  Bench,  who  in  the  case  of  the  Queen  at  the  prose- 
cution of  Woodr(yffe  v.  BircTh  actually  refused  to  make  absolute  a 
conditional  order  for  a  criminal  information  for  what  was  admittedly  a 
gross  libel  on  the  character  of  the  prosecutor,  because  he  had  not  come 
into  Court  with  clean  hands,  by  a  denial  of  the  imputation  that  he  had 


extended  that  exemption  to  billD  and  notes  not  haring  more  than  tweWe  months  to  run, 
but  limited  the  period  of  exemption  to  the  Istof  Jannaiy  1840. 

The  2  &  3  Vic,  c.  37,  extended  the  period  for  two  years,  being  entitled  "An  Act  to 
**  amend,  and  extend  until  the  Ist  day  of  January  1843,  the  provisions  of  an  Act  of  the 
"  first  year  of  her  present  Migesty  for  exempting  certain  bills  of  exchange  and  proniis- 
"  sory  notes  from  the  operation  of  the  laws  relating  to  usury." 

The  first  section  is  as  follows :— '*  Whereas  by  an  Act  passed  in  the  first  year  of  the 
*'  reign  of  her  present  Majesty,  intituled  '  An  Act  to  exempt  certain  bills  of  exchange 
"  and  promissory  notes  from  the  operation  of  the  laws  relating  to  usury,'  it  was  enacted, 
"  that  bills  of  exchange  payable  at  or  within  twelve  months  should  not  bo  liable,  for  a 
'*  limited  time,  to  the  laws  for  the  prevention  of  usury  :  and  whereas  the  duration  of  the 
*'  sfltid  Act  was  limited  to  the  1st  day  of  January  1840 ;  and  it  is  expedient  that  the 
"  provisions  of  the  said  Act  should  be  extended :  be  it  therefore  enacted  by  the  Queen's 
**  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
'*  Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
<*  the  same,  that  from  and  after  the  passing  of  this  Act,  no  bill  of  exchange  or  promissory 
'*  note  made  payable  at  or  within  twelve  months  after  the  date  thereof,  or  not  having 
<*  more  than  twelve  months  to  run,  nor  any  contract  Jor  the  loan  or  forbearance  of  money 
"  €ibove  the  sum  of  ten  pounds  sterling,  shall  by  reason  of  any  interest  taken  thereon  and 
**  secured  thereby,  or  any  agreement  to  pay  or  receive  or  allow  interest  in  discounting, 
*<  negociating  or  transferring  any  such  biU  of  exchange  or  promissory  note,  be  void,  nor 
**  shall  the  liability  of  any  party  to  any  such  bill  of  exchange  or  promissory  note,  nor 
**  the  liability  of  any  person  borrowing  any  sum  of  money  as  aforesaid^  be  affected,  by 
*^  reason  of  any  statute  or  law  in  force  for  the  prevention  of  usury ;  nor  shall  any  person 
"  or  persons  or  body  corporate  drawing,  accepting,  endorsing  or  signing  any  such  bill  or 
"  note,  or  lending  or  advancing  or  forbearing  any  money  as  aforesaid,  or  taking  more  than 
"  the  present  rate  of  legal  interest,  in  Great  Britain  and  Ireland  respectively,  for  the  loan 
'*  or  forbearance  of  money  cu  aforesaid,  be  subject  to  any  penalties  under  any  statute  or 
**  law  relating  to  usury,  or  any  other  penalty  or  forfeiture ;  any  thing  in  any  law  or 
"  statute  relating  to  usury,  or  any  other  law  whatsoever  in  force  in  any  part  of  the 
*'  United  Kingdom,  to  the  contrary  notwithstanding :  provided  always,  that  nothing 
"  herein  contained  shall  extend  to  the  loan  or  forbearance  of  any  money  upon  security  of 
'^  any  lands,  tenements  or  hereditaments,  or  any  estate  or  interest  therein.** 

The  passages  in  italics  were  not  in  the  former  Acts. 

By  the  3  &  4  Vic,  c.  83,  the  2  &  3  Vic.  c.  37,  was  continued  until  the  1st  of  January 
1843.  By  the  4  &  6  Vic,  c.  54,  the  3  &  4  Vic,  c,  83,  was  continued  until  the  1st  of 
January  1844  ;  and  by  the  6  &  7  Vic,  c.  45,  the  2  &  3  Vic,  o,  37,  is  continued  until 
the  Istof  January  1846. 
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been  the  introducer  of  this  system  of  demanding  pleas  of  confession  on 
discounting  bills, — a  practice  which  is  alike  oppressive  and  unjust.* 

Another  objection  to  this  practice  is,  that  it  is  a  manifest  evasion  of  the 
late  Act  for  the  Abolition  of  Arrest. — [Chisf  Bakon.  The  same 
objection  would  be  applicable  to  a  bond  and  warrant  of  attorney.] — In 
Berrington  v.  CoUU  (a),  it  was  held  that  a  loan  upon  usurious  interest 
secured  by  the  deposit  of  a  lease  and  a  warrant  of  attorney,  was  not 
brought  within  the  protection  of  the  1  Vic*  c.  80,  by  the  addition  of  a 
promissory  note  as  a  further  security.  The  principle  of  that  case  is 
precisely  applicable  to,  and  should  govern  the  present.  The  plea  of 
confession  having  been  the  primary  or  actual  security,  this  case  is  not 
within  the  protection  of  the  2  &  3  Fie.  c.  37,  which  b  confined  to  con- 
tracts or  loans  upon  the  security  of  bills  of  exchange  and  promissory  notes, 
or  upon  security  in  some  way  connected  with  their  negociation.  The 
words,  *<  nor  any  contract  for  the  loan  or  forbearance  of  monies,  above 
the  sum  of  £10  sterling,**  when  taken  in  connection  with  the  context, 
and  the  general  objects  of  the  Act,  can  only  mean  a  loan  or  forbearance 
of  money  on  the  faith  or  security  of  bills  of  exchange  and  promissory 
notes. — [Lbfroy,  B.  It  may  be  asked,  if  that  clause  were  general,  and 
intended  to  apply  to  aU  loans  above  the  sum  of  £10,  cui  bono  restrain  its 
provisions  to  a  particular  class  of  bills  and  notes  not  having  more  than 
twelve  months  to  run  ?] — Yes,  it  is  not  likely  that  the  Legislature  should 
mix  up  an  enactment  of  so  comprehensive  a  character,  and  amounting  to  so 
important  an  innovation  on  the  usury  laws,  with  the  provisions  of  a  statute 
expressly  passed  for  the  purpose  of  construing  previous  enactments  (6), 
exclusively  conversant  with  bills  of  exchange  and  promissory  notes. — 
[Lefboy,  B.  In  putting  this  construction  upon  the  Act  of  the  2  &  3 
Ftc.  c.  37,  you  have,  however,  to  encounter  a  difficulty  arising  from  the 
proviso  at  the  end  of  the  first  section,  *<  That  nothing  therein  contained 
**  shall  extend  to  the  loan  oi'  forbearance  of  any  money  upon  security  of 
**any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest 
"therein."  By  introducing  this  exception  excluding  landed  security, 
does  not  the  Legislature  seem  impliedly  to  include  securities  of  any 
other  kind  ?] — In  this  case,  however,  a  plea  of  confession  was  given, 
enabling  the  party  at  once  to  obtain  a  judgment,  which  is  a  security  or 
Hen  upon  lands,  and  is  therefore  within  the  very  terms  of  the  proviso. 

Secondly,  this  judgment  cannot  stand,  having  been  entered  on  a  plea 
of  confession  given  before  any  debt  was  due,  and  also  before  any  action 
was  commenced  or  writ  sued  out:  Davis  ▼•  Hughes {c)\   Walker  v. 


T.  T.  1843. 
Exch^fPlecu. 


(a)  7  Scott,  303. 
(6)  7w.,  4  W.  4,  c.  98,  n.  7,  and  7  W^.  4,  tod  1  Yk,  c.  80. 
(c)  T  T.  B.  206. 
*  See  a  report  of  this  case,  2  Legal  Bep.  61. 
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T.  T.  1843.  Wodley(a);  Wade  v.  Swiji(b),  These  cases  show  that  a  cognavU  or 
Exeh^qfjneat.  p|g^  ^^  conflession,  given  where  a  cause  has  not  been  instituted,  is  inTalid, 
SAWYER  unless  it  was  voluntarily  given  by  the  defendant  for  his  own  accoiiioio<lation 
and  in  order  to  save  expense.  This  was  not  the  case  of  a  dMium  inpruemti 
$olvendum  in  Juturo^  no  debt  having  been  due  by  the  defendant  at  the 
time  the  plea  was  given,  as  he  was  merely  the  drawer  of  the  bill  indorsed 
by  him  to  the  plaintiflf,  and  consequently  liable  only  in  default  of  payment 
by  the  acceptor. 


V. 
MAOUIBE. 


Mr.  Fitzgibhon^  Q.  C,  and  Mr.  «/.  2>.  Fitzgerald^  contra. — The 
plaintiff,  in  the  first  place,  denies  that  more  than  £6  per  cent,  interest  or 
discount  has  been  charged  on  this  bill — [The  Coubt,  however,  intimated 
that  they  were  of  a  contrary  opinion.]— Even  so,  the  transaction  is  neither 
illegal  nor  usurious.  By  the  2  &  3  Ftc.  c.  37,  the  plaintiff  was  at  liberty 
to  take  any  amount  of  interest  or  discount  he  pleased,  upon  the  bill,  and 
there  is  no  case  deciding  that  a  plea  of  confession,  given  by  way  of  antici- 
pation at  the  time  the  biU  is  passed,  upon  the  supposition  that  it  will  be 
dishonoured,  is  usurious,  or  that  a  judgment  entered  by  virtue  of  such  a 
plea  is  illegal.  No  undue  advantage  can  be  taken  of  a  plea  of  confession, 
where,  as  in  this  case,  it  contains  a  stay  of  execution  until  the  bill  becomes 
due.  Notwithstanding  the  assertion  which  has  been  made  to  the  contrary, 
it  is  clear,  from  the  affidavits  on  both  sides,  that  the  loan  was  bond  fii$ 
upon  the  security  of  the  bill,  and  not  on  that  of  the  plea  of  confession ; 
and  Berrington  v.  CoUia  (c)  is  therefore  a  direct  authority  against  the 
defendant.  Tindal,  C.  J.,  there  says,  **  We  are  of  opinion,  that  the 
"  proper  conclusion  to  be  drawn  from  the  evidence  by  a  Jury  at  Ni$i 
"  PriuSf  would  be,  that  the  loan  was  agreed  upon  and  entered  into 
"  between  the  parties  as  a  loan  upon  the  security  of  the  deposit  of  the 
"  lease  of  the  defendant's  leasehold  dwelling-house,  and  that  the  security 
"of  the  promissory  note  and  warrant  of  attorney  were  added  to  the 
« security  of  the  deposit,  for  the  purpose  of  legalising  the  demand  of 
« interest  beyond  £5  per  cent."  In  that  case,  the  Court  came  to  the 
conclusion  that  the  primary  security  was  the  equitable  mortgage,  or 
security  on  the  land,  and  the  inference  is,  that  had  they  arrived  at  the 
conclusion  that  the  loan  was  entered  into  on  the  security  of  the  promis- 
sory note  and  warrant  of  attorney,  the  transaction  would  have  been 
legalised  by  the  Act  of  Parliament.  Indeed  this  was  expressly  decided 
in  Connop  v.  Meake  (d).  So  also  in  Ez parte  Knight^  In  re  Pawnatt  (e), 
where  a  creditor  having  advanced  money  to  a  bankrupt  by  discounting 

(a)  7  T.  E.  207,  note.  (b)  8  Price,  613. 

(c)  7  Soott,  307. 
(d)  2  Ad.  &  £1. 326 ;  and  see  YaUance  ▼.  Siddel^  6  Ad.  &  £1. 982. 

(e)  lPMC.4d9. 
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bob  ptytble  within  three  months  from  the  date,  and  on  the  tecoritj  of  a    T.  T.  1843. 
deposit  of  goods,  had  tid^en  more  than  £6  per  cent  for  the  interest,  it   Bxeh^/Pkas. 
was  b^J  that  the  transaction  was  proteoted  by  the  3  &  4  W.  4,  c.  98,  s*  7,       sawteb 
and  that  the  contract  was  not  usurious. 

Secondly.— The  judfoieat  is  not  invalid  or  irregular,  either  on  the 
ground  that  the  plea  of  confession  was  given  before  the  debt  was  due,  or 
befere  a  suit  was  instituted.  As  to  the  first  ground ;  it  is  sworn  by  the 
plaintiff  that  a  debt  was  due  at  the  time  the  plea  was  given :  and  as  to 
the  second ;  the  fsct  of  the  defendant  being  an  attorney,  renders  it  imma- 
terial that  no  writ  had  been  previously  issued  agunst  him.— [Chief 
Babov*  In  England,  considerable  doubts  have  been  entertained  as  to 
the  propriety  or  legality  of  a  oognemt  being  given  before  a  writ  is  sued 
out  or  an  action  commenced.  Tidd  lays  it  down,  that  after  a  writ  has 
been  sued  out  a  cognovit  may  be  given ;  but  that  before  action  com- 
BMuced,  a  warrant  of  attorney  should  be  taken.*] — In  this  country  it  is 
not  the  practice  to  sue  out  or  serve  a  writ  when  commencing  an  action 
against  an  attorney ;  and  that  circumstance  distinguishes  this  case  from 
DmvU  V.  Hwghei  (a),  and  the  other  decisions  cited  for  the  defendant,  the 
object  of  which  was  to  prevent  an  evasion  of  the  stamp  duties :  Kerbey 
V.  JefMH»(h) ;  Bichmrdson  v.  D&ley  (c). 


Bbadt,  C.  B. 

We  thii^  this  motion  must  be  refused.  The  application  has  been 
grounded  upon  the  Usury  Laws,  and  it  is  contended  that  under  those 
laws  the  present  transaction  is  wholly  void ;  and  undoubtedly,  so  it  would 
have  been  under  the  law  as  it  stood  before  the  recent  statutes.  But  on 
looUng  to  the  kst  of  those  Acts— the  2  &  3  Fie.  c.  37— we  think  this 
(sase  falls  within  its  provisions. 

I  was  at  first  disposed  to  think,  that  according  to  the  true  construction 
of  the  Act  of  Parliament,  it  extended  to  any  contract  for  the  loan  or 
forbearance  of  money  above  the  sum  of  £10  sterling.  On  considering 
the  Act,  however,  I  think  there  is  a  great  deal  of  weight  in  what  was 
urged  by  Mr.  Bmkir^  his  argument  is  strengthened  by  the  consideration 
suggested  in  the  course  of  the  dbeussion  by  my  Brother  Lefroy — namely, 
if  the  Act  was  intended  to  include  all  contracts  for  the  loan  of  money 
idM>ve  £10,  why  was  a  particular  class  of  bills  and  notes  selected  as 
falling  within  its  provisions  ?  I  cannot  say,  as  at  present  advised,  that  the 
construction  of  the  Act  is  free  from  <fifficulty. 

Assuming  for  a  moment  the  construction  to  be  as  contended  for  by 
Mr.BaJcer^  the  words  of  the  statute  would  run  thus:- No  bill  of 


(a)7T.B.206. 


(6)  2Tyrh.499. 


(c)  7I)owl.26. 
&el  Tidd,  669, 9th  ed. 
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Eaich,(^  Pleat. 


exchange  or  promissory  note  made  payable  at  or  within  tweWe  months 
after  the  date  thereof,  or  not  having  more  than  twelve  months  to  ran,  nor 
any  contract  for  the  loan  or  forbearance  of  money,  above  the  sum  of  £10 
sterling,  upon  the  faith  or  security  ofsuchhiUor  noftf,  shall  by  reason  of  any 
interest  taken  thereon,  &c.,  be  void  by  reason  of  any  statute  or  law  in  force 
for  the  prevention  of  usury.  This  construction  would  certainly  meet  the 
case  put  by  my  Brother  Lefroy,  during  the  argument,  of  persons  nego- 
ciating  for  the  loan  of  money  upon  the  faith  or  security  of  bilb  of  exchange 
or  promissory  notes  (to  which  they  did  not  become  parties),  by  depositing 
them  with  a  banker.  So  also,  it  would  provide  for  the  case  of  parties 
trfinsferring  stock  upon  the  security  of  bills  or  notes.  It  may  be  supposed, 
in  this  view  of  the  case,  that  the  object  of  the  Act  was  to  legalize  every 
thing  connected  with  the  negociation  of  bills  of  exchange  and  promissory 
notes,  and  to  do  no  more. 

But  whatever  be  the  true  construction  of  this  Act,  the  present  is  a  case 
falling  at  all  events  within  iis  provisions.  Here,  the  negociation  was  for 
the  loan  of  money  on  the  faith  or  security  of  bilb  of  exchange ;  and  it  is 
clear  that  the  money  was  not  lent  on  the  security  of  the  plea  of  confession 
contemporaneously  given. 

One  of  the  objections  urged  by  the  defendant's  Counsel  against  the 
plea  of  confession  in  this  case  was,  that  the  judgment  thereupon  entered 
would  be  a  security  affecting  landSf  and  therefore  coming  directly  within 
the  exception  contained  in  the  proviso  at  the  end  of  the  first  section  of 
the  Act.  But  there  is  no  suggestion  or  pretence  in  thb  case  that  the 
defendant  Maguire  has  any  lands ;  and  therefore  we  cannot  intend  this  to 
have  been  a  dealing  on  the  security  of  lands  within  the  proviso  in  the 
statute. 

Again,  it  has  been  argued  that  this  plea  of  confession  was  given  con- 
temporaneously with  the  indorsement  of  the  bill,  and  that,  inasmuch  as 
no  action  had  then  been  commenced  against  the  party  by  whom  it  was 
given,  it  is  void.  Undoubtedly,  the  Court  cannot  but  discourage  the 
practice  of  requiring  pleas  of  confession  in  such  cases,  but  at  the  same 
time  it  cannot  control  the  contracts  of  the  parties  unless  there  be  some 
distinct  authority  for  doing  so.  Now,  I  have  npt  been  able  to  find  an 
authority  for  holding  that  a  plea  of  confession  given  by  an  attorney  before 
action  brought,  is  void.  There  may  be  some  difficulty,  perhaps,  in  the  case 
of  an  ordinary  person  giving  a  plea  of  confession  when  no  writ  has  been 
sued  out,  nor  action  commenced  against  him ;  but  in  the  case  of  an 
attorney,  against  whom,  according  to  the  practice  of  the  Court,  no  writ 
is  sued  out,  as  the  commencement  of  an  action,  but  the  declaration  is  at 
once  taken  to  the  office  and  filed  there,  no  such  difficulty  can,  I  think, 
arise. 

A  question  somewhat  similar  to  this  came  before  the  Court  of  Corn- 


Digitized  by 


Google 


CASES  AT  LAW. 


381 


V. 
HAOUIBE. 


mon  Pleas  in  Webb  t.  A$pinaU(a),  where  a  judgment  signed  upon  a    T.  T.  1843. 
cognovit  given  before  declaration,  was  upheld,  on  the  ground  of  its  being    ^^^^^^ofP/eat. 
conformable  to  the  practice  of  the  Court.      The  Court  there  says:—       sawyer 
*<  Although  a  cognovit  cannot,  in  strictness,  be  taken  until  after  declara- 
'*  tion,  still,  as  it  is  the  constant  practice  of  this  Court  to  allow  judgment 
'*to  be  entered  upon  a  cognovit,  on  the  supposiiion  that  a  declaration  has 
<*  been  either  filed  or  delivered,  we  must  decide  in  conformity  to  that 
"practice.**     So,  here  we  have  an  attorney  giving  a  plea  of  confessions- 
no  writ  18  sued  out,  but  judgment  at  once  marked  against  him  ;  we  find 
that  to  be  the  practice,  and  that  being  so,  we  cannot  take  it  on  ourselves 
to  say  it  is  contrary  to  law. 

The  conduct  of  the  plaintiff  may,  no  doubt,  be  oppressive,  but  we 
cannot  see  our  way  to  a  decision  that,  merely  on  that  account,  we  have 
power  to  set  aside  the  judgment.  Under  these  circumstances,  we  are 
therefore  of  opinion  that  the  present  application  must  be  refused. 


RlCHAKDS,  B. 

I  concur  in  the  decision  pronounced  by  the  Chief  Baron ;  but  lest  it 
might  be  supposed  that  I  yielded  to  the  construction  of  the  Act  of  the 
3  &  4  Tie.,  c.  37,  contended  for  by  Mr.  Baker,  the  defendant's  Counsel, 
I  think  it  necessary  to  make  a  few  observations  upon  the  case.  I  admit 
that  there  may,  perhaps,  be  some  difficulty  in  construing  the  Act  of 
Parliament,  but  I  would  hesitate  long  before  holding  that  it  related 
merely  to  bills  of  exchange  and  promissory  notes,  and  to  contracts 
emanating  from  and  relating  to  securities  of  that  nature,  according  to  the 
argument  of  Mr.  Baker.  The  words  of  the  statute  are  very  strong  to 
lead  the  mind  to  a  different  conclusion. — [His  Lordship  here  read  the 
first  section  of  the  Act.] 

After  expressly  legislating  for  bills  of  exchange  and  promissory  notes, 
the  Act  proceeds  to  refer  to  '*  any  contract  for  the  loan  or  forbearance 
of  money  above  the  sum  of  £10  sterling.**  This  is,  at  all  events,  appa- 
rently legislating  for  general  contracts  in  general  terms ;  and  then  comes 
the  proviso  at  the  end  of  the  section,  "  that  nothing  therein  contained 
**  shall  extend  to  the  loan  or  forbearance  of  any  money  upon  security  of 
**  lands,  tenements  or  hereditaments,  or  any  estate  or  interest  therein." 
Now,  this  exception  from  the  previous  part  of  the  section  would  be 
unnecessary,  if  it  were  the  intention  of  the  Legislature  to  confine  the 
Act  to  bills  of  exchange  and  promissory  notes  alone.  It  is  clear  that 
neither  bills  of  exchange  nor  promissory  notes  are  securities  relating  to 
lands.  If,  therefore,  we  are  to  give  full  effect  to  the  words  of  the 
statute,  it  would  be  difficult,  as  it  at  present  strikes  me,  to  confine  it  to 
the  two  classes  of  securities  just  mentioned. 


(a)  1  Moore,  488. 
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<^^^ ' 

8AWTEB 

If. 

MA6UIEE. 


I  do  not,  however,  mean  to  say,  that  my  mmd  is  made  up  upon  ih« 
point,  but  as  the  Chief  Baron  suggested  a  doubt  with  regard  to  the 
statute,  I  merely  wish  to  be  understood  as  not  acceding  to  the  inter- 
pretation contended  for  on  the  part  of  the  defendant. 

With  respect  to  the  practice  of  requiring  pleas  of  confession  to  be  given 
contemporaneously  with  securities  by  bill  or  note,  I  think  it  is  «  most 
improper  one ;  and  if  the  question  were  ever  to  come  before  the  Court 
in  a  case  where  the  party  complaining  was  not  an  attometf,  I  shoidd  hold 
myself  at  perfect  liberty  to  deal  with  it  notwithstanding  the  decision  io 
the  present  case. 


Lbfroy,  B. 

I  concur  in  the  judgment  pronounced  by  the  other  Members  of  the 
Court,  and  desire  to  be  understood  as  expressing  my  opinion  in  the  same 
guarded  manner.  It  is  not  to  be  taken  that  we  are  acting  on  the  inter- 
pretation of  the  statute  contended  for  by  the  defendant's  Counsel;  and  I 
confess  my  first  impression  was,  that  the  Act  extended  to  all  contracts : 
but  whether  that  be  the  true  construction  or  not,  it  is  unnecessary  now  to 
determine. 

Then,  as  to  the  other  question — how  far  it  may  be  possible  to  sustain  a 
cognovit  or  plea  of  confession,  taken  before  action  commenced,  from  a 
person  who  is  not  an  attorney, — we  do  not  decide  that  question  either. 
It  is  sufficient  to  say  that  in  this  case,  the  plea  of  confession  was  given  by 
an  attorney ;  and  I  may  add  that  a  debt  was  due  at  the  time  the  plea  was 
given.  We  therefore  decide  the  present  case  on  its  peculiar  circum- 
stances. 

Cause  allowed.* 

*  Pbnnefather,  6.,  absent. 


ANONYMOUS. 

June  13. 

This  Court       Mb.  O'Hara,  for  the  plaintiff,  moved  to  take  «  demurrer  to  the  declara^ 

will  Dot  enter-     .^1^51  •_  j         .  .  . 

tain  a  motion    ^lon  on  the  file,  on  the  ground  of  its  being  frivolous  and  vezatioas: 

^u^rost    WiUany- Tucker  (a). 

file    as    frivo- 

Mr.  Floods  contra,  stated  that  the  demurrer  had  been  taken  hondJkU, 

with  the  view  of  re-opening,  for  the  consideration  of  the  Court,  the 


(a)  3  Tyrw.  038. 
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question  involved  in  the  deeidon  of  Roach  v.  Johnston  (a) ;  and  that  he  T.  T.  1843. 

had  accordingly  signed  a  certificate  that,  in  his  opinion,  the  demurrer  was  Ejvh^Pteat. 

tenable,  pursuant  to  the  rule  of  this  Court  made  on  the  26th  of  Novem-  anonymoits. 
ber  1838.* 

Be^dt,  C.  B.  \ 

That  role  was  made  for  the  express  purpose  of  preventing  motions  of 
thia  kind ;  and  the  Court  will,  in  every  instance,  give  credit  to  the  certi* 
ficate  of  Counsel  annexed  to  the  demurrer,  in  pursuance  of  the  Rule. 
Therefore- 
Refuse  the  motion :  the  cosls  to  abide  the  event  of  the  argument 
on  the  demurrer  (b). 

(a)  ]  Lmw  Bm.  N.  S.  100.  (b)  See  Anon,  6  Law  Rec.  N.  S.  303. 

*  See  this  Rale,  Moore  4*  Lowry's  Rulet,  Append.  II.,  p.  56. 


Lessee  of  DOYLE  v.  THE  CASUAL  EJECTOR. 


June  16. 


Mb.  Louohnan,  on  behalf  of  John  O'Keeffe,  a  third  person,  moved  In  an  eject- 
to  make  absolute  the  conditional  order  of  the  11th  of  May  last,  to  set  payment  of 

aside  the  habere  which  issued  in  this  case  (which  was  an  ejectment  for  rent,  and judg- 

^  ■*  ment  against 

non-payment  of  rent),  on  the  ground  that  the  affidavit  ascertaining  the  the    oasual 

rent»  did  not  state  that  a  year's  rent  was  due  at  the  time  of  the  service  ^^^^^^r     ^ 


of  the  summons  in  ejectment.  The  affidavit  stated,  that  there  was  due 
to  the  lessor  of  the  plaintiff  the  sum  of  £31.  2s.  6d.,  being  the  balance 
of  six  years'  rent. 


affidavit  filed 
pursuant  to 
the  4  Q.  1, 
0.  6,  for  the 
purpose  of  as* 
certaining  the 
rent,  stated 

In  answer  to  this  application  an  affidavit  was  made,  setting  forth  that    \^^^  ^l  ]^ 

the  sum  of  £31.  2s.  6d.  was  more  than  five  years'  rent  of  the  premises,      sor  of  the 

''  plaintiff,    the 

sam  of   £31. 

Mr.  Hobart^  for  the  lessor  of  the  plaintiff. — The  answering  affidavit  ^s^  ^y  ^^^^ 

supplies  the  defect,  if  there  be  one,  in  the  affidavit  to  ascertain  the  six  years' rent; 

rent.^ — [PEmnsFATHBit,  B.     The  habere  must  be  susUined  upon  the  Sad'avk^ww* 

documents  upon  which  it  was  obtained.] — Then,  the  affidavit  ascertaining  defective,  in 

the  rent  is  sufficient.     The  object  of  the  Legislature  in  requiring  the    state  that  more 

than    one 
year's  rent  was 
dii0 ;  and  the  Court  aooordingly  set  aside  the  habere  and  let  the  defendant  in  to  take 
defence  upon  terms,  notwithstanding  a  subsequent  affidavit,  stating  that  the  sum  of 
£31.  3s.  6d.  was  more  than  fire  years'  rent  of  the  premises. 
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T.  T.  1843.  affidavit  was,  that  the  tenant  might  know  the  sum  which  he  was  boond 
Exch.of  Pleas,  i©  deposit  in  a  Court  of.  Equity  in  order  to  redeem  the  premises.  The 
language  of  the  4  &.  1,  c.  5,  s.  3,*  is,  that  the  Jury  who  shall  try  the 
cause^  or  if  not,  the  Judge  shall  ascertain  the  ium  that  shall  be  so  doe 
and  in  arrear.  The  affidavit  in  this  case  conforms  to  these  requisites. — 
[Pennefatheb,  B.  The  meaning  of  that  passage  of  the  statute  is, 
that  the  Judge  shall  ascertain  the  rent  due  in  the  manner  pointed  out 
in  the  former  pan  of  the  section ;  that  is,  by  the  affidavit  of  the  land- 
lord or  his  agent,  that  more  than  a  year's  rent  is  due.  There  b  no 
instance  of  an  habere  having  been  maintained  except  upon  a  verdict,  or 
affidavit  acertaining  that  more  than  One  year's  rent  is  due.] — In  Leseee 
of  Lowry  v.  j)f 'Roberts  (a),  the  Queen's  Bench  held,  that  an  affidavit 

stating  that  the  tenant  owed  to  his  landlord  the  sum  of  £ (leaving 

a  blank  for  the  sum),  being  one  year's  rent  of  the  premises,  was  suf- 
ficient.—[Beady,  C.  B.  That  was  a  very  different  case  from  the 
present :  it  was  a  cross*ejectment ;  and  the  Court  in  giving*  judgment 
guard  themselves  from  laying  down  any  rule  as  to  what  might  be  the 
effect  of  such  an  omission  on  a  motion  to  set  aside  the  habere.'] — If  this 
application  be  granted,  the  plaintiff  may  at  once  make  a  new  affidavit 
and  issue  a  new  habere.     It  is  therefore  useless. 


Mr.  Loughnan. — The  attorney  for  the  applicant  has  made  an  affidavit 
stating,  on  belief,  that  he  has  a  good  defence  on  the  merits. 

Per  Curiam. 

Let  the  habere  which  issued  in  this  cause  be  set  aside  with  costs,  and 
let  the  said  John  O'Keeffe  be  at  liberty  to  take  defence  to  the  ejectment, 
on  the  terms  of  his  giving  security  for  costs  in  this  cause ;  and  if  such 
security  be  not  given  within  ten  days  from  this  date,  the  lessor  of  the 

(a)  IJ.  &  Sy.  144. 


*  The  4  G,  1,  c.  6,  s.  3,  enacts  that  <<  As  often  as  it  shall  happen,  that  more  than 
«  one  year's  rent  shall  be  due  and  in  arrear  to  any  landlord  or  lessor,  though  there  be 
"  distress  sufficient  ou  the  land  to  answer  the  said  rent  in  arrear,  such  landlord  or 
*'  lessor  may  serve  a  summons  in  ejectment  for  recovery  of  the  demised  premises;  and 
*'  in  case  of  judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing  lease, 
"  entry  and  ouster,  if  it  shall  be  made  appear  to  the  Court  where  the  said  suit  is 
«  depending,  by  the  affidavit  of  such  landlord  or  lessor,  his  agent  or  receiver ;  or  that 
*^  it  shall  be  made  appear  on  the  trial  in  case  the  defendant  appear,  that  more  than 
*'  one  year's  rent  was  due  before  the  said  summons  was  served,  then  and  in  every  such 
'*  case,  such  landlord  or  lessor,  his  lessee  in  ejectment  shall  recover  judgment  and 
«  have  execution  thereon ;  and  the  Jury  who  shall  try  such  cases,  in  case  it  shall  be 
"  before  a  Jury,  and  if  not,  the  Judge  before  whom  the  judgment  shall  be  given,  shall 
'^  ascertain  the  sum  that  shall  be  so  due  and  in  arrear,"  &e* 
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plaintiff  to  be  at  liberty  to  issue  a  new  habere  upon  a  new  affidavit  to  T.  T.  1843. 
ascerlain  tbe  rent  due  ;  tbe  said  Jobn  O'Keeffe  undertaking  not  to  bring  Ejreh,  of  Pleas. 
any  action  of  trespass  for  the  execution  of  the  habere  hereby  set  aside ;  Lessee  of 
and  if  the  defendant  shall  obtain  a  verdict,  or  the  lessor  of  the  plaintiff  be 
nonsuited  on  any  trial  to  be  had  (with  the  approbation  of  the  Judge  who 
shall  try  the  case),  a  writ  of  restitution  shall  thereupon  issue  to  restore 
the  said  John  O'Keeffe  to  the  possession  of  the  lands  and  premises  of 
which  he  has  been  dispossessed  under vsaid  habere;  and  the  lessor  of  the 
plaintiff  to  be  accountable  for  mesne  rates.  The  costs  of  this  motion  to 
be  set  off  against  the  costs  to  which  the  lessor  of  the  plaintiff  is  entitled 
under  the  order  of  the  Uth  of  May  last,  and  all  the  party  against  whom 
a  balance  shall  appear  due  after  such  set-off,  to  pay  the  same. 
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THE  QUEEN 
At  the  proteciition  of  WILLIAM  NEILSON, 

V. 

JAMES  BIRCH* 

Naif.  7.  (Queen's  Bench) 

SapDlemental     A  C€mnn%09Ah  order  had  been  obtaiiied  in  this  eaase  for  liberty  to  file 

be  filed  by^a   *  crimioal  iDforttatioii  dgf inst  (he  defendant  for  a  libel  on  the  prosecutor ; 

prosecutor  ma  and  affidavits  were  filed  as  cause  against  this  conditional  order,  which 

onminal  infor*  -».     .                      ■•    t       t       . 

matioii  in  re-  affidavits  were  replied  to  by  the  prosecutor. 

plj  to  those  of 

the  defendant, 

if  such   refer  The  Attorney- General^   in   showing   cause   against   this  order,  ob- 

new  matter  in-  }^^^^^  ^^  ^^^  prosecutor  being  permitted  to  use  those  supplemental 
troducedinthe  affidavits,  as  being  contrary  to  the  practice.  No  supplemental  affidavit 
affidavit  can  be   made   use   of  on  an  application  for  a  criminal  information^— 

[Pbrbiv,  J.  I  allowed  the  affidavits  to  be  filed,  reserving  the  question 
for  the  full  Court,  whether  or  not  the  prosecutor  was  entitled  to  use  them? 
If  no  new  matter  be  introduced  into  the  affidavits  showing  cause,  I  think 
the  other  side  is  not  entitled  to  file  any  in  reply ;  but  the  question  appean 
to  be  whether  any  new  matter  has  been  introduced  by  the  defendant,  or 
whether  these  supplemental  affidavits  are  part  of  the  original  case  of  the 
prosfcutor.]— oA  criminal  information  is  an  application  to  the  extraor- 
dinary  jurisdiction  of  the  Court,  and  the  parties  are  not  entitled  to  mend 
their  hand :  The  Queen  v.  Baldwin  (a).  It  was  there  decided  that  a 
prosecutor  could  not  use  a  statement  in  the  defendant's  affidavits  to 
supply  a  defect  in  his  own ;  and  in  The  King  v.  Smithson  (&),  Den- 
man,  C.  J.,  says : — **  The  rule  is,  that  when  affidavits  have  been  answered, 
the  party  moving  is  not  entitled  to  file  others  in  reply.'' 

Mr.  Fitagibbonf  Q.  C,  contra, — I  do  not  contend  that  we  are  entitled 
to  use  the  supplemental  affidavits  for  the  purpose  of  amending  an 
originally  defective  case ;  but  we  seek  to  use  them  merely  in  reply  to 
new  matter  which  has  been  introduced  into  the  affidavits  on  the  other 
ade. 

Cbampton,  J. 

I  think  that  is  quite  according  to  the  practice  of  this  Court ;  and  there 

(a)  8  A.  &  £1. 168.  (b)  4  B.  &  Ad.  863. 

*  Jbtente  Pennsfathbr,  C.  J. 
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are  numerous  iostanees  in  wbieh  orders  have  been  made  (or  Qsiag  addi-  M.  T.  1644« 

tional  aflSdavits,  not  for  ib«  purpose  of  amendiog,  adding  to,  or  explaining  Quem^Beneh. 

the  former  statement,  bat  for  the  pnrpose  of  reraofing  aoy  argument  thb  i^UBBN 
founded  upon  the  intrddvction  of  new  matter  which  eotild  net  have  be^  v. 

originally  eontemplatedi  and  that  principle  aplpUes  to  die  case  bf  erimiiNA 
tafonnationa. 


BIBCH. 


BuBTONy  J^  tonedrred. 

Pbbbih,  J. 

I  qtsaie  concur  with  my  Brother  Crampton  $  and  I  ^ite  agree  with  the 
position  stated  by  Cminse)»  that  yoo  cannot  make  a  supplemeutal  affidaril 
to  explain  tbe  matter  in  a  fdrnker  affidavit ;  but  here  new  matter  has 
been  introduced  #hioh  may  affect  tbe  right  of  the  party  ;  and  I  think  in 
such  a  case  the  affidavits  may  be  used*  I  believe  a  simihir  rule  #as  made 
in  Lard  Httwmrden*i  cai0  (a) :  but  this  favour  Ought  not  to  be  abused. 

(a)  If  ot  reported. 


WILLIAM  KIRKWOOD 


PALMER  BURKE-* 


Kotf.9. 


AseuMPMT  for  money  paid  by  the  pUiuitff  for  the  use-of  the  defendant*    Where  on  the 

tried  before  BaU,  J.,  at  the  Summer  Assises  of  1843,  for  t)M  comity  of  ^^f^^  ^]^^ 

^gyo.  his  heir-at-law 

It  appeared  in  evidence  that  the  plaintiff  was  executor  of  Thomaa  gion  of^^i- 

Kirkwood  deceased;  that  by  lease  dated  the  3rd  of  May  1808,  John   "hi li^^l^Tin^ 

Phibbs  demised  to  Thomas  KirkWood  certain  lands  therein  named  for   the  rent  thereof 

two  lives,  at  the  yearly  rent  of  £140,  and  thereby  covenanted  for  himself  dur^^Ur^Se 

and  his  executors  for  payment  thereof.     Thonms  Kirkwood  died  on  the   ^^^^^  ^^  ^® 

lessee,    and 
27th  of  November  1836,  not  having  disposed  of  by  his  will  the  lands  daring    the 

included  io  the  lease.     The  plaintiff,  after  the  deafth  of  the  testator,   ^f  ^eir-at-^^ 

law,  the  ex- 
ecutor of  the  ieesee  was  compelled  to  pay  it  to  the  lessor ;  Held,  that  the  heir-at-law  was 
liable  to  the  execntor  in  an  action  for  Ae  money  so  paid  bj  him. 

Held  cUiOy  that  the  execntor  was  not  boand  to  sne  in  his  representatiye  oi^acity. 


*  Abtenie  Pimnbfather,  C.  J. 
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received  the  arrears  of  profit-rent  then  due  to  the  testator  out  of  the 
lands.  Anne  Burke  (the  wife  of  the  defendant),  and  Mary  Johnston, 
were  the  heiresses-at-law  of  the  testator ;  and  the  defendant,  in  right 
of  his  wife,  and  Mary  Johnston,  went  into  possession  of  the  lands  on  the 
death  of  Thomas  Kirkwood,  but  neglected  to  pay  the  head  rent ;  an 
ejectment  was  then  brought  by  William  Phibbs,  the  heir-at-law  of  the 
lessor  in  the  lease  of  May  1808,  who  evicted  the  premises  for  non-pay- 
ment of  this  rent  in  September  1840.  William  Phibbs,  having  recovered 
the  premises  in  the  ejectment,  brought  an  action  of  covenant  against  the 
plaintiff,  as  executor  of  the  deceased  lessee,  for  recovery  of  th6  rent 
due  at  the  time  of  the  eviction  of  the  lease,  which  rent  had  aoomed 
due  since  the  death  of  the  lessee,  and  while  the  defendant  was  in  pos- 
session, and  in  receipt  of  the  profits  of  the  premises.  The  plaintiff  in 
the  present  action  gave  a  consent  for  judgment  in  the  action  of  cove* 
nant,  and  paid  prior  to  the  present  action  to  William  Phibbs  £$0  on 
account  of  the  rent,  and  £22  on  account  of  the  costs  of  those  proceedings ; 
and  for  those  sums  the  present  action  was  brought. 

Tbe  defendant's  Counsel  at  the  trial  contended,  first,  that  no  action  lay 
in  such  a  case,  as  it  had  not  been  proved  that  the  sums  paid  by  the  plaintiff* 
were  paid  out  of  the  assets  of  the  deceased ;  secondly,  that  if  any  jkction 
lay,  it  should  have  been  a  special  action  on  the  case ;  and  thirdly,  that 
the  action  should  have  been  by  the  plaintiff  as  executor,  if  the  payment 
was  made  out  of  the  assets. 

The  plaintiff  was  nonsuited  by  consent,  the  nonsuit  to  be  turned  into 
a  verdict  for  the  plaintiff  for  £50  or  £72,  as  the  Court  should  think  fit, 
in  case  the  Judge  was  wrong  in  nonsuiting. 

A  conditional  order  having  been  obtained  to  set  aside  this  nonsuit- 


Mr.  MonaJMn^  Q.  C,  with  whom  was  Mr.  /.  Blake^  moved  to  make 
absolute  that  order. — Tbe  defendant  here  may  be  treated  as  assignee  in 
possession,  and  as  such  is  bound  to  pay  the  rent  which  accrued  due  during 
his  enjoyment  of  the  premises,  and  to  indemnify  the  assignor :  Burnett 
v.  Lynch{a)\  and  the  same  principle  has  been  decided  in  equity:  Cloie 
V.  Wiherforce  (6).  An  assignee  under  a  will  must  elect  to  take  a  lease 
as  well  as  other  matters  devised ;  and  here  having  gone  into  possession, 
he  must  be  assumed  to  have  made  that  election. 

The  next  objection  is,  that  as  we  would  be  only  liable  to  pay  as 
executor,  that  therefore  we  should  have  sued  in  our  representative,  and 
not  in  our  individual  capacity  ;  but  it  has  been  decided  that  an  executor 
has  the  option  to  sue  in  either:  Brassington  v.  Ault{cy  It  was 
there  held  that  executors,  having  sold  goods  of  their  testator,  and  as  his, 


(«)  6B.&  C.689  ;  S.C.8  D.&Ry.368. 
(c)  2  Bing.  177. 


{b)  1  Beav.  113. 
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covid  maiilltio  an  action  hi   tbeir   indiYidaal  capacity  for  tHe  price  of   M.  T.  1 844. 
those  goods.    If  a  person  pays  meney  under  compolsiony  which  another    Q^f^^'^^aneA, 
ooght  to  pay,  the  law  implies  a  contract:    GristM  v.   Robinson  {a),    kir&wooo 
There  the  plaintiffs,  as  executors,  had  granted  a  lease  of  their  testator's 
property  to  the  defendant,  and  had  paid  their  own  attorney  his  costs 
for  drawing  this  lease ;  and  it  was  held,  that  they  were  entitled  to  sue 
the  defendant  for  money  paid,  and  that  in  their  own  right :  Pownal  v. 
Ferrand  (ft). 

As  to  the  objection  that  no  rent  was  due,  we  proved  the  lease  and 
enjoyment  under  it :  and  it  was  for  the  defendant  to  show  he  paid  the 
rent :  and  we  also  proved  the  judgment  in  ejectment  to  which  he  was  a 
party.     It  was  not  necessary  that  we  should  prove  assets. 


Mr.  Baker,  in  support  of  the  order. — This  is  an  action  brought  by  the 
plaintiff  in  his  individual  captcity,  on  the  ground  of  having  paid  money  for 
the  defendant's  use;  and  in  proof  of  that  action  he  relies  on  being  compelled 
lo  pay  such  money  as  the  executor  of  a  deceased  testator.  I  admit  it  is 
optional  for  an  executor  to  sue  for  assets  that  were  in  his  possession  either 
ID  his  representative  or  individual  capacity ;  but  these  were  never  in  his 
possession.  Orissell  ▼.  Mobimen  establishes,  where  the  contract  was 
made  after  the  death  of  the  testator,  the  executor  may  sue  in  his 
individual  capacity  :  Ord  v.  Fenwich  (c) ;  it  was  there  held  that  an 
executrix  was  right  in  suing  in  her  representative  capacity  for  money  paid 
by  her  as  such  executrix.  It  is  only  by  reason  of  the  compulsion  the 
plaintiff  could  recover  at  all ;  he  therefore  should  sue  in  his  represen- 
tative capacity. 

Btjrtor,  J. 

In  this  ease  a  nonsuit  was  entered  by  consent  of  both  parties  ;  and  it  is 
so  reported  by  the  Judge.  The  question  is  simply,  has  the  action  been 
properly  brought?  Had  the  plaintiff  a  sufficieut  privity  to  maintain  this 
action  against  the  defendant  ?  This  is  admitted ;  but  should  the  plain- 
tiff have  shown  that  privity  in  his  declaration  by  stating  he  was 
executor?  There  is  nothing  to  distinguish  this  case  from  that  of  an 
aasigoee ;  and  I  therefore  think  the  plaintiff  was  not  bound  to  declare 
here  as  executor.  This  nonsuit  must  be  set  aside,  and  verdict  entered 
for  the  plaintiff 

Let  the  cause  shown  against  the  said  conditional  order  be,  and  the 
same  is  hereby  disallowed  with  costs ;  and  let  same  be  made 

(a)  3  Bing.  N.  C.  10.  (b)  6  B.  &  C.439. 

(c)  3  East,  103. 
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absolute.  Let  the  nonsuit  had  for  the  defendant  at  the  Summer 
Assizes  1843  for  the  county  of  Mayo,  before  the  Right  Hon. 
Judge  Ball,  be  set  aside ;  and  let  a  verdict  be  entered  for  the 
plaintiff  for  £50,  pursuant  to  the  leave  reserved. 


Nov.  11. 

A    person 
elected  by  the 
tniftees  or 
committee  of 
a  fever  hospi- 
tal to  be  apo- 
thecary there- 
to, and  com- 
poQuding 
drugs  for   the 
patients  in 
such  hospital, 
does  not  sub- 
ject himself  to 
the  penalties 
ioflicted  by  the 
31  G.  3,  c.  34, 
for  practising 
the  art  and 
mystery  of  an 
apothecary 
without  a  cer- 
tificate from 
the  Apothe- 
caries' Hall. 


THE  GOVERNOR  AND  COMPANY  OF  THE 
APOTHECARIES'  HALL. 

NICOLLS.* 

Debt  for  penalties,  against  the  defendant  for  having  practised,  the  art 
and  mystery  of  an  apothecary  without  any  certificate  from  the  Governor 
and  Company  of  the  Apothecaries'  Hall  of  Ireland. 

At  the  trial  of  the  case  at  the  Spring  Assizes  of  1843,  for  the  county 
of  Meath,  before  Torrens,  J.,  it  was  proved  on  behalf  of  the  plaintiffs 
that  the  defendant  was  elected  apothecary  to  the  Navan  Fever  Hospital, 
and  had  since  his  appointment  as  apothecary  compounded  prescriptions 
for  the  patients  in  the  hospital. 

The  plaintiffs  having  closed  their  case.  Counsel  for  the  defendants 
then  called  on  the  learned  Judge  for  a  nonsuit,  or  to  direct  a  verdict  for 
the  defendant,  on  the  ground  that  the  31  C  3,  c  34  (the  statute  on 
which  this  action  was  brought)  did  not  apply  to  the  case  of  a  resident 
apothecary  in  a  Fever  Hospital.  The  learned  Judge  refused  so  to  do ; 
and  evidence  was  then  given  by  the  defendant  of  his  competency  to 
act  as  an  apothecary,  by  the  testimony  of  three  medical  witnesses. 
There  was  no  evidence  of  the  defendant  practising  as  an  apothecary  except 
in  connection  with  the  hospital. 

The  learned  Judge,  with  the  consent  of  both  parties,  directed  a  ver- 
dict to  be  entered  for  the  plaintiff's,  with  liberty  to  the  defendant  to 
apply  to  the  Court  above  to  have  this  verdict  turned  into  one  for  him, 
if  the  Court  should  be  of  opinion  that  the  objections  ought  to  have 
prevailed. 


*  Abtente^  Pbnnefat^BA,  C.  J« 
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A  conditional  order  having  been  obtained  in  pursuance  of  the  leave    M.  T.  1844. 
so  reserved^-  Queen'sBeneh. 

APOTHECA* 

Mr.  Murphy,  Q.  C,  with  whom  was  Mr.  MuUen,  moved  to  make  the    RIBs'  hai.l 
order  absolute. 

The  plaintiffs  were  bound  to  prove  that  the  defendant  was  an  apothe- 
cary, and  as  such,  did  acts  bringing  himself  within  the  statute  31  Cr.  3, 
c  34 :  Brown  ▼•  RMmon  (a).  The  defendant  here  is  practising  in  the 
employment  of  the  trustees  or  committee  of  the  hospital,  and  to  bring 
him  within  the  statute  he  must  be  shown  to  have  opened  a  shop. 
The  22nd  section  is  of  importance,  and  in  the  23rd  section  giving 
an  appeal,  it  uses  the  words  **  Such  person  so  intending  to  open  shop  ;** 
and  it  authorises  the  College  "to  grant  to  the  person  so  appealing 
such  certificate  as  hereinbefore  mentioned,'^  that  is,  a  certificate  to  open 
a  shop,  not  one  to  practise  as  an  apothecary.  The  Act  is  a  penal  one 
and  must  be  construed  strictly.  The  26th  section  is  the  one  under 
which  they  proceed,  and  the  certificate  therein  referred  to  is  the  one 
mentioned  in  the  22nd  section ;  the  27th  section  establishes  our  view, 
that  reference  is  made  to  the  opening  of  a  shop,  and  not  to  the  practising 
as  an  apothecary.  We  contend,  that  the  defendant  has  been  rendered 
qualified  under  the  54th  (?.  3,  c.  62,  &  6,  which  authorises  the  governors 
of  any  infirmary  to  give  a  salary  to  an  apothecary  who  has  serred  an 
apprenticeship  for  making  up  and  administering  medicine  in  the  infirmary ; 
and  in  connection  with  this  Act,  the  subsequent  one  of  the  58th  G.  3, 
c.  47,  s.  3,  may  be  considered :  The  Queen  v.  The  Treaeurer  of  the 
MitcheUtown  Fever  Hospital  (b). 


Mr.  RadcUffe,  Q.  C,  with  whom  was  Mr.  Hayes  and  Mr.  H.  Smythe, 
contra.— The  preamble  of  31  (?.  3,  is  to  be  considered  as  showing  what  its 
policy  was;  it  is  admitted  the  defendant  was  elected  apothecary  to 
the  hospital,  and  acted  as  such.  It  is  not  requisite  that  he  should 
keep  a  shop:  Hogan  v.  Somerville (c).  The  Act  is  not  penal,  but 
remedial. — [Cbamptoh,  J.  Properly,  it  is  both  one  and  the  other.] — 
The  Apothecaries*  Company  t.  Greenwood  {d).  The  construction 
of  the  22nd  and  26th  sections  is  not  as  the  other  side  allege. — 
[Cbamptoh,  J.  Merely  opening  a  shop  is  not  the  thing,  but  opening 
an  apothecary's  shop  for  the  purpose  of  carrying  on  the  art  and  mystery 
of  an  apothecary.] — He  might  carry  on  the  art  of  an  apothecary  with- 
out baring  a  shop,  and  may  incur  the  penalty  if  he  practice  in  an  hos- 
pital :  Hogan  v.  SomerviUe.  in  England,  great  strictness  has  been 
observed  with  regard  to  persons  bringing  themselves  within  the  exceptions 


(a)  1  Car.  &  Pay.  264. 

(c)  7  Taunt.  401 ;  S.  C.  1  Moor.  103. 


{6)  1  Ir.  Law  Rep.  7. 
(d)  2  Bar.  &  Ad.  708. 
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M.  T.  1844.  in  the  English  Katuto  55  G.  3,  c  194 :  AtUson  ▼.  Haifdon(ay;  And  the 
Q^f^^^Bench.  words  in  the  Irish  statute  are  comprehensive  eno^igh  to  bring  the  M^w^* 
APOTHECA-  ant  within  it. — [Cbampton,  J.  The  certificate  referred  to  in  the  22nd 
RIBS  HALL  section  is,  to  open  shop  or  follow  the  art  and  mystery  of  an  apothecary, 
and  in  the  succeeding  section  the  words  are,  "to  open  shop'*  merely].— 
In  The  Apotheoariei  Company  ▼.  AlUn  (b),  Denman,  C  J.,  says,  **  It  is 
**  true  that  the  Court  held,  in  The  Apothecariei  Company  v.  Warburton^ 
<*ihat  a  man,  who  before  August  181$,  had  adminiatered  medicines 
'*wtthoiut  being  able  Xo  make  up  a  physician's  prescription,  had  not 
"  practised  so  as  to  be  withia  the  protection  of  55  G.  3,  c.  194,  a.  20 ; 
"  but  it  does  not  follow,  that  %  person  so  4isquaUfied  is  free  Irom  the 
"  penalty  there  imposed."-^[CBAMPTON,  J,  An  apothecary's  business 
is  a  trade  of  a  public  nature,  whereas  a  person  employed  by  a  fever 
hospital  is  not  a  trader,  he  is  merely  doing  duties  under  the  order  of 
superiors;  the  Act  did  not  contemplate  persons  acting  in  a  private 
house} — The  54  G.  3,  c  62,  has  no  application  here,  it  applies  (o 
infirmaries,  not  to  fever  hoapitab. — [Bubton,  J.  What  is  meant  by 
practising  the  art  and  mystery  of  an  apothecary  ?  The  Act  speaks  of 
opening  a  shop ;  do^s  it  not,  therefoi^,  show  that  it  coatemplaied  a 
|>ractising  with  the  public,  and  not  the  case  of  one  acting  in  a  fever 
hospital?  A  man  may  not  hoUJ  himself  out  as  an  apothecary,  and 
yet  be  may  attend  a  faimly  for  compounding  medicioes;  does  he  come 
within  its  provisions?} — Here  is  a  public  praoUsiiig,  though  it  be 
restricted  as  to  numbers.  The  apathecary  of  a  fever  hoepital  is  pre- 
sented for  by  the  county. 

Burton,  J. 

Having  stated  the  (acts  of  the  ease,  proceeded  to  say  :  Upon  the  best 
consideration  I  have  been  able  to  give  this  case,  I  have  ^me  to  the  ooo- 
clusion,  and  I  believe  the  other  members  of  the  Court  concur,  that  the 
defendant  does  not  at  all  come  within  the  meaning  or  language  of  the 
statute  upon  which  this  action  has  been  grounded.  My  mind  has  i^vered 
much,  and  mainly  because  of  the  language  used  io  reported  cases  aa  the 
subject.  The  Courts,  in  some  cases,  have  taken  pains  to  carry  into 
effect  a  penalty,  and  in  others  to  do  away  with  it ;  but  in  cases  of  penal- 
ties inflicted  by  statute,  the  Court  are  bound  to  inquire  into  the  meaning 
of  the  Act,  and  to  carry  it  into  effect.  The  true  meaning  of  the 
language  of  this  statute  may  be  a  matter  of  considerable  nicety.  The 
provision  of  the  statute  h  substantially  this,  that  no  person  shall  carry 
on  the  business  of  an  apothecary,  by  opening  a  shop,  or  carrying  on  the 
trade  or  mystery  of  an  apothecary,  unless  he  is  <)ualified  by  pursuing  a 
prescribed  and  particular  course  of  proceeding.     Now,  the  statute  is  of 

(a)  4  Bing.  619.  (b)  iB.k  Ad.  635. 
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great  coneqiience  to  persons  blading  ia  the  compounding  of  mediciue,  M.  T.  1844. 
for  it  pntt  Ihem  umior  certaio  rMtrieiions  ;•  I  iiie«K»  persona  who  carry  on  Qft^en*s£ench. 
Ihat  partieuUr  traile  vilh  tlie  pjitblic ;  hat  tke  ^etdon  4iere  is,  whether  ^iror^KCA- 
wbat  Ihe  defienckot  het  done  brings  bim  within  the  statute  »  question?  mbb'^hai.l 
I  conceife  not,  Mkher  within  the  statutOt  nor  wkUn  the  meaning  of  the 
Legislature. 

It  strikes  me  ihat  the  Act  meant  to  apply  to  persons  who  earned  on 
the  trade  or  heaiaess  of  an  apothecary  in  a  pwUic  manner,  or  opened  a 
shop  lor  that  purpose*  because,  by  entering  into  trade,  tbit  petson  came 
within  Che  staUite ;  holding  out  to  the  public,  that  he  was  a  trader  in 
a  bttginess  which  be  was  not  duly  qualified  to  follomr.  New,  I  must  say, 
not  without «  certain  degree  of  doubt,  I  am  of  opinion  that  this  case  does 
not  fall  within  the  provision,  language  or  meaning  el  the  Act,  because 
it  is  the  case  of  a  person  who  has  studied  ihe  aeienoe  of  an  apothecary, 
and  who  has  been  elected  by  a  company  ^of  persons  concerned  for  a  fever 
hespiial,  who,  considering  his  qualifications,  have  thought  him  a  person 
^t  to  be  employed  in  makiug  up  mcdiciees  for  ihe  purposes  of  that 
hospital,  but  that  does  not  come  within  the  case  contemplated^ by  the 
statute  ;  it  is  not  ihe.  case  of.  a  man  holding  hiflmelf  uut  as  cairying  on 
business  with  the  public,  and  thai  is  suiicie»t  to  lead  my  mtnd  to  the 
conclusion,  that  this  penalty  ought  not  to  be  enforeed,  and  therefore, 
4bat  the  conditional  order  should  be  made  abeolate» 

Crabifton,  J. 

This  Act  was  passed  for  the  purpose  of  forming  a  corporation  in 
the  city  of  Dublin,  with  the  view  to  regulate  the  profession  of  apo- 
thecaries throughout  Ireland,  and  it  recites  that  *<  Whereas  not 
**  only  many  but  great  .inconveniences  have  arisen  from  the  want  of 
**a  Hall,  anally  supplied  with  medicines  of  the  purest  quality,  pre- 
**  pared  upder  the  infection  of  persons  well  skilled  in  the  art  and 
*' mystery  of  such  preparations,  but  also  frequent  frauds  and  abuses 
«  have  been  imposed  and  jiractised  on  his  Majesty's  subjects,  &C.,  by  the 
**  ignorance  and  unskilfulness  of  divers  persons  pretending  to  the  art  and 
"  mystery  of  an  apothecary,  to  the  injury  of  the  fair  trader,  the  disappoint- 
**  ment  of  the  physician,  and  the  imminent  hazard  of  the  lives  of  his 
**  Majesty's  faithful  subjects  throughout  the  realm,"  &c. ;  and  the  question 
here  is  whether  a  penalty  has  been  incurred  by  the  defendant  in  this  case 
under  the  26th  section  of  that  statute.  Now,  the  defendant  has  been 
elected  by  the  subscribers  to  a  fever  hospital,  for  discharging  the  duties 
therein  of  an  apothecary,  and  it  is  said  that  he  has  incurred  a  penalty 
under  that  section,  his  duty  being,  under  the  directions  of  the  governors 
of  that  hospital,  to  xrompound  the  medicines  necessary  for  it.  The  words 
of  that  section  are,  <*  That  if  any  apothecary  shall  have,  take,  indent, 
'*  receive,  or  hire  any  person  or  persons  as  an  apprentice,  or  as  a  shop- 
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**  mMD,  jourDeymaD,  ImmmDi  o?eneer  of  hu  8liop»  or  manaiger  of  bis 
**  bunoegSy  as  an  apothecary^  w  sball  open  shop  or  wareroom  for  the  retdt 
**  of  mediciDe,  or  practise  th#  nl  and  mystery  of  ao  apothecary,  without 
**  such  person  or  persons  haying  oblaiwed  the  proper  eertilcate  for  that  pur- 
«  pose  hereinbefore  directed,  such  person  shall  be  liable  to  a  penalty,"  &c 
Has  then  that  penalty  been  incarred^  because  the  defendant  has  com- 
pounded medicine  according  to  the  preaeriptions  of  the  physician,  in  (he 
establishment  to  which  he  was  elected  ?  The  defendant  hu  no  shop  in  the 
hospital  for  retailing  medicine ;  he  has  a  roon  belonging  to  the  establish- 
ment. Then,  has  he  practised  the  art  and  mystery  of  an  apothecary  b 
this  kingdom,  within  the  meaning  of  the  statute  ?  Now,  I  think  he  hss 
not  practised  as  an  apothecary  within  the  meaning  of  the  Act.  It  is 
objected  that  he  has  no  certificate  from  the  Apothecaries  Hall }  that  may 
be  ?ery  important,  but  we  cannot  extend  the  words  beyond  the  scope  of 
the  Act  of  Parliament ;  there  are  two  subjects  of  penalties  in  the  26th 
section,  the  opening  of  shop,  and  the  practising  as  an  apothecary.  Now,  the 
defendant  hu  not  opened  shop, — ^hu  he  then  practised  the  art  and  mystery 
of  an  apothecary  ?  that  is,  is  it  the  case  of  a  man  compounding  and  retailing 
medicines  ?  A  mischief  that  the  Act  provided  for,  wu  the  practidag  to 
the  injury  of  the  fair  trader,  but  the  defendant  does  nothing  of  the  sort. 
To  limit  the  Act  of  Parliament  to  the  opening  of  a  shop  would  be  con- 
tracting the  Act,  but  I  cannot  conceire  the  Act  applies  to  a  prints 
establishment,  where  nothing  is  done  except  under  the  direction  of  the 
hospital  committee,  and  where  no  medicine  is  sold.  The  defendant  is 
nothing  but  a  servant  to  the  hospital.  There  is  no  substantial  distinction 
between  the  English  and  Irish  Act,  only  that  the  latter  is  more  precise* 
Hogan  ?.  SomerviUe  does  not  apply.  That  was  the  case  of  a  person 
libelled,  and  the  libeller  says,  you  cannot  show  you  are  an  apothecary,— 
but  the  answer  wu  that  he  wu  within  the  exception  of  the  14th  sectioa 
of  the  English  Act ;  therefore  it  does  not  touch  this  case.  The  defend- 
ant here  hu  never  practised  u  an  apothecary,  except  u  servant  to  the 
subscribers  of  the  hospital,  and  it  is  just  the  cue  of  a  private  person 
employing  another  individual  to  compound  medicines  for  him. 


Perrin,  J. 

I  do  not  think  the  defendant  hu  either  opened  shop  or  practised  the 
art  or  mystery,  or  exercised  the  trade  of  an  apothecary.  An  apothecarj 
IS  a  person  who  buys  and  prepares  medecine  for  sale  ;  this  person  did  not 
act  in  this  way,  he  merely  compounded  medicine  for  the  use  of  the 
h98pital,  and  it  is  plain  that  the  Act  wu  only  intended  to  apply  to  a  per- 
son exercising  the  trade  in  public. 

Order  absolute  with  costs. 
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HEMPHILL  V.  M'KENNA. 


M.  T,1844- 


This  cam6  before  the  Court  on  a  bill  of  exceptions. 


Nov.  16. 


tiODS. 


Mr.  Maedonagky  Q.  C^  stated  that  the  junior  Counsel  who  had  been  A  jamorComi- 

originallj  in  the  cause  had  died  since  last  Term,  and  the  parties  were  wajt™  oiLii  a 

unable  to  retain  a  new  Counsel.     Under  those  circumstances,  he  wished  ^\  ^  exoep- 
to  know  if  he  might  be  permitted  to  open  the  exceptions. 

Sedper  Curiam  (Burton,  J.,  and  Crampton,  J.) — 
It  must  stand  over  until  the  next  law  day ;  and  in  the  meantime  a 
junior  Counsel  must  be  retained. 


THE  QUEEN 
At  the  prosecution  of  MICHAEL  FOX,  Officer  of  Excise, 

MICHAEL  M'FEELY.* 

Mandamus. — A  conditional  order  had  been  obtained  that  a  writ  of 
mandamus  do  issue,  directed  to  the  Assistant-Barrister  and  the 
Justices  of  the  Peace  for  the  city  and  county  of  Londonderry,  to 
hear  and  determine  an  appeal  of  the  prosecutor,  against  the  decision 
of  George  Knox  and  John  Acheson  Smythe,  two  of  the  Justices  of  said 
city  and  county  of  Londonderry,  on  the  hearing  of  an  information  exhi* 
bited  by  order  of  the  Commissioners  of  Excise  against  the  defendant, 
for  the  recovery  of  a  penalty  of  £100  incurred  by  him  under  the 
Customs  Act  3  &  4  W.  4,  c.  53,  s.  44. 

Thb  order  had  been  obtained  on  the  affidavit  of  William  Corbett, 
Supervisor  of  Excise.      It  set  out  the  information,   that   <<  Michael 

*  Ab§eni€  Pbnnifatbbb,  C.  J. 


Nov.  16. 

An    appeal 
does    not    lie 
nnder  7  &  8 
G.  4,    c.   63, 
s.  82,  from  a 
dismissal   bj- 
Jastioee    at 
Petty  Sessions 
of  an  informa- 
tion  brought 
fbr  a  onstoms* 
offence  (nnder 
8  &  4   W.  4, 
0.   53,  s.  44) 
bj  an   excise 
officer,  by  tIt- 
toe  of  4  &  5 
W.  4,  c.  63, 
S.38. 
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M.  T.  ]84i,    **  M*Feely  being  a  subject  of  her  Majesty*  within  four  calendar  months 
Queen'tBeneh.    i<  „q^  jgg^  p^^^^  j^  ^j^^  ^p^  ^^^  ^^^  ^^^  ^jj^j  knowingly  harbour,  keep  and 

**  conceal,  and  did  knowingly  permit  and  suffer  to  be  harboured,  kept  ind 
**  concealed  divers  uncustomed  goods — that  is  to  say,  divers,  to  wit,  7^  lbs. 
**  of  tobacco,  the  same  being  tien  and  there  goods  liable  to  the  paj- 
*^  ment  of  duties  of  customs,  which  had  been  before  that  time  illegallj 
**  unshipped  from  a  certain  vessel  without  the  paym«it  of  tlie  said  datiea; 
**  contrary  to  the  form  of  the  statute,  and  soforth.**  It  further  stated 
^  That  this  inforawtion  caMe  on  to  be  heard  on  the  7th  of  MmA  hsl,  before 
•*  two  of  her  Majesty's  Justices  of  thet  Peabe  fbt  that  distrvct;.  and  upo» 
**  that  occasion  the  defenda&l  pemdnally,  as  weU  as  by  attorney,  appeared^ 
<<  and  thereupon  deponent,  as  well  as  one  Michael  M'Caan,  were  examined 
"  on  the  part  of  the  prosecution,  and  were  cross-examined  on  the  part  of 
*<  the  defendant,  wlnk^  did  not  prodoe^  any  witnesses  eo  his  own  behalf; 
**  tliat  the  case  then  terminated,  the  Magistrates  dismissing  the  case,  and 
''acquitting  the  defendant  of  the  charge  in  the  said  informaition :  that 
"  thereupon  the  officer  appealed  from  such  dismissal  to  the  next  General 
"  Quarter  Sessions  of  the  Peace  to  be  holden  next  after  the  expiration 
'<  of  twenty  days  from  the  said  judgment  of  dismissal  from  the  said 
"  city  and  county  of  Londonderry :  that  they  were  held  on  the  29th 
"  of  March  last,  at  which  the  Assistant- Barrister  for  said  city  and 
<'  county  presided ;  that  the  appeal  was  called  on,  when  the  defendanfs 
''  attorney  objected  to  the  jurisdiction  of  the  Court  of  Quarter  Sessions 
**  to  entertain  or  hear  the  same  ;  inasmuch  as  the  information,  althoagh 
'<  exhibited  by  order  of  the  Commissioners  of  Excise,  sought  to  recover  a 
''penalty  of  £100  imposed  for  a  breach  of  the  customs  laws  of  the 
"3  &  4  IFl  4,  c.  53,  under  which  Act  there  was  no  right  of  appeal;  that 
"the  Assistant- Barrister  concurred  in  that  view,  and  refused  to  entertain 
"  the  appeal,"  &c. 

Mr.  MajoTy  Q.  C,  showed  cause. — The  question  here  is,  whether 
under  the  circumstances  of  this  case  an  appeal  is  given.  The  information 
is  filed  under  3  &  4  FF.  4,  c.  53,  s.  44,  an  Act  for  enforcFng  penaltiesfor 
offences  committed  against  the  customs  laws^  The  Act  is  solely  appli- 
cable to  the  customs  department;  the  44th  section  creates  the  ofedce, 
and  the  75th,  79th,  89th  and  91st  sections  specify  the  mode  in  whidi 
the  penalties  inflicted  by  the  Act  are  to  be  recovered.  The  75th  section 
directs  the  proceedings  to  be  instituted  before  Magistrates  in  the  name  of 
an  officer  of  customs,  or  to  prosecute  the  offender  in  the  Exchequer; 
but  if  the  decision  be  against  the  officer,  he  having  chosen  the  tribunal, 
as  in  the  present  case — the  Petty  Sessions — and  no  right  of  appeal  being 
given  by  the  Act  of  Parliament,  the  officer  is  concluded  by  it.  This 
proceeding,  however,  is  instituted  by  the  excise  department,  who,  under 
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Ibe  4  &  5  fT.  4,  c.  5 1 ,  s.  28,  are  enpowered  to  pro86cut6  for  oSvnces  com-  .  M.  T.  1 844. 

mitted  against  the  customs,  bi»t  there  is  no  right  of  appeal  givien  them  ;    Q^^'^^g^^* 

there  is  a  mere  transfer  of  the  rights  of  the  customs  to  the  Commts-    th£  queen 

sioiiers  of  Excise.     By  the  7  &  8   G.  4,  c.  53,   s.  82,   the   Excise  ^' 

Commissioners  have  a  power  of  appealing ;  but  that  is  onlj  for  excise 

offences. — [Crampton,  J.     The  question  is,  can  section  82  of  7  &  8 

G.  4,  c.  53,  be  brought  in  aid  of  3  &  4  FT.  4,  c.  53  ?] — This  is  a  customs 

offencoy  and  if  an  officer  of  cdstoms  prosecuted  here,  he  Would  have  no 

appeal  from  the  decision  of  the  Magistrates;  and  it  follows  that  an  excise 

offlicer  atandingin  his  place  cannot  claim  an  extensiorn  of  powers  beyond 

lb6se  vested  in  hint  whom  he  represents ;  if  this  were  an  excise  offi&nce, 

I  could  not  contend  this  general  Act  did  not  give  th^  power  of  appeal. 

£ut  no  appeal  exists  here,  for  there  are  no  express  words  giving  that  right 

to  the  Commissioners  of  Excise;  the  Act  merely  transfers  to  them  the  right 

of  the  Commissioners  of  Customs ;  and  unless  it  can  be  established  that 

an  appeal  U  given  by  intendment;  bone  exists.  The  King  t.  Harriion  (a) 

-shows  that  an  appeal  differs  from  a  e^tieraHt  which  is  a  common  law 

right ;  right  of  appeal  exists  by  statute.     Abbott,  C.  J.,  sajrs : — '<  For  the 

^'rule  of  law  isi  that  although  a  certiorari  lies,  unless  expressly  taken 

u  away,  yet  an  appeal  does  not  lie  nnless  expressly  given  by  statute.'' 

In  The  King  v.  Justices  of  OxfMi{h),  Lord  Ellenborough  saysj  "An 
appeal  is  not  a  matter  of  common  right,  but  of  special  provision :''  and  so 
in  the  case  of  The  Queen  v.  Stock  (c),  it  was  held  that  an  appeal  cannot 
be  given  by  implication.  The  King  v.  The  Justices  of  Surrey  (d)  shows 
that  even  a  reference  by  one  Act  of  Parliament  to  another  will  not  do. 

Mr.  Smyly^  with  whom  were  Mr.  Jehh  and  The  Solicitor 'General^  for 
the  conditional  order. 

This  proceeding  is  for  a  violation  of  the  law  under  the  Customs  Act ; 
and  although  that  Act  does  not  give  any  right  of  Appeal,  yet  the  subse- 
quent one  of  4  &  5  FF.  4,  c.  51,  transfers  to  the  officers  of  excise  the  power 
of  suing  for  any  offence  committed  against  the  customs  laws ;  have  they 
therefore  power  to  appeal  ?  Under  the  Customs  Act  we  would  not  have 
power  to  appeal ;  but  the  Act  transferring  the  powers  of  suing  to  the 
officers  of  excise,  changed  offences  of  this  description  into  offences  against 
the  excise  laws,  and  gave  to  the  officers  of  excise  all  the  powers  they 
before  possessed,  of  suing. — [Crampton,  J.  Do  you  contend  that  the 
powers  possessed  by  the  customs  are  transferred  to  the  excise  ?] — We 
say  they  have  concurrent  powers,  and  that  this  appeal  is  given  by  the 
7  &  8  (r.  4,  c.  53.  The  words  of  that  Act  are  personal,  and  the  appeal  is 
personal. 

(a)  1  Chitt.  Rep.  571.  {b)  I  M.  &  Sel.  448. 

(c)  8  Ad.  &  El.  406.  {d)  2  Term  Rep.  604. 

3     A 


Digitized  by  VjOOQ IC 


M^rEKLY. 


398  CASES  AT  LAW. 

M.  T.  1844.  Crampton,  J. — You  cannot  come  tinder  the  first  part  of  this 
i^tivetCtBench.  gection,  because  the  terms  of  it  are  inconsistent ;  you  go  on  the  words, 
TaE  QUBEN  <<  In  case  any  officer  of  excise  exhibit  any  information."  What  kind  of 
^'  information  is  that  ?  Not  for  an  offence  under  the  statute  of  3  &  4  IF.  4: 

and  the  statute  4  &  5  FFl  4,  has  given  you  nothing  but  liberty  to  sue.    I 

do  not  think  there  is  any  appeal  here. 

BuBTON,  J. — The  right  of  appeal  is  given  for  the  express  purpose  of 
taking  away  the  necessity  of  a  certiorari^  and  excludes  the  excise  officer 
from  that — that  is,  it  throws  the  trouble  of  proceeding  by  certiorari  on 
him ;  and  you  say  that  being  so,  the  statute  should  be  so  construed  as 
altering  the  mode  of  proceeding  from  certiorari  to  appeal:  but  you 
must  show  that  the  words  of  the  statute  expressly  warrant  that  con- 
struction. 

[Perrin,  J. — Your  argument  would  go  this  length,  that  the  officer  of 
excise  has  a  right  to  a  certiorari  as  well  as  a  right  to  appeal.] — He  has; 
the  58th  section  so  enacts. — [Crampton,  J.  "  Relating  to  the  revenue 
of  excise "  means  an  information  brought  under  the  Excise  Acts.  How 
can  you  have  it  under  the  Customs  Acts  ?] — Under  this  58th  section. — 
[CRAifPTON,  J.     There  is  no  appeal  given  by  it.] 

Burton,  J. 

We  must  allow  the  cause  shown. 
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M.  T.  1844. 
Queen' tBench, 


JOHN  CONDON,  Adminigirator  of  JAMES  CONDON, 

V, 

WILLIAM    RYVES.* 


Nov.  19. 


AssuMFSiT. — The  declaration  stated,  <<  For,  that  whereas  the  defendant, 
"  to  wit^  on,  &C.9  at,  &c.,  was  indebted  to  James  Condon,  deceased,  in 


A  deolaration 
stated  that  the 
defeDdant  was 
"  the  sum  of  £300  for  the  price  and  value  of  work  then  and  there  done,    iudebted  to  J. 

**and  materials  for  the  same  provided  by  the  said  James  Condon^  in  his   io''|^  certain' 

"  lifetime,  for  the  defendant  at  his  request.     And  in  £200  for  the  price   ^™  1°^* 

"and  value  of  goods  then  and  there  sold  and  delivered  by  the  said    and  in  another 

**  James  Condon,  in  hb  lifetime,  to  the  defendant  at  his  request.     And  in   ^^j™'  i^d^de-^ 

"  £100  for  the  agisting  of  divers  cattle  by  the  said  James  Condon,  in  his   liyered  by  the 

**  lifetime,  before  that  time  agisted  in  certain  pastures  of  the  said  Jame»   ^nd  in  another 

"  Condou,  for  the  defendant  at  his  request.     And  also,  the  said  defend-   V^^  for  ajjist- 

^  ing  of  diTere 

''ant   on   the    same   day  and   year,  and  at   the   place  aforesaid,  was   oattl^ without 

"  indebted,"  &c.     Here  followed  the  money  counts,  and  the  declaration   pj^°/  ^^ 

concluded  thus:     ''  And,  therefore,  the  defendant  afterwards,  to  wit,  on^  p>&7;  it  also 

**  the  day  and  year  last  aforesaid,  and  at  the  place  aforesaid,  in  consi- 

**  deration  of  the  premises,  then  and  there  promised  to  pay  the  said  last 

**  mentioned  several  monies  respectively  to  the  said  James  Condon,  in 

"his  lifetime,  on  request;  yet,  he  hath  disregarded  bis  promises  and 

"  hath  not  paid  any  of  the  said  monies  or  any  part  thereof,"  &c 

Special  demurrer  to  the  6rst,  second  and  third  counts,  assigning  as  cause 
that  there  was  no  promise  alleged  in  them. 

Joinder  in  demurrer. 


money  couots 
which  thus 
commenced : 
''  And  also, 
the  said  de- 
fendant on  the 
same  daj  and 
year,  and  at 
the   place 
aforesaid,  was 
indebted," 
&o.,  and  thus 
COB  eluded, 
"And  there- 
fore the  de- 

rer. — There  is  no  express  assumpiit  as  to  the  first  three  counts :  Wilton  ^ards  to  wit* 
y.  Mitchell  {a)y  which  decision  was  founded  on  Harding  v.  Hibel  (b) ;  on  the  day  and 
Barnes  v.  Keily  (c) ;  Mills  v.  Bamfield  {d).  Here  the  uncertainty  of  aforesaid,  and 
the  manner  in  which  the  assumpiit  has  been  framed  has  been  specially    ^or^^id   in 

consideration 
of   the  pre- 
mises, then  and  there  promised  to  pay  the  said  last  mentioned  several  monies  respectively, 
to  the  said  J.  C,  in  his  lifetime,  on  request ;  yet  he  hath  disregarded  his  promises,  and 
hath  not  paid  any  of  the  said  monies,  or  any  part  thereof."    HeUl^  on  special  demurrer,, 
that  the  nrst  set  of  counts  were  bad  as  not  containing  a  promise. 


Mr.  Michael  Barry^  with  whom  was  Mr.  Pigot,  Q.  C,  for  the  demur* 


(a)  3  Ir.  Law  Rep.  538.  (6)  4  Tyrw.  314. 

(e)  Cr.  &  D.  A.  N.  C.  368. 
id)  1  Ir.  Law  Rep.  323 ;  S.  C.  1  Jebb  &  S.  647. 
*  Coram  Bueton,  J.,  and  Cbampton,  J. 
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M.  T.  1844.  relied  on  as  ground  of  demurrer.  The  declaration  in  the  present  case 
QwenjsBencA,  jg  ^ot  like  that  in  Barnes  v.  Keily^  it  is  not  one  consolidated  count»  but 
CONDON  three  separate  counts  preceding  the  money  counts,  and  separated  by  aa 
averment  of  place  and  time. — [Crampton,  J.  Is  it  contended  on  the 
other  side  that  they  are  all  one  count  ?] — The  pleader  cannot  say  that, 
for  he  avers  that  <*  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid," 
words  only  referable  to  the  common  counts.  Certainty  to  a  commoD 
intent  is  not  sufficient :  Co,  Lit.  303,  a.  ^T  6*  There  it  is  said,  a  decla- 
ration should  contain  two  things,  certainty  and  verity  ;  the  declaration 
here  is  both  ambiguous  and  uncertain ;  uncertain,  not  merely  as  to  the 
moniesy  but  on  the  face  of  it  it  is  uncertain  whether  any  promise  was  ever 
made  to  the  intestate  :  Price  v.  Boston  (a) ;  Bancks  v.  Camp  (b)  ;  thai 
case  is  distinguishable  from  the  present,  for  there  there  was  a  promise  to 
pay  according  to  the  tenor  of  a  certain  instrument. 


Mr.  Hobartt  with  whom  was  Mr.  Napier^  Q.  C,  in  support  of  the 
declaration. — If  necessary,  we  might  go  the  length  of  saying,  there  is  but 
one  count  in  this  declaration  ;  the  word  **  whereas"  is  omitted,  but  it 
was  inserted  in  Wihon  v.  Mitchell,  In  Sonder  y.  Darcy  (c),  the  Chief 
Baron  observes,  "  The  substance  of  the  decision  in  MxUs  y.  BamfiM 
'*  is,  that  the  words  *  last  mentioned '  will  be  held  to  apply  to  every  thing 
**  to  which,  for  the  purposes  of  supporting  the  delaration,  it  is  necessary 
"  they  should  apply  :'*  Galway  v.  Rose  (d) ;  Cheevers  v.  Partington  («). 
Price  V.  Eastony  was  an  arrangement  between  three  persons,  and  it 
became  necessary  by  express  averment  to  show  a  promise;  that  does 
not  apply  to  an  indebitatus  assumpsit  where  the  law  implies  a  pro- 
mise. No  uncertainty  is  caused  here  by  the  introduction  of  the  words 
"last  mentioned." — [Crampton,  J.  The  rule  of  the  Court  distin- 
guishes between  common  counts  and  those  of  a  different  character ;  the 
common  counts  are  those  specified  in  the  rule,  and  provision  is  there 
made  for  the  insertion  of  the  words  "  last  mentioned  ;**  so  that  when 
there  are  common  counts,  they  may  be  all  put  together  in  one,  and  the 
general  promise  applies  ;  but  here  you  cannot  say  the  counts  are  one 
common  coont,  for  there  is  a  count  for  agistiug.]-»The  rules  cannot 
vary  the  principles  of  pleading. — [Burton,  J.  Your  argument  would 
establish  that  the  words  *•  last  mentioned"  have  no  meaning.] — So 
it  was  held  in  Mills  v,  Bamjield ;  the  forms  are  merely  given  for 
example.  If  there  be  no  special  counts  the  promise  at  the  end 
will  apply  to  all  to  which  it  can  apply ;  the  word  "  respectively" 
throws  it  back  to  every  part  of  the  declaration.     The  word  "whereas" 


(a)   ]  Nev.  &  Man.  303. 
(c)  6  Ir.  Law  Kep.  62. 

{€)  4  Dowl.  r.  C.  75* 


(6)  9  Bing.  604. 

id)  8  Dowl.  P.  C.  239. 
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distinguishes  actions  on  the  case  from  actions  of  trespass,  and  includes 
all  that  follows ;  but,  if  the  pleader  introduce  a  second  ''  whereas"  he 
divides  the  counts.  Here  it  is  averred  '<  in  consideration  of  the  premises 
respectively ;"  that  is  important ;  no  new  day  is  stated,  but  the  same  day 
and  year,  &c.,  <<hath  disregarded  his  promises,"  applying  thus  to  the 
whole  action.  The  words  ''  last  mentioned"  are  insensible  unless  there 
be  a  special  count,  and  you  may  reject  whatever  is  insensible  :  Wetland 
^*  Brown  (a) ;  and  surplusage  is  no  ground  of  special  demurrer :  ArcJ^ 
Plead,  and  EM.,  98,  99i  last  ed. 


M.  T.  1844. 
Qneen^eBench, 


Mr.  Pigoty  in  reply*-* Uncertainty  makes  this  declaration  vicious; 
there  are  distinct  debts,  and  it  is  impossible  to  say  that  the  words  "  last 
mentioned"  are  insensible  whto  each  debt  ariseafrom  a  distinct  sum  of 
money  \  there  must  be  an  allegation  of  a  promise  to  pay  all  the  sums  for 
which  the  defendant  is  indebted,  and  '*  last  mentioned"  must  mean  some- 
thing different  from  what  precedes  i  ^Mast  mentioned"  must  mean  those 
phiral  sums  in  the  lut  part  of  the  djMkration,  or.Tefar  to  the  whole 
declaration  i  and  thus  being  ambiguous,  the  declaration  is  clearly  bad. 

Ctir*  ad.  vmIL 


Crampton,  J.* 

We  are  of  opinion  the  special  demurrer  must  be  allowed ;  there  are 
two  cases  en  the  point,  the  one  quoted  from  Tyrwhittf  and  the  case  of 
Wileon  v.  MikhM  ^  they  are  quite  decisive.  With  respect  to  the  first 
set  of  counts,  jio  .promise  is  laid,  and  if  a  promise,  it  is  not  laid  with 
sufficient  certainty. 

Allow  demurrer  with  costs. 


Nov.  21. 


(a)  1  H.  &  J.  46. 
*  The  Chibp  Justxcb,  and  Bubton,  J.  were  aUeDt 
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M,  T-  1844. 


THE  QUEEN, 
At  the  prosecutioa  of  the  POOR  LAW  COMMISSIONERS, 

THE  GUARDIANS  OE  THE  POOR  OF  THE  LIMERICK 

UNION. 

Guardiuit    of  In  tfais  caso  a  conditional  order  bad  been  obtained,  that  a  writ  of  man- 

^l  Cted  *rn  ^'^•w'**  do  issue  to  the  Board  of  Guardians  of  the  Poor  of  the  Limerid 

the  office    88  Union,  to  obey  the  order  of  the  Poor  Law  Commissioners  of  the 

po^«r  to    re-  ^^^  ^^  J"°^  1844;  and  to  meet  on  the  day  of  the  week  and  hour  of 

iiign  *«  trust  ^^^  j^y,  and  at  the  place  already  appointed  for  holding  the  ordintrj 

tfaem.  meetings,  and  hold  an  ordinary  meeting  once  at  least  in  every  week, 

In  cue  the  for  the  execution  of  their  duties,  unless  cause  shown  in  six  days  after 

C:tZ,Z  the  «»r«ce  of  this  order. 

Court  will  not  This  conditional  order  was  obtained  on  the  affidavit  of  William  J. 

riajTttfsio  issue f  Handcock,  one  of  the  Assistant  Poor  Law  Commissioners,  which  stated 

another    8]^-    ^y^^^  certain  portions  of  the  county  of  Limerick  had,  by  an  order  of  the 

cihc     remedj  '■         ^    ^  *  ,  . 

ba^^Dg^  been     Poor  Law  Commissioners,  been  formed  into  a  union  for  the  relief  of  the 

^''^r  Liw  Ac*^  destitute  poor :  that  by  another  order  the  Commissioners  had  directed 
and  declared  the  guardians  of  the  union  so  formed  should,  subject  to 
the  general  power  of  the  Poor  Law  Commissioners,  have  the  direction 
and  control  of  the  union,  &c. :  that  in  pursuance  of  such  order,  the  guar- 
dians appointed  Wednesday  in  each  week  for  holding  their  meetings ;  and 
that  such  meetings  were  regularly  held  for  some  time.  The  affidavit 
then  set  forth  several  other  orders  of  the  Commissioners,  and  then  stated 
that  on  the  9th  of  October  1844,  the  eX'-offido  guardians  of  said  uoioo, 
with  the  exception  of  one,  announced  their  intention  of  withdrawing  from 
the  board ;  and  that  on  the  same  day  the  elected  guardians,  with  the 
exception  of  one,  tendered  their  resignation  to  the  Poor  Law  Commis- 
sioners, which  was  transmitted  to  the  Poor  Law  Commissioners  by  the 
clerk  of  the  union.  That  in  reply,  the  Commissioners  had  written  to 
each  of  the  guardians,  refusing  to  accept  the  resignation  tendered  by  him. 
That  since  the  guardians  had  tendered  their  resignations  to  the  Commis- 
sioners,  they  had  not  met  for  the  discharge  of  business  on  two  of  their 
usual  and  ordinary  days  of  meeting,  by  reason  whereof  the  standing 
orders  of  the  Commissioners  were  neglected. 

An  affidavit  was  made  in  reply  to  this  order  by  William  Monsell, 
the  chairman  of  the  late  Board  of  Guardians,  stating  that  he,  and 
several  others  of  the  guardians,  had  acted  for  several  successive  years, 
and  that  when  he  had  been  re-elected  in  the  month  of  March  last,  be 
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accepted  tbe  oflSce  id  the  confidence  that  no  alteration  wotdd  be  made  by  M.  T.  1844. 
the  Commiflsionera  in  the  then  existing  powers  of  the  guardians.  That  Qwei^tBench. 
the  guardians  considered  it  important  to  them  in  the  discharge  of  their  the  qubbn 
duties,  that  the  derk  of  the  union  should  be  under  their  control.  That  tbb  guab- 
by  an  order  of  the  Commissioners,  dated  the  3rd  of  May  1844,  it  was  ^g^^^^Q^' p 
provided  that  every  payment  exceeding  £3  should  be  made  by  a  check  the  limb- 
drawn  on  the  treasurer  of  the  union,  signed  by  the  chairman  and  two 
guardians,  and  countersigned  by  the  clerk.  That  by  an  order  of  the 
5th  of  June  1844,  part  of  the  former  order  was  rescinded,  and  it  was  pro- 
vided by  that  order,  that  the  guardians  should  pay  any  sum  greater  than 
£3  by  an  order  on  the  treasurer,  signed  by  the  chairman  of  the  meeting 
and  two  other  guardians,  countersigned,  if  legally  drawn^  by  the  clerk. 
That  the  powers  which  the  guardians  previously  had  of  suspending  the 
clerk  was  taken  from  them.  That  an  order  for  the  expenditure  of  a  sum 
of  £9  had  been  made  by  the  guardians,  which  order  the  derk  refused  to 
countersign.  The  affidavit  further  stated,  that  the  guardians  finding  that 
a  practical  inconvenience  would  arise  from  the  order  removing  the  clerk 
from  the  control  of  the  board,  adopted  a  resolution  calling  on  the  Com- 
missioners to  rescind  that  portion  of  the  order ;  which  was  transmitted  to 
them,  and  they  declined  to  make  any  alteration  therein ;  and  that  there- 
upon the  guardians  resigned. 

Mr.  Whitende,  Q.  C,  with  whom  was  Sir  Cohnan  (yLogUen^  now 
showed  cause. 

There  b  a  preliminary  objection  to  the  form  of  this  conditional  order. 
It  is  entitled,  <<  The  Queen,  at  the  prosecution  of  the  Poor  Liaw  Com- 
missioners (who  are  not  a  corporation),  v.  The  Guardians  of  the  Poor  of 
the  Limerick  Union."  It  is  not  entitled  at  the  prosecution  of  any  one 
person,^-of  Mr.  Handcock,  the  Assistant  Commissioner,  who  made  the 
affidavit  on  which  the  conditional  order  was  granted,  or  of  any  other 
person. 

Indepeadent  of  this  objection,  no  case  has  been  made  to  justify  the 
Court  in  granting  this  mandamus  ;  when  there  is  another  mode  by  which 
the  party  could  have  redress,  that  mode  ought  to  be  pursued :  it  is  only 
when  there  is  no  other  legal  specific  remedy,  that  the  mandamus  will  be 
granted :  Res  v.  Windham  (a) ;  Rex  v.  The  Bishop  of  Chester  (b) ;  Rex 
V.  The  Bank  of  England  (c).  No  board  of  guardians  now  exists,  there- 
fore the  writ  could  not  be  directed  to  the  board  as  such.  It  is  true  that  one 
or  two  have  not  resigned,  but  they  are  not  sufficient  to  constitute  a  board, 
for  the  29th  section  of  the  Poor  Law  Act  (1  &  2  Vic.  c.  56)  provides, 
that  to  constitute  a  valid  meeting,  three  members  of  the  board  must  be 

(a)  Cowp.  378.  (*)  1  T.  B.  396. 

(e)  3  Dong.  524. 
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M.  T.  1844.   present    It  is  true^  a  distinciioD  m^y  be  taken  between  the  «4^  qj^Uo  aadl 

Queer^sBench,    ^^  elected  guardians,  bat  that  will  not  apply  to  the  present  case:  the 

THE  ouBKN     23rd  section  provides,  that  certain  Justices  of  the  Peace  therein  saaed, 

THE  GUAR-     shall  be  ex  officio  guardians ;  but  by  the  24th  section,  the  nnmb^  of 

THB^pooH^p   ^  ^^'^  guardians  to  sit  at  the  board  is  not  to  exceed  one  third  of  the 

THE  LIME-     elected  guardians ;  and  whenever  the  number  of  Justices  in  the  ditftrici  is 

RICK  UNION,   gpg^tgy  jijj^n  one-third,  the  Justices  must  hold  an  election,  and  elect  soefa 

a  number  from  their  body,  aa  w^l  not  amount  to  more  than  one-third 

of  the  elected  guardians,  so  that  in  truth  the  .e»  officio  guardittis  did 

not  take  their  place  at  the  board  as  such,  but  in  fact  were  theottelvas 

elected.    If  then  there  be  no  legally  existing  board  of  guardians,  instead  of 

proceeding  against  the  Justices  of  the  Peace  as  guardians,  the  mankdamm 

should  go  against  them  aa  Justices,  to  carry  into  effect  as  such  the  orders 

of  the  Commissioners. 

Under  the  22nd  section  the  Copamissionera  are  empowered  to  accept 
the  resignation  of  the  gt^ardians.  It  may  be  said,  as  far  as  the  guardians 
were  concerned,  it  was  optional  with  the  Commissioners  to  accept  their 
resignation,  but  the  word  "empower,''  makes  it  imperative  on  the  com- 
missioners to  accept  their  resignation,;  when  the  authority -emanates 
from  a  superior,  "  empower''  is  imperative :  Dwarrit  onStat^  775 ;  if  w, 
then  from  the  guardians  who  did  resign,  the  Commissioners  were  bound 
to  accept  their  resignation,  and  thenceforward  there  was  no  legally  consti- 
tuted board  of  guardians,  and  the  mandamus  ought  not  to  have  been 
directed  to  them  as  if  the  board  existed. 

The  26th  section  provides  a  remedy  for  an  occurrence  of  this  kind  ;  for 
it  is  thereby  provided,  '*  Th^t  in  case  regular  meetings  of  the  board  ef 
"guardians  of  any  Union,  shall  not  be  holden  at  the  times  enjoined  bj 
"the  orders  of  the  Comissioners,  or  in  case^  throogh  the  default  of  the 
"  guardians,  the  duties  of  si|ch  board  of  guardians  shall  not  -be  duly  and 
"effectually  discharged,  according  to  the  intention  of  this  Act,  the  Com- 
"  missioners  shall  declare  such  board  of  guardians  to  be  dissolved,  and 
"  shall  order  a  fresh  electiop  of  the  guardians  of  such  mnioo;  and  in  rase 
"  the  guardians  elected  at  aueh  el^c^ion  shall  not  hold  regular  oeeiii^ 
"at  the  times  enjoined,  by  the  orders  of  the  Commissioners,  or  in  case 
"through  the  default  of  such  guardians,  the  dutiea  p>f  such  board  of 
"  guardians  shall  net  be  di|ly  aad  effectually^  discharged  according  to  the 
."  intention  of  the  Act,  then  the  Commissioners  may  appoint  such  and  so 
"  many  paid  officers  as  they  may  think  fit,  to  carry  mto  execution  the 
"  provisions  of  the  Act/'  Now, .this  section  clearly  points  out  a  remedy 
for  any  inconvenience  that  tnay  arise  by  the  resignation  of  the  guardians. 
But  even  supposing  it  optional  with  the  Commissioners,  whether  they 
should  accept  the  resignation  of  the  board  or  not,  this  is  not  a  case  in 
which  the  Court  will  grant  a  mandamus^  another  mode  of  obtaining  the 
object  in  view  being  specified  in  the  Act. 
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The  Solicitor- Generai,  and  Mr.  ffenn^  Q,  C,  contra. — The  general    M.  T.  1844. 
povrer  of  the  Commissioners  under  the  Act  to  make  the  order  is  not    Qu^en'tBeneA, 
disputed,   and   if  that  power   be   considered  oppressive   to   the  guar-    the  queen 
dians,  they  should   apply  to   the   Legislature   to  alter   it ;   this   Court     the  guar- 
has  no  right   to   interfere    with   that    discretionary   power   vested   in      dians  op 
the  Commissioners.     The   sole   question   the  Court   has  to   decide  is     the  lime- 
whether  on  the  law,  or  the  merits,  the  Commissioners  are  disentitled  to    *^^^  ^''^^ 
this  mandamus:  Regina  v.  The  Guardians  of  the  Bramtree  Union  (a)  ; 
Res  V.  The  Poor  Law  Commissioners  {b)» — [Perrin,  J.     The  guar- 
dians can  be  indicted  if  they  refuse  to  act,  and  the  question  is,  will  the 
Court  grant  a  mandamus   where  an  indictment  lies?] — We  admit,  if 
the  Court  thought  the  guardians  had  a  right  to  do  what   they .  have 
done,  they  will  not  compel  them    to   act,   or,   if  a  full,  effectual  and 
complete  remedy  was  given  in  another  way.     In  either  of  those  cases 
an  application  for  a  mandamus  was  not  the  proper  course  to  take. 

The  22nd  section  shows  it  was  never  the  intention  of  the  Legislature 
to  empower  the  guardians  to  give  up  their  functions.  If,  when  they  were 
elected,  they  refuse  to  act,  a  refusal  is  tantamount  to  a  non-acceptance  of 
the  office ;  but  neither  an  ex  officio^  or  an  elected  guardian,  having  acted, 
can,  of  his  own  motion,  give  up  the  duties  of  his  office ;  but,  if  from 
ill-health,  or  any  other  cause,  he  could  not  fulfill  those  duties,  his  course 
is  to  apply  to  the  Commissioners  to  be  relieved  from  them.  The  board  is 
an  existing  board  until  the  Commissioners  dissolve  it.  With  regard  to  the 
word  '<  empower,**  in  Ex  parte  Robins  (c),  Patteson,  J.,  speaking  of  a 
section  in  an  Act  of  Parliament,  by  which  a  company  were  empowered  to 
provide  engines,  &c.,  says,  "  By  the  174th  section,  the  company  are 
**empoweredy  not  required,  to  provide  locomotive  engines,  or  other 
"  power,  for  drawing  things  along  the  railway,  and  may  recover  such 
**8ums  of  money  for  the  use  of  them  as  they  think  proper,  in  addition  to 
**  the  other  rates  authorised  to  be  taken.  It  seems,  therefore,  that  it  was 
''not  intended  by  the  Act  to  compel  the  company  to  take  all  goods  of  all 
"persons  which  might  be  offered  to  be  conveyed*' — clearly  showing  that 
this  word  is  not  imperative. 

We  do  not  dispute  the  authority  of  the  cases  cited,  that  if  an  adequate 
remedy  be  provided  in  any  other  way,  the  Court  would  interfere  by  the 
extraordinary  mode  of  granting  a  mandamus  ;  but  if  the  remedy  be  either 
doubtful,  or  if  it  is  not  in  all  respects  full  and  adequate,  the  Court  will 
grant  the  mandamus  :  Rex  v.  The  Company  of  the  Nottingham  Water 
Works  (rf).  It  is  no  answer  to  say  that  an  indictment  will  lie,  where  it 
would  not  be  so  effectual  as  a  mandamus:   Rex  v.  The  Severn  Railway 

(h)  1  A.  &  E.,  N.  S.  142.  (b)  6  A.  &  E;.  64. 

(c)  7D.P.C.  668. 

(df;  6  A.  &  £.  366 ;  S.  C.  1  N.  &  Per.  480. 
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M.  T.  1844.  Company  (a);   Rex  ?.    The  Commisnoners  of  Dean (b).      Now,  the 

Queen'sBench,  election  of  a  new  board  would   not  furnish  an  adequate   remedy  ;  it 

THE  QUEBN  would  require  a  great'  length  of  time  ;  there  are  various  preliminaries  to 

THE  GUAR-  ^®  E^^^  through,  during  which  the  business  of  the  board  would  be  siw- 

DiANS  OP  pended. — [Perein,  J.    The  26th  section  enacts  that  the  Commissioners 

THE  POOR  OP 

THE  LIME-  shall  order  a  fresh  election,  &c.  Now,  the  word  shall  seems  to  bo 
imperative,  especially  when  it  refers  to  a  public  duty.] — Shall,  means  at 
the  option  of  the  Commissioners. — [Perrin,  J.  The  King  yi.  The  Severn 
Railway  Company  does  not  appear  to  bear  out  your  argument.  There 
is  a  case  in  4  Per,  ^  Dav,y  when  on  the  ground  that  an  indictment  lay, 
the  Court  refused  a  mandamus.']^-^  An  indictment  might  be  preferred,  but 
it  is  not  an  adequate  remedy. 

Burton,  J. — The  clause  in  the  Act  seems  to  have  provided  all  the 
necessary  remedies  ;  because  where  the  guardians  refuse  to  act,  the  Com- 
missioners should  declare  the  board  dissolved ;  it  seems  to  aim  at  providing 
a  perfect  remedy.  Where  a  body  of  men  constituted  to  do  a  public  duty, 
by  executing  certain^  acts,  and  meeting  at  certain  times,  determine  to 
dissolve  themselves,  and  not  to  do  that  duty,  the  best  provision  that  can 
be  made  for  the  case  of  such  a  public  inconvenience  is  to  have  paid 
officers  apppointed  who  will  do  the  duty.  Each  of  those  persons  may  be 
punished  for  what  he  has  done  ;  but  that  cannot  be  effected  by  a  nuin- 
damus  to  compel  an  unwilling  man  to  do  that  duty. 

Crampton,  J — Suppose  We  were  to  grant  a  mandamus^  the  guar- 
dians would  make  a  return  to  that  mandamus  ;  the  result  would  be  either 
a  law  argument  at  some  distant  day  or  a  trial.  Those  proceedings  might 
be  put  upon  the  record,  und  the  whole  might  be  carried  before  the  House 
of  Lords.  It  might  be  a  question  of  time  when  the  remedy  by  mandamms 
could  be  applied,  whereas  the  specific  remedy  in  the  Act  gives  full  power 
to  the  Commissioners  to  interfere ;  some  time  might  be  consumed  by  the 
process  of  holding  a  new  election  ;  but^  not  so  much  as  by  proceeding  by 
mandamtis. 

Perrin,  J. — I  agree  in  thinking  that  the  guardians  had  not  power  to 
resign  ;  and  the  Commissioners  may  accept  the  resignation  or  not,  as 
they  please. 

Crampton,  J. — I  quite  agree  with  my  Brother  Perrin.  I  do  not  think 
they  had  a  right  to  resign  of  themselves  ;  the  law  has  given  the  Commis- 
sioners a  power  of  accepting  or  refusing  those  resignations. 

(a)  2  B.  &  Al.  660.  {b)  2  M.  &  Sel.  80. 
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Burton,  J. — I  quite  concur  in  that.  M.  T.  1844. 

Queen*»Benchm 

Sir  Cohnan  0*Loghlen,  on  the  same  side  with  Mr.  Whiteside,  was  nojt    the  qdbbn 

<^*^'«^  <>"•  THB    GUAR. 

OIAN8    OF 
n  ,  THB  POOB  OF 

bCBTON,  J.  THB  LIMB- 

I  believe  the  opinion  of  the  Court  is,  that  a  mandamui  in  this  case  ^^^^  vmov. 
cannot  be  properly  granted.  The  clause  in  question  that  is  relied  on  is 
one  of  80  speci6c  a  nature,  and  so  applicable  to  the  case,  that  the  Court 
cannot  interfere,  the  Poor  Law  Commissioners  having  a  specific  remedy 
provided  by  the  Act  for  what  has  been  done.  The  Board  of  Guardians 
have  acted  indiscreetly ;  they  hi^ve  not  considered  what  the  objects  of 
the  Act  are,  and  the  injurious  consequences  that  might  ari^e  to  the  public 
in  this  particular  instance.  As  this  case  comes  before  the  Court,  in  my 
judgment,  and  acting  upon  the  rules  of  the  Court,  it  is  not  a  case  in  which 
the  Court  can  grant  a  mandamus. 

Crampton,  J. 

I  concur  in  the  observations  made  by  my  Brother  Burton.  We  can- 
not interfere,  in  consequence  of  the  specific  remedy  pointed  out  by  the 
26th  section,  without  breaking  in  upon  the  rules  upon  which  the  Court 
acts  in  cases  of  this  description.  The  guardians  thought  they  could 
resign  their  offices,  but  that  resignation  was  invalid,  and  they  remain  to 
this  moment  guardians  of  the  Limerick  Union,  as  if  they  never  went 
through  the  form  of  resigning.  It  is  plain  from  the  Act  of  Parliament 
that  the  Commissioners  had  jurisdiction  to  make  those  orders ;  and  if 
powers  have  been  given  to  them  by  the  Act,  which  the  guardians  think 
ought  not  to  be  given,  they  should  have  applied  to  Parliament  to  have 
the  Act  amended  in  that  respect. 

Pebrut,  J. 

I  think  that  this  conditional  order  cannot  be  made  absolute.  I  think  that 
the  Legislature  has  provided  a  specific  remedy,  and  has  distinctly  pointed 
out  the  course  to  be  taken  on  the  occurrence  of  such  matters  as  are  dis- 
closed by  the  affidavits.  The  guardians  were  very  much  mistaken  in 
thinking  they  had  a  right  to  cast  off  the  duties  imposed  upon  them  by 
their  election  to  a  public  office.  Every  person  elected  to  such  an  office 
is  bound  to  fulfil  and  perform  its  duties,  and  the  refusal  to  fulfil  a  public 
office  is  a  misdemeanor.  It  is  to  be  regretted  that  the  guardians  should 
have  taken  so  rash  a  step ;  but  that  does  not  entitle  the  Commissioners 
to  a  mandamus.  The  statute  has  provided  a  proper  and  complete 
remedy;  and  in  addition  to  that,  I  would  feel  a  great  difficulty  in 
making  this  order,  framed  as  it  is,  absolute.  It  is  for  a  mandamus  to  the 
guardians  of  the  Limerick  Union,  to  obey  the  orders  of  the  Commis- 
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Bionerf,  comprising  a  great  variety  of  matters  not  directed  to  any  particQ« 
lar  Act ;  and  if  we  were  to  make  it  absolute,  and  the  mandamtu  should 
go,  it  would  be  difficult  to  say  when  or  bow  a  return  would  be  made 
to  it. 

Mr.  WHUtide  applied  for  costs  under  1  FF.  4,  c.  21,  s.  6.* 

BUBTON,  J. 

The  Court  is  of  opinion  that  no  costs  should  be  given. 

Cause  allowed  without  costs. 


*  1  TT.  4,  0.  3],  s.  6,  enacts :— ''  And  for  making  some  farther  provision  for  the 
"  payment  of  oosts  on  applications  for  mandcanut ;  be  it  further  enacted,  that  in  all 
^'  cases  of  application  for  any  writ  of  mandamus  whatsoever,  the  costs  of  such  applies- 
*■*'  tion,  whether  the  writ  shall  be  granted  or  refused,  and  also  the  costs  of  the  writ,  if 
'^  the  same  shall  be  issued  and  obeyed,  shall  be  in  the  discretion  of  the  Court;  and  the 
^'  Court  is  hereby  authorised  to  order  and  direct  by  whom  and  to  whom  the  same  shall 
' '  be  paid." 

^M<vr«.— Does  this  Act  extend  to  Ireland  ? 


^<x.  sa. 


Lessee  BYRNE  v.  CAMPBELL. 


Tht  Court  will    Mb.  Keogh  moved  that  a  conditional  order  obtained  in  this  case  should 

"flmiutonri  iM  -    ^^  amended  in  certain  particulars. 
d«r     to     btf 


mm«ad«(t. 


Mr.  /.  Blake  opposed  the  motion,  as  being  contrary  to  the  practice  of 
ihe  Court. 


Burton,  J.* 

This  seems  to  be  an  application  without  precedent* 


SolU9 


No  rule. 
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HUNTER,  Lessee  of  HEYWOOD, 
v. 
REYNOLDS.* 

Ebror  coram  nobis. — In  this  case  an  ejectment  had  been  brought  for 
lands  in  the  county  of  the  town  of  Drogheda;  and  was  tried  at  the 
Spring  Assizes  of  1843  for  the  county  of  the  town  of  Drogheda. 
Defence — not  guilty. 

A  writ  of  venire  was  awarded  for  the  2nd  of  November  1842,  at 
which  day  the  Sheriff  of  the  county  of  the  town  of  Drogheda  made 
default;  and  a  second  award  of  renir^  issued  for  the  11th  of  January 
1843,  when  the  Sheriff  of  the  county  of  the  town  of  Drogheda  returned 
a  panel  of  Jurors  to  that  writ ;  and  thereupon  a  distringas  was  awarded 
returnable  on  the  15th  of  April  1843,  before  the  Justices  of  Assize  who 
should  come,  &e.,  to  wit,  on  the  2l8t  of  February  1843,  at  Drogheda,  in 
and  for  the  county  of  the  town  of  Drogheda,  at  which  day  the  Sheriff 
returned  the  writ  of  distringas  executed,  with  a  panel  of  the  Jurors,  &c. ; 
and  the  Justices  returned  the  record  with  a  verdict  for  the  plaintiff. 
Judgment  was  entered  on  the  10th  of  November  1843,  and  an  award 
of  habere  on  the  8th  of  December  1843;  whereupon  a  writ  of  error 
coram,  nobis  was  brought ;  and  the  error  assigned  was,  '*  That  before  and 
**  at  the  time  of  the  teste  of  the  venire^  to  wit,  on  the  said  day  of  the 
"  teste  of  the  venire^  and  thence  until  and  at  the  time  of  the  trial,  the 
''  lands  for  which  the  ejectment  was  brought  were  situate  in  the  county 
*'  of  Louth  for  the  purposes  of  civil  jurisdiction,  and  not  in  the  county  of 
<<  the  town  of  Drogheda ;  and  that  a  trial  took  place  in  the  county  of  the 
<<  town  of  Drogheda,  and  not  in  the  county  of  Louth  ;  and  that  no  writ 
*'  of  venire  facias  and  distringas  issued  to  the  county  of  Louth ;  nor  was 
<<  any  leave  obtained  from  the  Court  to  have  the  issue  tried  in  the  county 
<'  of  the  town  of  Drogheda,  or  elsewhere  out  of  the  county  of  Louth ; 
*'  nor  was  there  any  suggestion  entered  for  that  purpose :  and  that  at  the 
<*  time  of  awarding  the  said  writs  of  venire  and  distringas  respectively, 
«<and  from  thence  hitherto,  the  lands  in  question  were,  and  yet  are, 
"  for  the  purposes  of  civil  jurisdiction,  part  of  the  county  of  Louth,  and 
*<  not  of  the  county  of  the  town  of  Drogheda." 

Joinder  in  error. 


Nw.  15. 

Where    on    a 
writ   of  error 
brought  on   a 
judgment    in 
ejectment, 
which     had 
been     com- 
menced in  the 
county  of  D., 
the    error   as- 
signed    was, 
that  before  and 
at  the  time  of 
the    teste    of 
the  venire^  and 
thenoe    until 
and   at  the 
time     of    the 
trial,  the  lands 
in    question 
were   situated 
in  the  county 
of  L.  and  not 
in  the  county 
of  D.,  without 
stating  that  at 
the    time    of 
the   eieotment 
brought   the 
premises  were 
in  the  county 
of  D.;  Held^ 
that   tbiri    as- 
signment   of 
error  was  in- 
sufficient. 

Quare—l9 
such  a   defect 
cured    by   the 
Statute    of 
Jeoffails  P 


*  Corom  Burton,  J.,  and  Crampton,  J. 
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HUNTER 

V. 

REYNOLDS. 


Mr.  O^Hagan,  with  whom  was  Mr.  Napier^  Q.  C.»  for  the  plaintiff 
in  error. 

This  case  was  argued  in  this  Court  in  Trinity  Term  last,  when  we 
contended  that  the  plaintiff  should  have  been  nonsuited  (a).  The  facts 
are  admitted  on  both  sides.  The  question  is  not  as  to  the  ?enue,  which  was 
right,  but  as  to  the  venire,  which  should  have  been  directed  to  the  Sheriff 
of  the  county  where  the  premises  were  situated  at  the  time  it  issued : 
Regina  v.  Mitchell  (b) ;  Res  v.  Justices  of  Gloucester  (c) ;  Res  ▼.  PiUer  (d). 
The  venue  having  been  changed  after  issue  joined  and  before  the  test 
of  the  venire,  the  plaintiff  in  the  ejectment  should  have  entered  a  sug- 
gestion of  that  fact  on  the  record :  Res  v.  Harris  (e).  The  defendant 
could  have  done  nothing  to  rectify  the  error  before  the  Jury  was  sworn ; 
he  could  have  made  no  objection,  and  he  could  not  have  challenged 
the  array :  3  Bla.  Com.  c.  23,  as  there  was  no  partiality  or  mistake  io 
the  Sheriff;  the  error  was  on  the  part  of  the  pfaintiff.  At  the  close  of  the 
trial  we  made  our  objection  on  the  nonsuit  point,  which  was  decided  against 
us;  we  then  could  not  move  in  arrest  of  judgment,  for  there  was  nothing 
on  the  record  to  enable  us ;  and  we  thus  have  been  driven  to  assign  error 
on  the  judgment  that  has  been  entered.  This  ejectment  was  tried  in  the 
wrong  county ;  and  it  may  be  said  that  the  1 7  &  1 8  Car.  2,  c.  1 2,  cures  this, 
and  Crafi  v.  Boite  (f)  may  be  referred  to ;  but  this  case  is  not  within 
the  statute.  In  Mostyn  v.  Faibrigas  (g),  Lord  Mansfield  lays  it  down : 
"  There  is  a  formal  and  a  substantial  distinction  as  to  the  locality  of 
''  trials.  I  state  them  as  different  things :  the  substantial  distinction  is 
<*  where  the  proceeding  is  tn  rem,  and  where  the  effect  of  the  judgment 
<*  cannot  be  had,  if  it  is  laid  in  a  wrong  place.  That  is  the  case  of  all 
<<  ejectments  where  possession  is  to  be  delivered  by  the  Sheriff  of  the 
'<  county."     Our  objection  here  is  a  substantial  one,  not  a  formal  one. 


Mr.  H.  Ellis,  with  whom  was  Mr.  Holmes,  contra. — Subsequent  to  the 
joinder  in  issue  the  Municipal  Act  came  into  operation ;  and  unless  a 
new  Act,  by  express  words,  changes  the  relation  of  the  parties,  the  law 
that  was  in  existence  at  the  time  of  bringing  the  action  must  be  the  guide : 
Hitchcock  V.  May  (h)  ;  Lord  Mayor  of  London  v.  Cole  (t) ;  Crqfl  v. 
Boite.  The  only  question  before  the  Court  is,  was  the  Judge  wrong  in 
refusing  to  nonsuit?— [Crabipton,  J.  We  cannot  go  out  of  the 
record.] — There  is  no  error  here ;  after  a  trial  and  verdict  the  Court 

(a)  See  Lessee  Heywood  v.  Reynotds,  6  Ir.  Law  Rep.  1. 
{b)  2  Gal.  &  Dav.  274.  (c)  4  Ad.  &  EL  689. 

(</)  7  Car.  &  P.  337.  (e)  3  Bur.  1333. 

(/)  1  Saund.  247.  (g)  Cowp.  Kep.  161. 

(h)  6  Ad.  &  El.  943.  (i)  7  Term  Rep.  583. 
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cannot  get  rid  of  the  effect  of  the  Statute  of  Jeoffails.     The  difficulty  is    M.  T.  1844. 
not  with  respect  to  the  trial ;  but  can  we  get  execution  on  our  judgment  ?    Queen'sBench. 
The  error  is  not  in  the  trial,  but  in  the  execution  on  the  judgment ;  and       hunter 
we  have  now  a  right  to  come  and  get  a  suggestion  entered  to  have 
execution.     That  want  of  a  suggestion  is  not  error.     The  case  here  is 
clearly  an  unjust  one  as  far  as  the  defendant  in  the  ejectment  is  con- 
cernedy  and  clearly  comes  within  the  words  in  17  &  18  Car*  2,  c.  12; 
<^  in  any  action,"  may  mean  and  must  include  ejectment. 

Mr.  Napievy  in  reply.— It  is  said  the  Corporation  Act  should  not  be 
'retrospective  with  regard  to  these  lands ;  they  have  admitted  conclusively 
that  these  lands  were  before,  and  at  the  time  of  the  trial,  a  portion  of  the 
county  of  Louth;  they  have  not  traversed  that,  and  it  is  not  now 
open  to  them.  If  the  judgment  be  right  there  must  be  execution ;  we  can 
only  impeach  it  on  the  ground  of  a  mistrial.  Would  this  not  be  a  mistrial 
at  common  law  ?  The  locality  of  the  premises  subsequent  to  the  trial  was 
not  in  issue,  and  if  by  operation  of  law  the  lands  have  been  transferred,  it  is 
the  right  of  the  defendant  to  have  the  trial  where  they  are  so  situated. 
The  defendant  could  not  have  entered  a  suggestion  here  unless  he 
^ere  taking  the  trial  down  by  proviso. — [Crampton,  J.  We  have 
often  made  orders  that  the  defendant  be  at  liberty  to  enter  suggestions. 
Burton,  J.  Could  he  not  have  set  the  venire  aside  before  trial  ?3 — 
It  was  not  our  duty  to  enter  the  suggestion,  it  was  the  plaintiff's : 
Rogers  v.  Smith  (a).  If  the  Statute  of  Jeoffails  cure  this,  then  no 
suggestion  need  be  entered ;  the  venue  was  right,  but  the  venire  was 
wrong. —  [Crampton,  J.  Venue  is  the  place  of  trial.] — No,  but 
where  it  is  laid  in  the  declaration.  This,  therefore,  being  a  mistrial  at 
common  law,  the  only  way  to  take  advantage  of  it  is  by  assigning 
error ;  for  why  is  the  judgment  not  operative  ?  because  there  has  been  a 
mistrial. 

Cur,  ad.  vulU 


Burton,  J.  (after  stating  the  facts  of  the  case),  proceeded :— - 
It  may,  I  think,  well  be  admitted,  that  the  trial  should  properly 
have  been  had  by  a  Jury  of  the  county  of  Louth;  but  this,  as  it 
seems  to  me,  was  the  default  as  well  of  the  defendant  as  of  the  pluntiff 
in  the  action,  and  it  is  now  only  to  be  considered,  whether  this  defect 
in  the  proceeding,  amounting  to  an  error  in  fact,  is  brought  before  us 
with  sufficient  certainty.  If  it  were,  the  question  for  the  considera- 
tion of  the  Court  would  be,  whether  upon  that  assignment  of  error, 
the   defect   is,    or  is  not   cured   by  the  operation  of  the   Statute  of 


Noo.  35. 


(a)  3  Nev.  &  Man.  760. 
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Jeoffails,  according  to  the  construction  of  these  words  in  the  statute, 
'<  For  that  there  is  no  right  venuct  so  as  the  cause  were  tried  by  a  Jurj 
of  the  proper  county  or  place  where  the  action  is  laid."  This  clause  io 
the  statute  is,  on  the  part  of  the  plaintiff  in  error,  contended  not  to  be 
applicable  to  the  case  before  us,  inasmuch  as  the  objection  is  not  to  the 
venuBf  which  he  is  here  willing  to  admit  is  right  and  proper,  bat  to  the 
venire,  which,  at  the  time  it  was  awarded,  was,  under  the  circumstances 
then  existing,  improperly  awarded  to  the  county  of  the  town  of  Drogheda, 
when  it  should  have  been  awarded  to  the  county  of  Louth.  That  objec- 
tion, if  the  truth  of  the  case  were  with  certainty  laid  before  the  Court  by 
the  record,  would  require  a  very  careful  consideration.  But  we  think' 
that  it  is  not  put  upon  the  record  with  sufficient  certainty.  Let  me 
suppose,  that  previous  to  the  action  brought,  the  lands  in  the  ejectment 
had  been  by  statute  made  part  of  the  county  of  Louth,  instead  of  con- 
tinuing (as  theretofore)  part  of  the  county  of  the  town  of  Drogheda,  and 
that  the  venue  was  laid  in  the  county  of  the  town  of  Drogheda :  that 
defect  would,  after  verdict,  as  we  conceive,  clearly  have  been  cured  by 
the  operation  of  the  statute,  according  to  the  decisions,  which,  after  very 
great  doubt,  and  much  contrariety  of  opinion,  are  now  held  to  be 
decisions  binding  upon  the  Courts  of  Law ;  and  that  consequence  could 
not,  as  we  conceive,  have  been  evaded,  merely  by  alleging  the  default  to 
have  been  in  issuing  the  venire  instead  of  the  laying  the  venue. 

Here  it  is  contended  (and  probably  very  truly)  that  between  the  time 
of  bringing  the  action  (laying  the  venue  in  the  county  of  the  town  of 
Drogheda)  and  the  awarding  of  the  venire,  the  premises  for  which  the 
action  was  brought  were  for  the  first  time  made  part  of  the  county  of 
Louth.  That  may  certainly  be  so,  but  it  is  not  sufficiently,  or  indeed  at 
all  averred ;  the  statement  only  being,  that  at  and  before  the  teste  of  the 
writ  of  venire,  to  wit,  on  the  day  of  the  teste  of  that  writ,  and  at  the  time 
of  awarding  the  venire,  the  lands  were  in  the  county  of  Louth.  Now, 
this  implies  at  least  the  possibility  of  the  land  being,  at  the  time  of  laying 
the  venue,  in  the  county  of  Louth,  in  which  case  the  fault  would  be  in 
the  venue  and  not  merely  in  the  venire.  This  is  an  omission  or  uncer- 
tainty in  the  assignment  of  error,  and  could  not  have  been  the  subject  of 
a- traverse  of  the  matter  of  the  assignment ;  nor  can  I  think  that  the  plaintiff 
in  error  has  any  just  cause  of  complaint,  in  being  thus  held  to  certainty  in 
the  matter  of  his  assignment,  for  he  had  plainly  an  opportunity  of  apply- 
ing to  change  the  venue  before  trial,  or  perhaps  of  declining  to  appear  at 
the  trial ;  whereas  he  has  chosen  first  to  take  his  chance  of  a  trial  upon  the 
merits,  and  has  thus  put  himself  in  the  condition  of  being  obliged  to  show 
by  a  certain  averment  of  error  on  the  record,  that  the  irregularity  of 
the  award  of  venire  is  not  cured  by  the  operation  of  the  Statute  of 
Jeoffails. 
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Cramfton,  J.  M.  T.  1844. 

We  have  nothing  before  us  but  the  record  and  the  assignment  of  Queen*sBeneh, 
error.  The  declaration  states  the  premises  to  be  in  the  county  of  the 
town  of  Drogheda,  and  the  cause  is  heard  by  a  Jury  of  the  county  of  the 
town  of  Drogheda.  The  error  alleged  is,  simply,  that  before,  and  at  the 
time  of  issuing  the  venire^  and  at  the  time  of  the  trial,  the  premises  were 
in  the  county  of  Louth,  but  there  is  no  statement  that  these  premises 
were,  at  the  time  of  bringing  the  ejectment,  in  the  county  of  the  town  of 
Drogheda,  or  that  they  were  ever  in  any  other  county  than  the  county  of 
Louth.  Consistently  with  this  assignment,  the  change  of  locality  may 
have  been  before  the  ejectment  was  brought,  and  there  is  nothing  from 
which  the  Court  is  called  on  to  presume  that  the  lands  were,  at  the  time 
of  ejectment  brought,  in  any  other  county  than  that  of  Louth.  This  case 
then  is  the  same  as  if  the  premises  were  always  in  Louth,  and  that  is 
exactly  the  case  of  Craft  v.  Baite.  The  allegation  of  no  suggestion 
makes  no  difference.  The  question,  therefore,  argued  at  the  bar  does 
not  arise ;  in  order  to  raise  that  question,  the  assignment  should  have 
stated,  that  at  the  time  of  the  ejectment  brought,  the  premises  were  in 
the  county  of  the  town  of  Drogheda,  and  then  stated,  that  by  statute  they 
were  transferred  before  the  venire  issued  to  the  county  of  Louth. 


Judgment  for  the  defendant  in  error* 


3     r 
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he   thereby 
charged  with 
the  paymeot 
thereof,  and 
which  estates 


HALIDAY  BRUCE,  Executor  of  SAMUEL  BRUCE, 
JOHN  BRABAZON  LORD  PONSONBY.* 

Nov,  6,  8, 25. 

By  deed  recit-  COVENANT. — The  declaration  stated,  that,  by  indenture  of  the  6th  of 

hy\tawiifhSi  September  1810,  made  between  Frederick  Ponsonby  of  the  first  part; 

devised  to  C.  th©  defendant,  of  the  second  part,  and  Samuel  Bruce,  deceased,  of  the 

£i 0,000  to  be  third  part  (profert);   reciting  that  the   late  Right  Honorable  Wifliam 

paid  out  of  Brabazon  Lord  Ponsonby,  by  his  will  dated  the  23rd  of  December  1803, 

testator  s  u.  </      ^ 

estates,  which  had  devised  unto  his  son   Frederick  Ponsonby  the  sum  of  £10,000,  to 

be  paid  him  out  of  his  (the  testator's)  county  of  Cork  estates,  which  he 

thereby  charged  with  the  payment  thereof,  with  interest,  from  the  day 

of  his  decease,  and  which  estate  he  thereby  devised  to  his  eldest  son, 

th    d*f^^  ^  ^^^  defendant ;   and   recitinj^  that  Frederick  Ponsonby  had  agreed  to 

It  was  witness-  grawt  unto  Samuel  Bruce  (deceased)  an  annuity  of  £200  issuing  and 

had^Inted^  payable  out  of  the  interest  of  said  £10,000,  and  that  the  defendant  had 

the  plaintiff  an  agreed  to  pay  the  same  out  of  the  interest  of  said  sum,  and  to  secure 

£200tobe%y-  ^^^  saidanmiity  payable  thereout  half  yearly,  and  that  it  should  remain  a 

able  out  of  the  charge  upon  the  said  estates  in  the  count?  of  Cork ;  it  was  witnessed,  that 

interest  of  said  ^     f    .  f   ^           .        *.        ,               .,        .           .        .                .         . 

sum    of  Frederick  Ponsonby,  for  the  considerations  therein   mentioned,   gave, 

the^'d^d*  CO*-  g*"*^"^®^  *"^  confirmed  unto  Samuel  Bruce  for  the  term  of  one  hundred 

tained  a  cove-  years,  if  the  said  Frederick  should  so  long  live,  an  annuity  of  £200,  to  be 

fendant   that*  P^y&hle  out  of  all  that  and  those  the  interest  of  the  said  sum  of  £10,000 

he  would  pay  go  bequeathed  to  Frederick  Ponsonby,  and  charged  upon  the  estates  of 

nuity  during?  William  Brabazon  Lord  Ponsonby,  to  be  paid  and  payable  half-yearly 

the  life  of  the  ^y  the  defendant  in  pursuance  of  the  covenant  thereinafter  contained 

grantor,   and  •'                                       "^^ 

that  it  should  (habendum,  &c.) ;  and  it  was  further  witnessed,  that  the  defendant  did 

chaSeoiTsaid  ^^'^''^^y  covenant  to  and  with  Samuel  Bruce,  that  he  and  his  heirs  and 

C. estate;  and  assigns  would  well  and  truly  pay,  or  cause  to  be  paid  to  the  said  Samuel 
also  a  cove- 
nant for  fur- 
ther assurance 
by  C.  D.  and 
the  defendant. 
Heidy  that  the 
covenant    to 
pay  this  an- 
nuity was  not 
contingent  up- 
on the  solvency 
of  the  fund. 

Heid    alto, 
that  the  defendant  was  estopped  from  showing  that  the  said  C.  estate  was  discharged 
from  the  payment  of  the  annuity. 


Bruce,  the  annuity  during  the  life  of  the  said  Frederick  Ponsonby  oo 
the  days  and  at  the  place  therein  named  for  the  payment  thereof;  the 
same  to  be  paid  out  of  the  interest  of  the  said  sum  of  £10,000  so 
bequeathed  to  Frederick  Ponsonby,  and  charged  upon  the  said  estates  io 
the  county  of  Cork ;  and  the  defendant  did  thereby  further  covenant 
that  the  said  sum  of  £10,000  should  be  and  remain  a  charge  upon  the 
said  estates  so  devised.     And  further,  that  the  said  sum  of  £10,000 


•  Absentc  Pennefatheb,  C.  J. 
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should  not  be  paid  off,  but  that  the  same,  and  the  interest  thereof,  should 
at  all  times  thereafter  be  subject  and  liable  to,  and  charged  and  charge- 
able with,  the  said  annuity.  J^reocA.-— That  in  the  lifetime  of  Samuel 
Bruce,  on  the  6th  of  September  1834,  £2600  were  due  for  thirteen 
years'  arrears  of  the  annuity.  Seoond  Breach^ — Arrears  due  since  the 
death  of  Samuel  Bruce  up  to  September  1842  ;  and  the  declaration  con- 
cluded with  an  averment  of  notice  to  the  defendant  that  the  same  was 
due,  and  a  request  by  the  plaintiff  to  defendant  to  pay  the  same  at  the 
place  where  made  payable. 

The  defendant  having  craved  oyer^  the  indenture  was  set  forth  as  in 
the  declaration ;  and  in  addition  to  the  covenants  therein  stated,  there 
was  also  one  for  further  assurance  by  Frederick  Ponsonby  and  the 
defendant. 

The  defendant  pleaded  as  to  ithe  first  and  second  breaches,  tictionefn 
noHy  because,  that  at  the  time  of  the  testator  making  his  will,  and  up  to 
bis  death,  and  before  making  the  indenture  so  set  forth,  the  said  estates  in 
the  county  of  Cork,  so  charged  with  the  £10,000,  consisted  of  fourteen 
townlands  (specifying  them  as  in  the  deed) :  and  that  as  to  seven  of  these 
denominations  the  testator  was  only  seized  of  an  estate  for  life,  and 
continued  so  seized  of  them  up  to  and  at  the  time  of  hi^  death,  and  that 
be  had  no  power  to  charge  the  said  last  mentioned  denominations,  or 
any  part  of  them,  with  the  said  sum  of  £10,000  or  any  part  thereof; 
and  that  upon  his  decease  his  interest  in  said  seven  denominations,  wholly 
ceased,  and  the  devise  thereof  failed ;  and,  that  as  to  the  other  seven 
townlands  the  testator  was  seized  of  them  in  fee ;  and  that  at  the  time 
of  his  death  he  was  indebted  in  considerable  sums,  by  judgments,  specii^-^ 
ties  and  simple  contract ;  and  that  after  making  the  deed  of  annuity,  pro- 
ceedings were  commenced  by  Frederick  Ponsonby  in  the  Court  of 
Chancery  against  the  defendant  to  raise  the  said  sum  of  £10,000,  and 
by  a  decree  of  the  Court  in  the  course  of  such  proceedings,  those  seven 
townlands  were  sold  for  the  payment  of  the  debts  of  the  testator,  and 
of  the  said  £10,000 ;  of  all  which  Samuel  Bfuce  had  notice ;  and  that  the 
produce  of  such  sale  was  duly  applied  to  the  payment  of  those  debts,  and 
did  not  reach  the  payment  of  the  £10,000  or  any  part  thereof;  and 
that  the  said  last  mentioned  seven  townlands  were  thenceforth  discharged 
tfaerefrouH  and  that  the  £10,000  had  wholly  failed  and  had  never  been 
raised.    Verification. 

The  second  and  third  pleas  were  substantially  to  the  same  effect,  with 
some  slight  difference  in  point  of  form. 

Special  demurrer  to  those  pleas,  and  joinder  in  demurrer. 


M.  T.  1844. 
Queen'sBench, 

^— V ' 

BRUCE 
V. 
LORD  PON- 
SONBY. 


Mr.  HuttoUt  with  whom  was  Mr.  Holmes,  in  support  of  the  demurrer. — 
These  pleas  are  bad  on  general  demurrer.  Assuming  it  to  be  a  good 
defence,  that  the  particular  fund  on  which  an  annuity  is  charged,  failed. 
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M.T.I  844. 
Queen*  sBench, 


it  is  no  defence  to  this  action.  The  provision  limiting  the  charge  to  tfatf 
county  of  Cork  estates  gave  only  a  specified  lien  on  the  fand  to  the 
grantee.  As  between  Frederick  Ponsonby  and  Lord  Ponsonby,  the 
deed  provides  to  what  account  any  payment  made  by  Lord  Ponsonby 
should  be  applied,  but  it  does  not  affect  the  rights  of  the  grantee :  Conu 
Dig*  Annuity,  A.  2, — [Crampton,  J.  If  the  covenant  was,  "I  will 
pay  the  annuity  out  of  the  £10,000,"  do  you  say  that  would  be  binding 
generally  ?]— «Yes,  it  binds  him  to  the  solvency  of  the  fund,  and  the 
covenantor  undertakes  to  make  himself  liable  generally ;  for,  if  a  party 
undertakes  to  pay  out  of  a  particular  fundi  he  cannot  allege  the  insolvency 
of  that  fund:  Co.  Litt.  148,  a;  Ihid.  146,  a;  Vin.  Abr.  Annuity^ 
E.  pU  18 ;  Newton  v.  Week9  (a) ;  Smith  v.  Boucher  (h)  i  Savile  v. 
Blacket  (c) ;  that  being  the  law  in  the  case  of  a  common  grant  of  an 
annuity,  it  is  much  stronger  in  the  present  case,  for  the  grantee  relied 
on  the  personal  responsibility  of  Frederick  Ponsonby  and  Lord  Pon- 
sonby. We  can  call  in  aid  all  the  covenants,  as  the  deed  b  set  out  od 
oyer.  The  general  rule  of  law  is,  that  a  covenant  to  pay  out  of  a  fund 
does  not  cease  on  failure  of  the  fund,  and  that  principle  is  here  strength- 
ened by  the  other  parts  of  the  deed. 

But  supposing  the  defendant  could  rely  on  the  failure  of  the  fund,  be 
is  estopped  from  averring  it  in  his  plea.  He  does  not  show  how  he  was 
entitled  to  the  land  after  his  father's  death,  he  only  says  that  his  father 
had  no  power  to  make  such  a  charge,  and  that  is  not  consistent  with  the 
recitals  in  the  deed,  for  there  is  an  express  recital,  that  his  father  did 
devise  the  land,  and  if  this  estoppel  apply,  it  may  be  taken  advantage  of 
on  demurrer :  Veale  v.  Warner  (d)  ;  Kemp  v.  Gooi3iaU{e) ;  Goodtitle  v. 
Bailey  (f) ;  Brighton  Railway  Company  v.  Fairclough  (g) ;  therefore^ 
as  to  that  portion  of  the  plea  which  treats  the  late  Lord  Ponsonby *8 
estate  as  an  estate  for  life  in  seven  townlands,  the  defendtot  is  estopped 
by  his  deed  from  so  averring :  Bringloe^i.  Gooclson(h) ;  and  as  to  the  other 
seven  townlands,  supposing  they  could  show  a  failure  of  the  security,  the 
plea  is  bad.  It  alleges  a  seizin  in  fee,  and  that  certain  debts  were  due, 
and  proceedings  taken  in  the  Court  of  Chancery,  and  the  lands  sold  for 
the  payment  of  these  debts ;  but  the  Court  pays  no  attention  to  the  pro- 
ceedings in, a  Court  of  Equity,  the  decree  does  not  proceed  in  rem,  it 
merely  acts  in  personam,  and  has  no  operation  on  the  legal  liabilities  of 
the  parties.  If  their  case  be  right,  they  should  apply  for  an  attachment  to 
the  Court  of  Chancery  ;  they  aver  a  sale  and  discharge,  but  do  not  say 
by  what  legal  means  that  discharge  was  effected ;  they  should  show  the 


(a)  Aleyn.  79. 
(c)  1  P.  Wm8.  778. 
(e)  1  Salk.  276. 
(g)  8  Scott,  540. 


(b)  Hob.  248. 

(d)  1  Saund.  324. 

(/)Cowp.597. 

(h)  5BiDg.  N.C.  738. 
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Validity  of  that  discbarge  (a).  Further,  the  plea  does  not  allege  that  the  M.  T.  1844« 
$,a}e  took  place  before  the  breach  of  the  covenant,  and  this  being  matter  Q«gg»'*^g'"^ 
of  excuse  it  should  be  so  alleged.  brucb 

V. 

Mr.  Macdonoghf  Q.  C^  with  whom  were  Sir  Thomas  Staples^  Q.  C,     ^o^aon^r* 
and  Mr.  William  Miller^  contra. 

The  pleas  are  good,  but  e?en  supposing  them  bad,  the  declaration  is 
bad  on  general  demurrer. 

Mr.  Holmes — They  cannot  now  take  an  objection  to  the  declaration, 
as  it  has  not  been  noted  in  the  Judge's  book. 

Mr.  Macdonogh, — It  is  decided  that  the  grounds  of  demurrer  to  a 
previous  pleading  need  not  be  noted :  Ryan  v.  M^Auley  (&). 

The  Court  concurred. 

Mr.  Macdonogh. — There  is  no  inconsistency  whatever  between  the 
recitals  in  the  deed  and  the  averments  in  the  plea.  The  recital 
is,  that  the  testator  charged  and  devised;  the  averment  is,  that  he 
had  no  power  to  do  so.  We  admit  that  he  did  make  such  a  will, 
containing  such  a  devise,  and  affecting  to  create  such  a  charge,  but  we 
avoid  the  effect  given  to  it  in  the  declaration,  by  showing  the  absence  of 
any  estate  in  the  testator. 

The  cases  cited  do  not  apply.  The  cases  in  1  Saund.  Sf  1  Salk. 
were  cases  of  tenants  not  being  permitted  to  dispute  their  landlord's 
title ;  and  the  cases  cited  from  Viner  were  all  cases  of  either  a  grant  of 
an  annuity,  or  a  covenant  to  pay  it  by  the  grantor,  and  of  course  the 
grantor  would,  in  any  event,  be  bound  ;  but  that  is  the  distinction ;  our 
case  is  one  not  of  a  grantor,  but  of  a  third  person,  who  received  ten 
shillings  as  a  consideration,  and  who  merely  covenants  to  pay  out  of  a 
certain  legacy.  The  case  in  8  Scott  is  a  strong  authority  for  us,  there 
was  no  estoppel  there  at  alL  In  Goodtitle  v.  Bailey^  the  recital  was,  that 
the  testator  had  not  power  to  make  the  devise.  A  general  recital  is  not 
an  estoppel,  but  a  recital  of  a  particular  fact  is  so :  Salter  v.  Kidley  (c).  It 
is  a  rule  that  an  estoppel  should  be  certain  to  every  intent,  and  therefore, 
if  the  thing  be  not  precisely  and  directly  alleged,  it  shall  not  be  an 
estoppel :  Co.  Litt.  352,  h. ;  Com*  Dig.  Estoppel^  E.  4  ;  Skipworth  v. 
Green  (d)  shows  the  strong  leaning  of  the  Courts  against  estoppels,  and 
it  also  proves  that  the  intent  of  the  parties  is  to  be  considered  in  the 


(a)  5  Coke,  25,  a, 

(b)  J  Show.  67. 


<^)  1  J.  &  Sy.  326. 
(d)  8  Mod.  311. 
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V. 
LORD 

fonbohbt. 


ii.  T.  1844*   qoestion  of  estoppel:  Paramoure  v.  During  (a);  10  Vin.  Mr.   468; 

QuMtCaBench.  HoUoumfi  cote  {b) ;  Lampon  v.  Corke  (c) ;  in  that  case  the  party  was 
BRUCE  not  estopped,  as  the  recital  was  not  of  an  actual  payment,  but  only  of  an 
agreement  to  pay ;  and  although  the  deed  contained  these  words :  **  In 
consideration  of  the  sum  of  £40  so  paid  as  hereinbefore  is  mentioned  ;** 
and  in  p.  611,  Holroyd,  J.,  says,  '<  If  the  deed  had  absolately  stated  a 
"  payment,  unaccompanied  by  such  words  of  reference,  the  case  would 
«  be  very  different ;  but  here  there  are  words  of  referencoi  and  we  most, 
'<  therefore,  look  to  the  prior  part  of  the  deed ;  and  there  we  find  no 
"statement  of  actual  payment,  but  only  of  an  agreement  to  pay. 
"  Estoppels  are  odious  in  the  law,  and  being  so,  they  ought  not  to  be 
<<  allowed,  unless  they  are  very  plainly  and  clearly  made  out :"  Right  d. 
Jeffre2f9  v.  Bucknell  (d) ;  in  that  case  Lord  Tenterden  says,  "  It  is  a 
*<rule  that  an  estoppel  should  be  certain  to  every  intent,  and  therefore^ 
<<  if  the  thing  be  not  precisely  and  directly  alleged,  or  be  mere  matter 
"  of  supposal,  it  shall  not  be  an  estoppel,  nor  shall  a  man  be  estopped 
"  when  the  truth  appears  by  the  same  instrument,  or  that  the  grantor  has 
<<  nothing  to  grant,  or  only  a  possibility  :**  Bringloe  v.  Goodam  (e). 

There  being  no  estoppel,  the  main  question  in  the  case  is  one  of  eoo- 
struction  of  this  deed.     Upon  the  subject  of  construction,  the  principle 
is,  that  it  be  favourable,  and  as  near  to  the  minds  and  apparent  interests 
of  the  parties  as  the  rules  of  law  will  admit :  2  Black.  Cam,  379;  Skep. 
Touch.  86  i  for  the  maxims  of  law  are,  that  <<  Verba  itUentioni  d^^ent 
inservire/*     Where  this  intention  is  clear,  too  minute  a  stress  is  not  to 
be  laid  on  the  strict  and  precise  signification  of  words,  and  again,  the 
construction  must  be  made  upon  the  entire  deed.     This  is  not  a  deed 
poll  by  Lord  Ponsonby  speaking  his  own  words  only,  and  therefore  to 
be  taken  most  strongly  agunst  him  :  Co.  LitU  134.     That  rule,  being 
one  of  some  strictness  and  vigour,  is  the  last  to  be  resorted  to,  and  is 
never  to  be  relied  on  but  when  all  the  other  rules  of  exposition  fail : 
Bac  JSkm.,  c.  3 ;  but  this  is  an  indentore  executed  by  both  parties, 
and  therefore  to  be  considered  as  the  minds  of  them  both.     A  covenaot 
is  nothing  more  than  an  agreement,  in  construing  which,  we  have  only 
to  look  at  the  fair  meaning  of  the  parties  to  it :  Seddon  v.  SenaU  (/)• 
Now,  applying  these  principles  of  interpretation  to  this  deed,  it  is  clear 
that  the  intention  of  the  parties  was  not  that  the  defendant  shoukl  be 
bound  to  pay  absolutely  or  at  all  events,  but  that  the  covenants  were  con- 
ditional and  dependent  upon  the  contiuuance  of  the  fund  in  an  available 
state.    The  defendant  merely  covenants  to  give  effect  to  the  anouily 


(a)  F.  Moore,  420. 
{e)  6  B.  &  A1.  60r. 
(e)  8  Scott,  71. 


(6)  1  Mod.  14. 
id)  2B.&Ad.sr8. 
(f)  13  East,  77. 
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oat  of  a  supposed  existing  diarge,  he  does  not  grant  ihe  anmiitj;  and  JA*  T.  1844. 
the  charge  created  hy  the  wiH  was  an  ineffeetual  charge^  the  estate  Q«»«»'*J^«»»A, 
having  been  absorbed  by  prior  charges  and  incambrances  |  and  as  the 
defendant  had  never  paid  or  received,  or  realised  the  £lO,OOOf  that 
affords  a  soffident  defence  to  this  action.  If  this  objection  were  allowed 
to  prevail,  it  would  give  effect  to  a  charge  upon  land,  in  respect  of  which 
there  had  been  no  payment  or  acknowledgment  within  twenty  years,  and 
thereby  defeat  the  operation  of  the  Statute  of  Limitations. 

Bot,  supposing  those  pleas  to  be  bad,  the  declaration  is  bad,  because 
there  is  no  personal  covenant  entered  into  between  Bruce  and  Lord  Pon- 
sooby,  but  what  is  referrible  to  the  fiind,  and  the  subsistence  of  this  fund 
was  a  condition  precedent  to  the  payment  of  the  annuity ;  and  there  is 
no  averment  in  the  declaration  that  the  interest  of  the  £10,000  was 
available  or  raisable  for  the  payment  of  the  annuity :  Cam,  Dig.  tit. 
Pleader,  C  51.  If  the  matter  to  be  performed  by  the  defendant 
depend  on  some  other  event,  it  is  proper  not  merely  to  assign  the  breach 
in  the  terms  of  the  contract,  but  first  to  aver  that  such  event  took  place 
before  the  breaches:  1  Chit  PL  366,  351  ;  Buekner  v.  Rolletton {a) ; 
ProHw.  Smith (i);  Pitt  v«  Wiaiam$(c)i  Coombe  v.  Green(d)i  and 
ia  2  Vin*  Ahr.  507,  C  14,  it  is  laid  down,  if  a  man  recites  that  be  has 
twenty  shillings  rent  issuing  out  of  the  manor  of  D.,  and  grant  ten  shil- 
lings, parcel  of  the  twenty  shillings,  if  he  has  no  rent  imuing  out  of  the 
said  manor,  he  is  not  chargeable  with  an  annuity,  but  the  grant  n  utterly 
void,  for  he  intended  to  pass  the  rent  he  had  then  \  so  if  the  grantor 
had  such  a  rent  issuing  out  of  the  said  manor,  the  person  of  the  grantor 
could  never  have  been  charged  upon  such  grant. 


Mr.  Holme9y  in  reply.— The  defendant  was  made  a  party  to  this 
deed  solely  for  the  covenants  in  it ;  and  these  were,  that  this  annuity 
should  remain  a  charge  on  the  lands  in  question.  If  the  chaige  were 
merely  during  the  subsistence  of  the  fund,  it  would  be  osdess  making 
Lord  Ponsonby  a  party  to  the  deed :  the  reasons  for  joining  him  in  it 
were  the  recitals  in  that  deed,  and  his  express  personal  covenant.  The 
case  on  the  other  side  is,  that  the  annuity  does  not  remain  a  charge, 
because  the  estate  was  sold  to  pay  prior  debts ;  but  bow  can  they  get  rid 
of  the  words,  ^  It  should  remain  a  charge  upon  his  estate  during  the  fife 
of  Frederick  Ponsonby  ?"  We  admit  the  distinction  between  a  general 
and  a  particular  recital:  1  Roll  Air.  873;  10  V%n.  Abr*  467; 
PI.  10,   11;     Cro.    Eliz.  362;    Shelly  v.   Wright (ej;    Lainitm  v. 


(a)  1  Sid.  904. 

(c)  4  Ney.  &  M.  413. 


{b)  10  M.  &  W.  4AS. 
(d)  11  M.&  W.480. 


{e)  Willes.  Rep.  9. 
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M.  T.  1844.    Trmnere(a);  Bowman  ▼.  Tayhr(b)*    If  any  thing  was  meant  hf  ibtt 
Qttem'sBeneh.    ^eed,  it  was  effectoaltj  to  charge  the  Cork  estates ;  and  there  was  no  use 
BRUCE         of  the  recital  in  it  unless  to  assure  Brace  that  the  man  who  made  the 
V*  will  had  the  right  to  make  that  will  and  charge  the  estate. 

Cmr.ad.  pnlU 


I^OBD 
PONSONBT. 


A09. 36.  BuBTOMy  J^  delivered  judgment. 

In  this  case  the  Court  concur  in  the  judgment  which  I  am  about  to 
deliver.  It  is  an  action  of  covenant — [His  Lorcbhip  stated  the  plesd- 
iDg8.]-^The  covenant  in  this  deed  is,  that  this  sum  of  £10,000  should  be 
charged  speci6cally  upon  all  the  fourteen  denominations  so  devised  by  the 
will ;  and  that  deed  contains  a  covenant  for  further  assurance  by  Frede- 
rick Ponsonby  and  the  defendant.  It  will  be  recollected  that  the 
defendant  was  made  an  executing  party  to  this  deed  for  the  purpose  of 
being  security  for  the  performance  of  the  covenant,  and  the  grant  entered 
into  by  Frederick  Ponsonby ;  that  is  the  grant  of  £10,000. 

To  the  defendant's  pleas,  the  plaintiff  has  demurred,  assigning  several 
(some  of  them  special)  causes  of  demurrer.  "With  respect  to  the  causes 
of  special  demurrer,  I  do  not  think  it  necessary  to  make  any  observations, 
conceiving,  as  I  do^  that  the  general  demurrer  is  well  supported  by  the 
grounds  which  have  been  relied  upon  in  argument;  particularly  that 
according  to  the  legal  construction  of  the  defendant's  deed,  as  set  out  on 
oyer ;  his  obligation  to  pay  the  annuity,  by  virtue  of  his  covenant,  was 
not  contingent  upon  the  solvency  of  t\ie  fund  upon  which  that  annuity 
was  made  chargeable ;  and  that  the  defendant  having  by  his  deed  cove- 
nanted that  the  sum  of  £10,000  should,  during  the  life  of  Frederidc 
Ponsonby,  always  be  and  remain  a  charge  upon  all  his  (the  defendant's) 
county  of  Cork  estates  therein  mentioned ;  and  that  the  said  sum,  and 
the  interest  thereof,  should  continue  charged  with  the  payment  of  the 
said  annuity ;  he  (the  defendant)  is  precluded  from  showing  that  the  said 
estates,  or  any  of  them,  were  discharged  from  the  payment  of  that  sum 
(the  £10,000)  or  of  the  said  annuity. 

It  has  been  in  the  course  of  the  argument  very  distinctly  and  fairly 
admitted  on  the  part  of  the  defendant,  and  as  being  well  established  by 
the  authorities  cited,  that  notwithstanding  the  annuity  granted  by  Frede- 
rick Ponsonby  was,  by  the  terms  of  that  grant,  made  payable  ou^of  the 
interest  of  the  £10,000,  he  was,  under  his  grant  of  that  annuity,  perso- 
nally liable  to  the  payment  of  it ;  whether  the  land  on  which  that  sam 
of  £10,000  was 'charged,  continued  liable  to  that  charge  or  not.  Now,  it 
seems  to  me  that  the  defendant  has,  by  the  express  terms  of  the  deed 
executed  by  him  to  Samuel  Bruce  (the  deceased),  placed  himself,  at  least 


(a)  3  Ner.  &  M.  603. 


(b)  3NeT.&Bl.e03. 
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fery  nearly,  if  not  altogether  in  the  same  condition  ;  for  although  he  may 
not,  by  the  terms  of  I  he  deed,  have  joined  in  the  grant  of  the  annuity, 
80  u  to  make  himself  a  joint  grantor  of  that  annuity,  he  has  yet 
expressly  covenanted,  granted  and  agreed  with  Bruce,  that  he  the 
defendant,  his  heirs  and  assigns,  would  well  and  truly  pay,  or  cause  to  be 
paid  to  the  said  Samuel  Bruce,  his  executors,  &C.,  the  said  annuity  of 
£200 ;  adding  to  the  terms  of  that  covenant  and  grant  (as  was  added  to 
the  grant  of  Frederick  Ponsonby),  that  the  same  was  to  be  paid  out  of 
the  interest  of  the  £10,000 ;  but,  taking  this  as  a  covenant  for  the 
payment  of  this  annuity  out  of  lands  (thereby  making  the  lands  the 
provision  for  the  payment  of  it),  yet  this,  and  still  more  strongly  (if 
possible  than  this),  other  parts  of  the  deed  amount  to  a  clear  and  absolute 
coTenant  for  the  title  to  those  lands :  for  having  stated  that  the  £10,000 
were  charged  upon  the  estate  in  the  county  of  Cork,  as  thereinafter  par- 
ticularly mentioned,  he  thereby  expressly  covenants,  grants  and  agrees 
with  the  said  Samuel  Bruce  that  the  said  sum  of  £10,000,  so  bequeathed 
to  the  said  Frederick  Ponsonby,  and  charged  upon  the  said  estate  in  the 
county  of  Cork,  as  thereinafter  particularly  mentioned,  should  be  and 
remun  a  charge  upon  the  said  estate  in  the  county  of  Cork,  so  as  afore- 
said devised  to  him  (the  defendant)  by  the  said  William  Lord  Ponsonby ; 
that  is  to  say,  &c.,  specifying  seriatim  the  fourteen  denominations, 
including  (nominatim)  the  seven  denominations  which  his  pleas  now 
represent  as  not  passing  by  the  will  of  William.  Lord  Ponsonby;  and 
then  in  the  covenant  for  further  assurance,  he  expressly  describes  those 
lands  and  premises  so  enumerated  as  being  the  estate  of  him  (the 
defendant.) 

This  is,  as  it  appears  to  me,  a  clear  and  conclusive  admission  and 
averment  of  title  which  he  is  now  estopped  by  his  deed  from  controvert- 
ing ;  and  consequently  the  general  demurrer  to  the  pleas  must  be  allowed, 
and  judgment  entered  for  the  plaiotifiEl* 


M.  T.  1844. 
Queen*sBenck. 

BRDCB 

I<OR]> 
FONSONBr* 


Cbampton,  J. 

I  quite  concur  in  the  conclusion  at  which  my  Brother  Burton  has 
arrived,  that  the  demurrer  must  be  allowed.  The  pleas  furnish  no  answer 

•  Executors  of  KENNEDY  v.  STEWART.! 


1836. 
Jan,  80, 


Cbam  PTON,  J.—  This  18  a  demurrer  to  the  defendant's  pleas.    The  action  is  coTenant  Covenaot  to  pay 

upon  a  deed  of  rent-charge,  dated  the  Ist  of  January  1814,  and  made  betnreen  the  defend-  Soevnot  rnn'with 

ant  and  Kennedy,  the  testator  of  the  plaintiflfs.    By  this  deed  the  defendant  granted  a  **»«  '*^'  ^  {Jj 

rent-charge  or  annuity  of  £ yearly  for  sixty-two  years  to  Kennedy,  and  covenanted  lent-charge. 

with  the  grantee,  his  executors,  administrators  and  assigns,  for  the  payment  of  the  rent- 


t  The  R«poTten  have  been  furnished  with  this  jadgment,  delivered  by  Mr.  Justice  Cram  PTON, 
and  it  it  inserted  as  a  note  to  the  above  case,  as  involving  a  question  of  importance. 
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M.  T.  1444. 
Queen*sBench, 


to  the  declaration,  and  the  defendant  is  estopped  from  denying  that  he 
took  nothing  under  the  will ;  but  I  express  no  opinion  as  to  whether  the 
covenant  is  an  absolute  one  to  all  intents  and  purposes,  or  one  depend- 
ing on  the  fund  thereby  charged,  during  the  continuance  of  the  life  of 
the  annuitant. 

Judgment  for  the  pluntiff. 


1845. 
Hilary   Term. 

Jan.  30. 

Id  an  acdon  of 
ooTenant  on 
an    annnity 
deed    by    the 
executor     of 
the    grantee, 
who    had   ob- 
tained  judg- 
ment  on    de- 
murrer,   the 
ordinary  rule 
for    liberty  to 
tot  is   the 
proper  one. 

Pbnnefa- 

THRR,   C.  J., 

distentiente. 


On  the  30th  of  January  1845,  in  the  absence  of  Burton,  J.,  in  this 
case — 

Mr.  HuttoHy  with  whom  was  Mr.  Holmes,  applied  for  liberty  to  tot 
on  the  usual  affidavit. — We  obtained  judgment  on  demurrer,  and  no  issue 
in  fact  being  knit  on  the  record,  we  are  now  entitled  to  final  judgment. 
It  is  not  necessary  to  haf  e  a  writ  of  inquiry  to  compute  the  arrears  of  the 
annuity ;  that  can  be  done  by  the  officer  without  the  intervention  of  a 
Jury:  2  Chit.  Arch.  Pra(f.  709  ;  Barry  v.  Rainsford (a).      The  same 

\a)  Arnold,  9S ;  see  also  AUwoway  v.  Hilly  3  Chitty  B.  32. 


charge.  The  plaintiffs  are  the  executors  of  Kennedy,  who  is  deceased,  and  they  declare 
for  arrears  of  the  rent-charge  or  annuity  (for  it  is  denominated  both  ways  all  dirough 
the  pleadings),  accrued  due  since  their  testator's  deadi. 

The  declaration  contains  three  counts,  and  there  are  two  pleas  to  each  of  these  counts; 
but  it  will  be  only  necessary  to  consider  the  first  count  and  the  first  plea,  as  the  reasoning 
upon  those  will  apply  to  all.  The  first  plea  states,  by  way  of  inducement,  that  by  deed 
of  the  9tb  of  October  1826,  Kennedy  the  grantee  bad,  in  his  lifetime,  assigned  tlie 
rent-charge  or  annuity  to  the  defendant  and  to  one  Arthur,  who  were  then  podsessed 
and  entitled  thereto ;  and  the  plea  concludes  with  a  special  traverse  of  tiie  plaintiff 't 
title  to  the  rent-charge  or  to  the  arrears. 

To  this  plea  the  plaintiff  has  demurred ;  and  he  has  assigned  specially  several  causes 
of  demurrer.  But  it  will  not  be  necessary  to  notice  these  special  causes,  as  the  Court 
is  of  opinion  that  the  plea  is  substantially  bad.  The  short  ground  of  this  opinion  is,  that 
the  plea  does  not  appear  to  us  to  furnish  an  answer  to  the  plaintiff's  declaration.  If 
the  effect  of  the  deed  relied  upon  by  the  defendant  was  to  extinguish  the  rent-charge 
altogether,  as  was  suggested  during  the  argument,  this  action  would  not  be  maintain- 
able ;  but  the  operation  of  that  deed  (of  9th  of  October  1826)  was  clearly  to  extinguish 
the  rent-charge  for  one  moiety  only ;  i.  e.,  so  far  as  the  rent-charge  was  assigned  to 
the  grantor  of  it,  t.  e.,  the  defendant  himself.  In  Co.  LiU.  149,  h,  it  is  thus  laid  down : 
"  And  80  it  is,  if  the  grantee  grant  the  rent  to  the  tenant  of  the  land,  and  to  a  stranger, 
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IMnctice  is  followed  in  cases  of  non-payment  of  rent:  Wingfield  v. 
Cleterley  (o) ;  Byrom  v.  Johmon  (h).  Under  the  Act  of  7  &  8  Vic. 
c.  107}  the  Master  has  power  to  examine  by  affidavit ;  and  independently 
of  that,  witnesses  may  be  examined,  vivd  voce,  under  3  &  4  Vic.  c.  1 05» 
S.69. 


H.  T.  1845. 
Queen*tBench* 


Mr.  Macdonogh^  and  Mr.  WilUam  MiUer,  contra. — The  cases  cited  are 
between  the  grantor  and  grantee  of  an  annuity :  Denison  v.  Mair  (c)« 
The  power  given  to  the  officer  by  the  Act  referred  to  is  one  in  reference 
to  affidavits  in  a  cause  in  Court.  Where  there  is  the  slightest  uncertainty 
in  the  amount,  or  a  necessity  for  entering  into  collateral  matters,  a  writ 
of  inquiry  must  be  adopted.  Even  in  bills  of  exchange  no  right  can  be 
taken  from  the  parties  to  go  before  a  Jury :  1  Tidd  Prac.  57 1 ,  last  ed. : 
MaufiMeU  v.  Lord  Mtusarene  (d)  ;  NeUon  v.  Sheridan  {e).  Ferguson** 
Prac.  1 103. 

Cbabipton,  J. — The  position  laid  down  in  Ferguson  is  too  wide. 

Pbrbin,  J — It  is  every  day*s  practice  in  an  action  of  covenant  on  a 
lease  to  have  the  ordinary  rule  to  tot. 

Mr.  Holmes. — This  is  no  collateral  matter  at  all,  nor  is  there  any 


(a)  13  Price,  63. 
(e)  14  East,  633. 


{b)  8  Term  Rep.  410. 
{d)  ff  Term  Rep.  87. 


{e)  8  Term  Rep.  395. 


the  rent  is  extinct  but  for  a  moiety."  Had  the  assignment  been  made  to  the  defendant 
alone,  that  assignment  wonld  have  altogether  extinguiihed  the  rent-charge  and 
the  covenant  to  pay  it ;  bat  it  is  made  to  the  defendant  af{i  to  Arthur^  and  therefore, 
the  rent-charge  as  to  a  moiety  is  still  in  existence,  and  the  covenant  is  still  in  existence 
to  enforce  it.  Bat  though  the  rent-charge  and  the  covenant  are  still  in  force,  to  maintain 
the  action  the  covenant  most  have  remained  with  Kennedy  after  he  had  assigned  the 
rent-charge,  in  order  that  his  executors  may  avail  themselves  of  it. 

The  great  question  in  the  case  then  is,  whether  the  covenant  has  passed  with  the 
rent-charge  to  the  assignees,  or  whether  it  remained  in  Kennedy  after  the  assignment. 
If  it  so  remained,  it  is  now  in  the  executors  of  Kennedy,  and  the  plea  is  no  answer  to 
their  action ;  but  if  the  covenant  passed  to  the  assignee  of  the  rent,  theu,  however 
inaccurately  the  plea  may  be  framed,  it  would  disclose  a  substantial  bar  to  the  plaintiff's 
action. 

Now,  on  this  question  the  ease  of  Milnet  v.  Branch  (5  M.  &  Sel.  411)  is  an 
express  authority.  The  principle  is  explicitly  laid  .down  by  Lord  Ellenborough  in  his 
judgment;  and  though  Bayly,  J.,  puts  the  case  on  a  new  ground,  be  declares  his  entire 
concurrence  with  Lord  Ellenborough. 

A  dictum  ascribed  to  Lord  Holt,  in  the  case  of  Brewtter  v.  Kidgiii  (12  Mod.  l70), 
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H.  T.  1845.    uncertainty,  it  is  a  mcfre  question  of 
Queen'sBeneh.    covenant  for  rent. 


ptures.     This  is  almost  the  same  a^ 


PENNEFA.THER,  C  J. 

In  my  opinion,  this  rule  to  tot  ought  not  to  be  granted  ;  but  my 
Brethren  do  not  concur  in  that  opinion.  There  is  no  doubt  but  it  is 
an  innovation  of  the  rule  of  ascertaining  the  demand  of  one  person 
against  another.  That  was  generally  done  through  a  Jury,  but  this  has 
been  a  modern  improvement,  the  referring  it  to  the  officer,  and  is  a 
cheap  and  expeditious  mode ;  but  while  I  agree  that  the  proceeding  by 
totting  should  be  approved  of,  I  cannot  but  think  that  there  are  cases 
where  the  party  may  be  restrained  from  resorting  to  that  practice,  if  the 
Court  can  be  convinced  that  the  case  is  one  out  of  the  ordinary  rule,  or 
one  of  greater  difficulty  than  usual ;  and  it  appears  to  me  this  case  cooies 
within  that  principle :  6rst,  the  party  sued  is  not  the  original  defendant ; 
and  secondly,  the  person  who  sues  was  not  the  original  person  entitled 
to  the  annuity.     I  do  not  mean  to  say  that  that  alone  should  be  sufficient 


was  relied  on  by  the  plaintiff's  Coaniiel  in  Milnet  ▼.  Branchy  and  has  been  relied  npon 
by  the  defendant's  Counsel  upon  the  argument  of  this  case  ;  it  is  this : — '*  I  make  no 
doubt,  but  that  the  assignee  of  the  rent  shall  have  covenant  against  the  grantor,  becante 
it  is  a  covenant  annexed  to  the  thing  granted,**  But,  as  was  said  by  Lord  £llenboroogh| 
in  Milnet  y.  Branchy  this  dictum  was  extrajudicial,  and  not  warranted  by  any  authority. 

It  appears  by  the  case  itself,  as  reported,  that  Lord  Holt  was  not  supported  by  the 
opinion  of  any  of  his  Brethren.  And  I  may  add,  that  the  case  of  Brewster  ▼.  EJdgiU 
(the  case  relied  on)  is  reported  in  four  different  books  (1  Ld.  Raym.  317  ;  1  Salk.  1%; 
6  Mod.  Rep.  369 ;  and  12  Mod.  170) ;  in  three  of  these  reports  the  dictum  relied  upon 
is  not  found ;  it  appears  only  in  12  Mod,^  a  book  of  no  great  authority.  We  most, 
therefore,  take  the  law  to  be,  that  the  covenant  to  pay  the  rent-charge  does  not  ma 
with  the  rent  to  the  assignee  of  the  rent-charge ;  and  this  rules  the  demurrer  in  faroBr 
of  the  plaintiff. 

But  Mr.  Napier  contends  that  conceding  the  principle  just  stated  as  to  a  re&t- 
oharge,  yet  that  it  does  not  apply  to  the  assignment  of  a  personal  annuity,  in  wbidi 
case,  he  contends  that  the  covenant  may  well  run  with  the  annuity  *'  as  being  annexed 
thereto."  And  to  support  this  doctrine  he  has  again  recourse  to  Lord  Holt*s  dictum 
in  Brewster  v.  KidgiU. 

Now,  to  this  there  are  several  answers.  First,— The  dictum  has  been  already 
observed  upon  as  being  of  no  authority.  Secondly,— If  it  were  of  authority  it  is  applied 
by  Lord  Holt,  not  to  the  case  of  a  personal  annuity,  but  to  the  case  of  a  rent-charge. 
Thirdly,— The  parties  in  this  case,  both  plaintiff  and  defendant,  have  treated  the 
subject  of  this  action  as  a  rent-charge ;  the  plaintiff  calls  it  in  his  declaration  '^  a 
rent-charge,  annuity  or  yearly  sum,"  but  alleges  that  it  is  by  the  deed  creating  it 
charged  on  specified  lands.  The  defendant  entitles  it  exactly  as  the  plaintiff  does. 
"We  cannot,  therefore,  take  it  as  a  mere  personal  annuity.  Fourthlyi — Bat  even  were 
it  so  taken,  the  defendant's  Counsel  have  failed  in  showing  us  any  warrant  in  law  for 
the  assertion,  that  a  covenant  to  pay  a  personal  annuity  runs  with  the  annuity  to 
the  assignee  of  the  grantee.    That  such  an  annuity  is  assignable  we  do  not  questioiL 
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to  take  the  case  out  of  the  ordinary  rule ;  but  there  are  other  difficulties 
involved  in  it,  so  that  it  is  not  one  of  those  transactions  which,  from  its 
simplicity,  could  be  as  well  disposed  of  by  the  officer  as  by  a  Jury.  In 
every  case  of  intricacy  of  account,  I  can  understand  the  reason  for  pre- 
ferring a  Jury  ;  accounts  may  become  perplezedi  difficulties  may  arise, 
and  after  a  lapse  of  twenty  years,  the  same  matter  hay  appear  to  different 
persons  in  different  circumstances ;  for  these  reasons,*  as  ^  general  rule, 
they  must  not  be  taken  from  the  Jury.  In  the  case  of  parties  claiming 
under  mortgages,  it  is  not  usual  to  leave  that  class  of  cases  to  the  officer, 
because  the  parties  may  change,  and  a  great  deal  of  investigation  may  be 
requisite. 

Upon  these  grounds,  I  am  of  opinion  that  this  rule  ought  not  to  be 
granted. 


H.  T.  1845. 
Qu9en*9Bench» 


Crabipton,  J. 

Were  it  not  for  the  expression  of  opinion  of  my  Lord  Chief  Justice,  I 
should  feel  no  difficulty  upon  this  point.  This  application  appears  to  me 
umilar  in  its  facts  to  the  rule  upon  biils  of  exchange.     This  is  a  case  of 


That  an  action  of  debt  is  maintainable  by  the  assignee  of  the  annuity  is  also  admitted  ; 
but  that  he  can  maintain  covenant,  there  is  neither  antbority  nor  precedent  for  saying. 
Between  the  two  forms  of  action  there  is  much  difference,  they  are  by  no  means  co* 
exteDtivef.  Debt  is  founded  npon  privity  of  estate,  upon  statutes,  and  dpon  duties 
as  well  as  upon  contracts.  Covenant  is  founded  upon  privity  of  contract ;  and  can  it 
be  said,  there  is  any  privity  of  contract  between  the  grantor  of  a  personal  annuity  and 
the  assignee  of  his  grantee  ?  it  does  not  vary  the  case  to  say  that  the  covenant  Is  an* 
nexed  to  the  thing  granted.  So  it  is  in  a  rent-charge  as  well  as  in  an  anouity,  as  long 
at  the  privity  of  contract  and  the  privity  of  estate  are  united.  Covenant  (for  other 
reasons)  runs  along  with  the  land,  but  it  is  quite  new  to  extend  the  principle  to  rent- 
charges  and  annuities.  It  is  argued  again,  that  covenant  will  run  with  tithes  to  an 
assignee  of  the  reversion,  and  it  is  asked,  why  should  not  the  same  principle  apply  to 
rent-charges  P  It  has,  undoubtedly,  been  so  decided  as  to  tithes,  in  the  case  of  Baiiy 
V.  WelU  (3  Wils.  30),  but  the  analogy  fails ;  the  grounds  assigned  by  the  Court  for 
the  determination  in  BcUly  v.  WeUs  do  not  apply  to  the  case  of  rent-charges.  They  see 
no  difference  between  land  and  tithes ;  **  tithes  is  a  tenth  part  (say  the  Court)  of  the 
profits  of  the  land,  and  is  land  itself;"  and  I  may  add,  rent  may  be  reserved  by  lease 
for  tithes  as  for  land,  and  to  reserve  rent  for  a  rent-charge  would  be  absurd.  Secondly. 
The  case  of  an  assignee  suing  the  grantor  is  very  different  from  that  of  the  owner  of 
the  estate  leased  suing  the  assignee  of  a  lessee  upon  a  covenant  by  lessee  for  him  and 
his  assigns  (3  Wik.  26) ;  Spencer* t  case  (6  Bep.  16,  a.) 

Again,  it  is  argued,  if  debt  is  maintainable  by  the  assignee,  and  covenant  is  main- 
tainable by  the  grantee,  then  there  are  two  actions  at  the  same  time  for  the  same 
demand  against  the  same  defendant  by  two  different  persons.  The  oases  of  Noke  v. 
Juder  (Cro.  Eliz.  436)  and  Webb  v.  Russeii  (3  T.  Rep.  393),  furnish  the  answer. 
V^here  the  thing  granted  is  in  A.,  and  the  right  to  sne  upon  the  covenant  is 
in  B.,  the  law  allows  a  proceeding  by  either  A.  or  B.,  though  not  specially  for  the 
itme  thing ;  and  it  is  not  to  be  complained  of,  for  by  paying  the  demand  to  either  A. 
Or  B.,  the  defendant  is  secure. 

It  follows  that  the  demurrer  must  be  allowed. 
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H.  T.  1 845.  an  action  of  coTenant  on  an  annuity  by  the  grantee  against  grantor,  aad 
QueenyBeneh.  there  has  been  a  judgment  by  default ;  and  the  question  is,  whether  the 
BRUOE  party  is  to  go  to  the  expense  of  a  writ  of  inquiry,  or  go  before  the  officer 
to  ascertain  the  sum  due  ?  Now,  I  cannot  conceive  how  any  complexity 
can  arise  in  this  case  more  than  in  any  other.  The  practice,  I  apprehend, 
both  in  Ireland  and*  England,  is  precisely  the  same.  It  is  said,  that 
the  case  of  J^entson  v.  Jfatr  bears  upon  this  point.  That  appears  an 
eicellent  illustration  of  the  limit  of  the  rule :  it  was  a  case  upon  an 
indemnity  deed  for  unliquidated  damages,  and  not  a  case  to  which  the 
rule  would  apply.  Now,  what  is  the  principle  by  which  we  are  to  be 
guided  ?  Where  the  computation  is  a  mere  matter  of  figures,  whether 
the  action  be  assumpsit  or  covenant,  it  is  the,  general  rule  that  totting 
is  the  proper  course.  That  is  conceded  to  be  the  general  rule,  hot 
it  is  said,  that  where  credits  are  to  be  claimed,  that  rule  does  not 
apply.  It  is  very  easy  for  the  officer  to  strike  a  balance  between  the 
parties.  The  practice  used  to  be  so  in  elegits^  where  great  credits  were 
allowed,  and  the  eventsr  of  years  gone  over,  and  yet  the  officer  took  the 
accounts.     This  is  a  case  purely  of  figures. 

It  is  said,  however,  that  the  practice  is  the  other  way;  no  soch 
thing.  What  is  the  difference  between  an  annuity  and  a  claim  for 
rent?  and  it  is  the  settled  practice  to  send  cases  of*  rent  before 
the  officer.  There  is  no  difference  whatever;  there  is,  therefore, 
neither  principle  nor  practice  in  favour  of  this  motion.  But  then  it  is 
said,  that  a  Jury  is  the  more  proper  tribunal ;  that  may  be  so ;  but  the 
Master  is  more  competent  to  make  the  inquiry  in  mere  matters  of  figures, 
however  competent  the  Jury  may  be  in  matters  of  account.  Further, 
it  is  said  there  is  a  difficulty  in  examining  witnesses ;  this  is  genenllj 
done  by  affidavit,  it  is  a  matter  very  simply  done;  and  if  there  were 
a  difficulty  as  to  that,  it  is  open  to  the  Court  to  make  an  order  for  the  wit- 
nesses' examination  viva  voce  if  desired.  I  therefore  do  not  think  that  we 
are  innovating  any  principle  or  practice.  I  think  we  are  carrying  out  the 
common  rule  of  the  Court,  which  applies  as  much  to  an  annuity  deed  as 
to  the  case  of  a  lease  or  a  bill  of  exchange.  Part  payments  might  be 
made  on  a  bill  of  exchange  by  the  acceptor  and  others,  and  all  may  be 
settled  by  the  officer.     It  is  nothing  but  a  money  matter. 

For  these  reasoiis,  my  opinion  is,  that  we  ought  to  grant  the  rule, 
and  if  the  parties  desire  it,  to  give  the  officer  a  power  to  examine 
witnesses. 


Perrin,  J. 

I  think  that  this  is  the  ordinary  rule  according  to  the  settled  practice 
of  the  Court.  Where  it  is  decided  upon  demurrer  that  a  party  is  liable 
in  an  action  of  this  description,  the  practice  is  to  take  an  account  between 
the  parties,  before  the  officer.     It  strikes  me,  that  a  matter  of  account  is 
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much  better  settled  by  the  oflficer  than  by  a  Jury,  where  each  particular    H.  T.  1845. 
item  may  be  cauYassed ;  whereas,  before  a  Jury  you  do  not  know  which    J^ueen^tBeitch, 
item  is  rejected  and  which  admitted ;  besides,  it  saves  expense,  and  no        bruce 
difficulties  are  suggested  on  the  affidavit  of  the  attorney.     It  is  said  that 
there  is  no  mode  of  compelling  the  attendance  of  witnesses,  but  there 
is  no  such  difficulty,  for  the  Court  would  have  power  to  make  an  order 
for  their  attendance.     I,  therefore,  see  no  reason  for  refusing  this  rule 
unless  we  alter  the  practice  of  the  Court. 

Usual  order  made. 


t;. 

LORD 
PONSONBY. 


CONDON  V.  CONDON. 

Mb*  O'Dell  moved  on  behalf  of  the  defendant)  that  the  notice  of  trial 
and  all  proceedings  subsequent  thereto  should  be  set  aside,  and  that 
accordingly  the  cause  be  struck  out  of  the  list  of  records  for  the 
approaching  after  Sittings,  and  for  the  costs  of  the  motion. 

Issue  had  been  joined  in  Michaelmas  Term  1843,  since  which  time  no 
further  proceedings  had  been  taken  until  the  present  Term,  when  the 
plaintiflf  served  the  ordinary  notice  of  trial ;  whereupon  the  defendant 
cautioned  him  by  notice  against  proceeding  to  trial,  he  not  having  given 
a  Term's  notice,  pursuant  to  the  29th  Rule  of  this  Court,  which  says, 
*^  That  after  any  cause  is  at  issue  three  Terms,  the  plaintiflf  must  give  the 
**  defendant  or  his  attorney  a  full  Term's  notice  before  he  shall  go  to 
**  trial  in  the  said  cause :"  Moore  and  Lownfs  RtUeSy  22 ;  where  it  is  said 
this  rule  is  constantly  acted  on :  1  Ferg.  Pr.  287. 


1844. 

Michaelma$ 
Term, 

Nov.  25. 

The  29th  Rule 
of  this  Coort, 
requiring  a 
Term's  notice 
before  going  to 
trial  when  the 
canse  is  three 
Terms  at  iRsne, 
is  not  now 
acted  on. 


Mr.  Robert  Ferguson,  contra. — This  rule  is  quite  obsolete  and  never 
acted  on  (a) ;  the  practice  now  is  the  same  in  all  the  Courts* 

Cbahpton,  J. 

This  rule  is  a  very  old  one,  and  the  officer  has  informed  me  that  it 
has  not  been  acted  on  for  a  great  number  of  years,  and  that  the  prac- 
tice that  prevails  is  similar  to  that  in  other  Courts,  namely,  that  not 
until  after  the  lapse  of  a  year  and  a  day  this  notice  is  necessary. 

No  rule. 

(a)  Batty,  678. 
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E.  T.  1845. 
Commant^ea*. 


MONTGOMERY  v.  BLACKWOOD  and  another. 
April  S3.  (Common  Pleas.) 

'^t^XowVx'  ^*-  ^'  Kennedy  Lowby,  qd  behalf  of  the  plaintiff,  moved  that  he 

edition  to  is-  might  be  at  liberty  to  issue  execation  upon  the  judgment  in  this  caose, 

suggestion    of  without  suggesting  breaches  of  the  condition  of  the  bond  on  which  it  was 

breaches,  on  a  entered, 
bond     oondi- 
tioned  to  pay 

tawLnrw    S"*        ^^®  ^^^^  ^^  executed  to  the  plaintiff  as  treasurer  of  the  countj  of 

a  county  the    Down,  for  the  sum  of  £3000,  and  contained  a  release  of  all  errors,  with 

be  levied    by   *  condition  in  the  following  words : — «*  Now,  the  condition  of  the  fore- 

the  high  oon-    «  going  obligation  is  such,  that  if  the  above  bouuden  George  Blackwood, 

stable    off    a  *    i      •  •  i  « 

barony,  before    "  one  of  the  high  constables  of   the  barony  of  ,  do  and  shall 

sizes"***  ^*"    "  ^®''  *"**  faithfully  levy  and  collect  the  county  cess  laid  on  the  said 

<<  barony  by  the  Grand  Jury  of  the  said  county  at  this  Assizes,  or  such 

'<  part  thereof  as  is  due  on,  and  ought  to  be  levied  off  the  said  barony, 

**  and  the  same  so  levied  do  pay  and  hand  over  unto  the  said  Arthur  Hill 

** Montgomery,  £sq^  or  his  successors,  three  days  before  next  Assizes; 

"  then  this  obligation  to  be  void  and  of  no  effect,  or  else  to  be  and 

"  remain  in  full  force  and  virtue  in  law.**     The  affidavit  of  the  plaintiff 

stated  that  he  still  continued  treasurer  of  the  county ;  that  the  defendant 

Blackwood  did  not  pay  and  hand  over  to  him  three  days  before  the  said 

Assizes,  or  at  any  time  since,  the  entire  of  the  county  cess  laid  on  the 

said  barony  by  the  said  Grand  Jury  of  said  Assizes,  which  was,  or  ought 

to  have  been,  collected  by  him  off  the  said  barony,  pursuant  to  the 

condition  contained  in  said  bond ;  but,  on  the  contrary,  that  he  was  still 

in  arrear  and  indebted  to  him,  as  treasurer  of  said  county,  on  foot  of  said 

county  cess,  the  sum  of  £236.  16s.  8d. ;  and  that  the  sum  was  still  justly 

due  and  owing  on  foot  of  said  bond  and  judgment,  over  and  above  all  just 

and  fair  allowances,  besides  the  costs  of  entering  judgment  on  said  bond. 

Counsel  relied  on  the  practice  of  this  Court  as  stated  in  1  Ferg^  Prae. 

447  ;  and  the  cases  of  Ros$  v.  Halpin  (a) ;  Woffington  v.  Arm$ir(mg(P) ; 

PurceU  V.   0*Reilhf(c) — as   entitling   the  plaintiff  to  issue  execution 

without  the  delay  and  expense  of  suggesting  breaches. 

Per  Curiam, 

We  have  never  gone  further  than  allowing  execution  to  issue  on  an 

(a)  1  Law  Bee.  N.  S.  205.  0)  Glaso.  309. 

(e)  3LawRec.N.S.35. 
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aoDuity  bond,  without  suggestiog  breaches  ;  and  as  we  consider  this  case 
to  be  clearly  within  the  statu te»  the  plaintiff  must  suggest  breaches. 

No  rule. 


E.  T.  1845. 
ComnumPUas, 

' ^-i — ^ 

MONTOO- 

MBBT 

V. 

BLACKWOOD 


Lessee  WILSON  r.  HENDREN. 

April  U,  25. 

This  was  an  action  of  ejectment  on  the  title,  which  was  tried  before^  in  an  eject- 

Crampton,  J.,  at  the  last  Carrickferffus  Assizes.     Counsel  for  the  plain-  ^V^^  !*^  ^^ 
•<*          1        1         1      f    1                 I             #    I                .                 ....  title,  the  plain- 
tiff produced,  and  relied  upon,  a  lease  of  the  premises  mentioned  in  the  tiff  produced 

declaration  in  ejectment,  bearing  date  on  the  27ih   of  February  1769,  J^i^e'^^^t^e* 
and  purporting  to  have  been  made  by  one  Ezekiel  Davys  Wilson  to  one  premises  bear- 
James  Addison,  for  and  during  the  term  of  sixty-six  years,  commencing  ]°^  purport- 
on  the  Ist  of  November  1768,  which  it  was  alleged  had  expired  on  the  i°9  ^^  ^ave 
1st  of  November  lb34.     The  plaintiff  proved  that  the  interest  of  the  one  E.  D.  W[ 

grantor  of  that  lease  was  vested  in  his  lessor;  but  on  production  of  the  *°f' '^:»  "X°' 
®  .  ^  .  .  *°°  dunng  the 
lease,  it  appeared  that  the  demise  was  of  the  premises  mentioned  in  the  term  of  sixty- 
ejectment  at  a  pepper-corn  rent,  "  For  and  during  the  term  of  sixty-six  "jed^ the  said 

"  years,  provided  the  said  Ezekiel  Davys  Wilson's  (a)  lasted  so  long,  to  E.  D.  W.'s 

,,-_-  i.Mx  1.  .1  lasted     so 

** commence  on  the  1st  of  November  last."     It  appeared  in  evidence,  long;"  but 

that  the  .said  Ezekiel  Davys  Wilson  died  in  1821  ;  that  the  defendant,  f*^®  ^%l^' 

'  aence  oi  tbe 


Hendren,  had  got  into  possession  in  1838 ;  and  that  between  1835  and 
1838,  he  had  said  to  the  agent  of  the  lessor  of  the  plaintiff,  <'  That  the 


existence  of 
the  interest  of 
E.  D.  W.  in 
*' lease  of  the  garden  was  out,  or  would  soon  be  out,  and  that  he  should    ^^^  premises. 

**  haVe  to  pay  rent  for  it ;"  and  on  which  occasion,  some  verbal  negoci-    gome  evidence 

ation  for  a  new  lease  had  taken  place  between  the  defendant  and  the    °^  *  ▼cr*»a\^'>»^- 

*^  ^  gooiation  be- 

lessor  of  the  plaintiff.     Counsel  for  the  defendant  contended,  that  iuas-   tween  the  de- 
much  as  it  did  not  appear  that   Ezekiel  Davys  Wilson  had  any  interest    ,^°j^^  for  a 
in  the  premises  which  would  extend  beyond  his  life,  and  as  it  was  not    °ew  lease  be- 
shown  that  there  was  any  receipt  of  rent  for  these  premises  by  any  of   and  1888,  in 
the  lessors  of  the  plaintiff,  or  any  person  under  whom  they,  or  any  of   which  lat^r 
them,  derived,  within  twenty  years  before  the  day  of  the  demise ;  nor   fendant  got 
that  any  acknowledgment  in  writing  had  been  given  by  the  defendant,    g°oQ,  ^He^' 

that    notwith- 
standing proof 
of  tbe  death  of  the  said  £.  D.  W.  in  1821,  the  Jury  were  properly  directed  to  find  a 
verdict  for  the  plaintiff;  and  that  as  the  lease  must  be  taken  to  have  expired  in  1834, 
there  was  no  ground  for  the  operation  of  the  Statute  of  Limitations. 


(a)  Sic  in  orig. 
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E.  T.  1845. 
CommonPieas, 


or  any  person  under  whom  he  derived,  the  plaintiff  had  not  made  cot 
a  title,  and  ought  to  he  nonsuited.  The  learned  Judge  refused  to 
nonsuit,  and  directed  a  verdict  for  the  plaintiff,  reserving  liberty  for  the 
defendant  to  move  the  Court  to  have  a  nonsuit  entered,  should  they  be 
of  opinion  that  the  plaintiff  ought  to  have  been  nonsuited.  The  Counsel 
for  the  defendant  having  obtained  a  conditional  order  on  the  foregoing 
terms—- 


Mr.  Napier,  Q.  C,  for  the  defendant,  moved  the  Court  to  make  the 
conditional  order  absolute,  and  that  the  verdict  should  be  set  aside  and 
a  nonsuit  entered. 

The  omitted  word  in  the  sentence  of  the  lease  in  question,  <<  Provided 
the  said  Ezekiel  Davys  Wilson's  lasted' so  long,**  is  either  'Mife"  or 
*^  interest."  If  the  former,  which  in  the  absence  of  proof  is  to  be  pre- 
sumed, the  lease  expired  on  the  death  of  Wilson  in  1821,  and  there 
having  been  no  payment  of  rent  or  acknowledgment  of  title  since,  the 
plaintiff  is  bound  by  the  Statute  of  Limitations :  Doe  d.  Mannion  ▼• 
Bingham  (a).  If  the  word  <' interest'*  is  to  be  supplied,  the  onus  pro^ 
handi  of  the  continueid  existence  of  that  interest  lay  upon  the  plaintiff; 
and  having  omitted  to  give  any  evidence  on  the  subject,  he  ought  to 
have  been  nonsuited :  Clear*s  case  (6).  The  mere  verbal  negociation 
for  the  renewal  of  the  lease  is  no  answer ;  for  it  has  been  decided  that 
even  a  written  negociation  to  hold  the  lands  in  dispute  at  a  moderate  rent, 
IS  not  sufficient  to  take  the  case  out  of  the  statute :  Doe  d.  Curzon  ▼• 
Edwards  (c). 

Mr.  GUmore,  Q.  C,  and  Mr.  Henry  Joy,  for  the  pluntiff. — The  ver- 
dict should  stand  ;  for  if  the  lease  was  for  sixty-six  years,  to  be  computed 
from  176S,  it  expired  in  1834;  and  then  the  statute  is  no  bar,  as  the 
case  of  Doe  d.  Mannion  v.  Bingham  only  decided  that  an  ejectment 
for  non-payment  of  rent  was  not  maintainable  during  the  continuance 
of  the  lease,  and  did  not  decide  that  an  ejectment  was  not  muntainable 
at  the  expiration  of  it.  At  all  events,  it  has  been  ruled  in  the  cases  of 
Grant  v.  Ellis  {d)  ;  Doe  d.  Davy  v.  Oxenham  {e) ;  and  Daly  v.  Lord 
Bloomfield  (f) — that  the  statute  does  not  apply  to  cases  of  rent  reserved 
by  lease.  On  the  other  hand,  a  tenant  is  not  admitted  to  contradict  the  ' 
title  of  his  landlord,  unless  that  title  has  expired  before  the  ejectment 
was  brought ;  and  in  that  event,  the  fact  is  to  be  established  by  the 
tenant  affirmatively  :  Doe  d.  Syhurn  v.  Slade  (^) ;  and  the  tenant  has  not 


(a)  3  Ir.  Law  Rep.  456. 
(c)  6  M.  &  W.  295. 
{9)  7  M.  &  W.  134. 

{£)  4  T.  R. 


0)  1  J.  &S.93. 
((0  9  M.  &  W.  113. 
(f)  5  Ir.  Law  Rep.  65. 
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shawD  that  here.  It  is  not  incumboDt  on  the  lessor  of  the  plaintiff  to 
show  at  what  time  his  interest  expired :  Clear's  case  is  inapplicable,  as 
it  was  not  between  landlord  and  tenant,  and  is  wholly  inapplicable  to  that 
state  of  circumstances.  The  lease,  therefore,  must  be  taken  to  have 
expired  in  1834,  and  then  the  statute  is  out  of  the  question. 

Mr.  (yHagan^  in  reply. — The  case  of  Deo  d.  Stfburn  v.  Slade^  does 
not  determine  the  question  raised  here ;  because  the  interest  which 
existed  in  that  case  was  absolute,  and  not  determinable,  as  in  this  case, 
on  a  contingency. — [Ball,  J.  But  if  the  contingency  is  expressed  in 
vague  and  uncertain  words,  so  that  we  cannot  define  it,  is  not  the  term 
absolute  for  sixty-six  years?] — It  is  quite  clear  that  the  lease  is  deter- 
minable on  something,  which  the  Court  is  bound  to  supply :  Doe  d. 
Davy  y.  Oxenham  was  decided  before  the  case  of  Mannion  y.  Binghaniy 
and  was  cited  in  it ;  and  therefore,  cannot  be  considered  by  this  Court 
as  being  inconsistent  with  it. 

DOHEBTY,  C.  J. 

This  case  of  Lessee  Wilson  against  Hendren  was  an  ejectment  on  the 
title,  which  was  tried  before  Judge  Crampton  at  the  last  Carrickfergus 
Assizes ;  and  it  came  before  this  Court  on  an  application  by  the  defend- 
ant that  the  verdict  had  for  the  plaintiff  should  be  set  aside,  and  a 
nonsuit  entered,  pursuant  to  liberty  reserved  by  the  learned  Judge  at 
the  trial  to  that  effect. 

It  appears  that  the  land  in  question  was  a  garden  situated  in  the  town 
of  Carrickfergus,  held  for  a  term  of  sixty-six  years,  commencing  in  the 
year  1768.  It  is  unnecessary  to  detail  the  evidence,  as  the  question 
principally  depends  upon  the  wording  of  the  lease  produced  and  proved 
on  the  part  of  the  plaintiff.  Had  this  lease  been  a  simple  demise  for 
rixty-six  years,  without  any  additional  words,  no  question  could  be  raised 
to  disturb  the  verdict,  as  the  plaintiff  would  be  clearly  entitled  to  main- 
tain his  ejectment ;  but,  on  the  production  and  reading  of  the  lease,  it 
appeared  to  be  a  demise  ^  for  and  during  the  term  of  sixty-six  years, 
provided  the  said  Ezekiel  Davys  Wilson's  lasted  so  long ;"  and  it  is  the 
insertion  of  this  latter  clause,  or  the  omission  of  some  other  word  or 
words  in  it,  which  gives  rise  to  the  question  raised,  and  which  is  as 
follows : — It  is  contended,  that  the  term  for  sixty-six  years  when  taken  in 
connection  with  the  proviso,  might,  in  point  of  fact,  turn  out  to  have 
been  a  term  for  less  than  sixty-six  years,  as  depending  upon  an  existing 
contingency,  which  is  not,  however,  clearly  defined,  but  which  it  is  sug- 
gested the  Court  ought  to  define,  by  supplying  a  word  to  fill  up  an 
omission  in  the  language  of  the  lease  ;  and  that  then  the  lease  would  have 
expired  more  than  twenty  years  before  the  day  of  the  demise,  and  so 
bar  the  plaintiff  by  the  Statute  of  Limitations.     Now,  my  own  Indi- 


E.  T.  1845. 
CommcnPlecu, 


Lessee 

WILSON 

V. 

HBNBBEN. 


Jpril  26. 
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£.  T.  1645.  vidual  opinion  is,  that  we  have  no  power  to  fill  up  the  omission  in  the 
CommonPietM,  j^^gg  .  ^^^  ^y^^^  without  something  being  supplied,  the  proviso  in  question 
is  insensible  and  without  meaning,  and  ought  to  be  struck  out,  which 
would  leave  the  demise  for  sixtj-six  years  absolute,  and  without  restric- 
tion ;  and  therefore,  leave  no  foundation  for  the  defence  grounded  on 
the  Statute  of  Limitations. 

But  that  is  not  the  ground  on  which  this  case  is  to  be  decided.  There 
is  another.  The  Counsel  for  the  defendant  urged  that  it  did  not  appear 
that  Ezekiel  Wilson  had  been  possessed  of  any  interest  beyond  his  own 
life,  which  expired  in  1821 ;  and  that  as  it  had  not  been  shown  that  there 
had  been  any  payment  of  rent,  or  acknowledgment  in  writing,  by  the 
defendant,  or  any  other  person  in  possession  of  the  premises,  within 
twenty  years,  the  plaintiff  had  not  made  out  any  title,  and  ought,  there- 
fore, to  have  been  nonsuited.  But  the  verdict  ought,  in  my  opinion,  to 
remain  undisturbed,  inasmuch  as  there  appears  to  have  been  abundant 
evidence  for  the  Jury  to  conclude,  that  the  interest  of  the  lessee,  what- 
ever it  might  have  been,  continued  beyond  the  life  of  Ezekiel  Wilson. 
The  interest  of  the  defendant  did  not  commence  until  1838,  and  there  b 
evidence  to  go  to  the  Jury,  that  between  1835  and  1838,  the  defendant 
had  held  conversations,  from  which  the  Jury  were  warranted  in  inferring 
that  the  interest  of  the  lessor  of  the  plaintiff  was  a  continuing  interest  at 
that  time ;  and  as  those  who  have  sought  ground  for  bringing  the  Statute 
of  Limitations  into  operation,  admit  that  if  the  interest  continued  beyond 
the  life  of  Ezekiel  Wilson,  which  expired  in  1821,  there  was  no  fouuda* 
tion  for  raising  the  point,  I  am  of  opinion  that  all  questions  are  closed  by 
the  finding  of  the  Jury. 


TOBBBNS,  J. 

I  concur  with  the  judgment  of  my  Lord  Chief  Justice  on  both  points; 
and  I  also  concur  in^  the  law  as  laid  down  by  Mr.  Gilmorey  that  the  onus 
of  proving  that  the  interest  for  sixty-six  years  had  expired  before  the 
year  1834,  by  reason  of  some  contingency  having  happened  in  the  mean 
time,  lay  upon  the  defendant ;  which,  in  my  opinion  decides  the  question. 

Ball,  J. 

I  concur  in  the  judgment  of  the  Court.  It  appears  to  me  that  the 
common  principles  applicable  to  the  construction  of  ambiguous  instru- 
ments, in  general,  rule  this  case  in  favour  of  the  plaintiff,  as  regards  the 
first  point,  to  which  my  Lord  Chief  Justice  has  adverted.  The  first  of 
them  is,  that  the  language  of  the  instrument  is  to  be  construed  most 
strongly  against  the  grantor ;  and  secondly,  if  a  tenant  takes  an  equivo- 
cally worded  lease,  he  is  to  have  the  benefit  of  the  doubt.  Now,  to  apply 
these  to  the  present  case :  this  lease  is  uncertain  in  its  terms  as  to  the 
proviso,  condition,  or  contingency,  which  is  intended  to  cut  down  the 
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otherwise  absolute  term.  The  ground  of  the  defendaat's  argument  is, 
that  this  blank  is  to  be  filled  up  in  one  of  two  ways — either  with  the  word 
**  life/'  or  the  word  **  term  ;"  but  thb  is  to  be  done  by  conjecture.  Now, 
according  to  the  settled  rule,  that  the  instrument,  in  cases  of  conjecture, 
is  to  be  construed  most  strongly  against  the  grantor,  we  must  take  it  that 
the  contingency  which  is  to  cut  down  the  term  of  sixty-six  years,  not 
being  clearly  announced,  that  the  term  is  to  be  taken  as  absolute.  Again, 
apply  the  rule,  that  in  doubtful  cases  the  tenant  is  to  have  the  benefit  of 
the  ambiguity,  or,  as  in  the  case  of  a  lease  for  seven,  fourteen,  or  twenty- 
one  years,  the  tenant  is  to  have  the  option  of  the  term  for  which  he  is  to 
hold ;  so  here,  he  has  got  either  a  term  for  sixty-six  years,  absolute,  or  a 
contingent  term,  which  is  not  clearly  expressed ;  and  therefore,  on  the 
principles  to  which  I  have  alluded,  he  is  to  be  taken  to  have  had  the 
benefit  of  the  absolute  term,  and  not  to  have  had  it  cut  down  by  conjec- 
ture. On  these  grounds,  I  am  of  opinion,  that  the  question  which  has 
been  argued,  on  the  effect  of  the  Statute  of  Limitations,  does  not  arise ; 
and  that,  therefore,  the  verdict  must  be  allowed  to  stand. 


£.  T.  1845. 

y /— -> 

Leuet 

WILSON 

V, 

HENDBEK. 


Jackson,  J. 

I  concur  in  the  judgment  of  the  Court,  that  the  verdict  should  not  be 
disturbed ;  and  I  should  not  think  it  necessary  to  offer  any  observations 
on  the  subject,  were  it  not  that  I  do  not  quite  agree  in  the  position,  that 
the  condition  or  proviso  is  to  be  considered  as  unmeaning  or  insensible ; 
for  it  appears  to  me,  that  the  construction  is  plain  and  intelligible.  I 
think  it  ought  to  be  read  thds :  **  Habendum  during  a  term  of  sixty -six 
years,  provided  Ezekiel  Wilson's  (term)  last  so  long."  The  word  "  term," 
is  clearly  to  be  supplied,  according  to  the  grammatical  construction  of  the 
sentence.  On  the  other  hand,  I  do  not  think  that  the  insertion  of  that 
word  assists  the  defendant  in  his  argument ;  for  even  if  it  had  been 
inserted,  yet  the  term  of  sixty-six  years  was  good,  until  the  event 
expressed  in  the  proviso  had  arisen ;  and  according  to  the  Judge's  report, 
there  was  no  evidence  that  such  an  event  had  occurred ;  and  as  it  did  not 
appear,  it  must  be  taken  not  to  have  existed.  The  lease,  therefore,  con- 
tinued in  existence  until  1834,  and  there  was  no  ground  for  raising  any 
question  as  to  the  operation  of  the  Statute  of  Limitations.  The  Jury, 
therefore,  found  a  proper  verdict  for  the  plaintiff,  and  it  ought  not  to  be 
disturbed. 

Allow  the  cause  shown  with  costs. 
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E*  T-  1845. 
CommanPleoi. 


April  28. 

AdmisiioDt, 
and    letters 
written  by  an 
infant,  are  re* 
oei^able    in 
evidence    on 
the  part  of  the 
plaintiff,  in  an 
action  brought 
against    him 
(the  infant) 
after  attaining 
his   fiill    age, 
for  necessanes 
furnished    to 
him  daring  in- 
fancy. 


O'NEILL  V.  READ. 

This  was  an  action  of  assumpsit,  brought  to  recover  the  price  of  a  horse 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  and  was  tried  at  the 
last  Assizes  for  the  county  of  Cork  before  Mr.  Justice  Ball.  The 
plaintiff  claimed  by  his  bill  of  particulars  £100  for  the  price  of  the  said 
horse.  The  defendant  pleaded  infancy  ;  and  the  plaintiff  replied  that  the 
said  horse  was  a  necessary  suitable  to  the  degree,  estate,  and  condition  of 
the  defendant ;  upon  which  issue  was  joined. 

The  plaintiff,  at  the  trial,  produced  and  examined  a  witness,  who 
deposed  that  he  had  an  interview  with  the  defendant  in  July  1840,  at 
which  time  it  appeared  that  the  defendant  was  under  age,  and  had  a 
conversation  with  him,  when  he  (the  defendant)  told  him  that  he  wbhed 
to  buy  a  horse  from  the  plaintiff,  and  offered  to  secure  him  by  giving  a 
bond  and  insurance,  and  requested  the  witness  (who  was  the  plaintiff's 
attorney)  not  to  throw  obstacles  in  the  way,  as  his  health  was  delicate, 
and  he  required  horse  exercbe ;  and  that  his  allowance  as  a  minor  was 
£300  per  annum ;  and  that  he  would,  on  attaining  his  majority,  have  £1000 
per  annum,  which  would  be  increased  to  £1800  per  annum  on  the  death 
of  his  grandmother.  Counsel  for  the  defendant  objected  to  the  reception 
in  evidence  of  these  declarations,  on  the  grounds — first,  that  the  admis- 
sions of  an  infant  were  not  evidence,  in  an  action  of  assumpsit,  against 
him;  and  secondly,  that  his  admissions  could  not  be  evidence  for  the  pur- 
pose of  showing  that  the  horse  was  a  necessary,  and  suitable  to  his  estate 
and  condition.  His  Lordship  overruled  both  objections,  and  also  similar 
objections  to  the  reception  of  some  letters  written  by  the  defendant 
while  under  age — but  reserved  the  point ;  and  the  Jury  found  a  verdict 
for  the  plaintiff  for  £100,  as  being  the  price  of  the  horse.  The  defendant's 
Counsel  obtained  a  conditional  order  that  the  verdict  should  be  set  aside, 
and  a  nonsuit  entered ;  or  that  a  new  trial  should  be  directed,  on  the 
ground  of  the  reception  of  illegal  evidence. 


Mr.  Henn,  Q.  C,  and  Mr.  Pigot,  Q.  C,  showed  cause  against  this 
conditional  order. — The  only  question  for  the  consideration  of  the  Court 
is,  whether  an  admission  by  an  infant  is  receivable  in  evidence,  in  an 
action  brought  against  him  after  he  attains  his  full  age ;  and  it  will  be 
argued  on  the  other  side  on  the  analogy  of  an  infant's  answer  not  being 
allowed  to  be  read  against  him ;  but  such  evidence  is  rejected,  od  the 
ground  of  the  answer  being  the  answer  of  his  guardian,  and  not  of  the 
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infant :  Chambers  on  Infancy y  787 ;  Eccleston  v.  Petty  (a).  The  prin-  E.  T.  1845. 
ciple,  therefore,  on  which  such  evidence  is  rejected,  is  in  our  favour;  and  CommonPleas. 
as  it  is  well  settled  that  the  testimony  of  an  infant  is  receivable  against 
others  (if  he  is  capable  of  knowing  the  nature  of  an  oath),  why  should  it 
not  be  received  as  against  himself?  "  Confessions  of  persons  in  criminal 
"  cases  are  received  in  evidence,  upon  the  same  principle  on  which  admis- 
<<8ions  in  Civil  Courts  are  received  :**  1  Phil,  on  Evid,  419;  and 
therefore,  confessions  of  infants  being  receivable  in  criminal  cases  to 
convict  them,  their  admissions  in  civil  cases  are  equally  receivable :  King 
V.  Thornton  (b) ;  Wilde's  case{c).  In  the  case  of  Hart  v.  Prater  {d)  it 
has  been  decided  that  the  question  of  what  are  necessaries  b  a  Jury 
question*  The  cases  of  Ingleden  v.  Douglas  {e)  and  Trueman  v. 
Hurst  (f)y  which  will  be  relied  on  by  the  other  side,  were  decided  on 
the  principle,  that  an  account  stated  by  an  infant  could  not  be  given  in 
evidence  in  an  action  brought  against  him  after  attaining  his  age, 
because  he  might  be  mistaken  in  the  calculation  of  the  items— which  prin- 
ciple cannot  be  extended  to  admissions.  Besides,  the  evidence  was  not 
rejected,  because  it  was  an  admission  of  an  infant,  but  on  another 
ground — viz.,  because  it  was  a  stated  account ;  which  is  in  our  favour. 

Mr.  (yShaughnessyy  and  Mr.  O'Brien,  Q.  C,  contra. — If  the  admis- 
sions of  infants  are  to  be  received  in  evidence  against  themselves,  the 
infant  may  represent  his  circumstances,  and  his  health,  to  be  such,  that 
the  phiiniiflf  may  safely  in  all  cases  contract  with  him,  without  further 
inquiry,  and  so  neutralize  the  protection  which  the  law  affords  him.— ^ 
IPer  Curiam,  Such  admissions  by  the  infant  would  be  only  primd 
fade  evidence  against  him.] — Here  the  Court  impose  on  him  the  neces- 
sity of  bringing  forward  evidence  to  contradict  his  own  statement,  and  so 
to  degrade  his  moral  condition ;  which  we  contend  is  likewise  protected 
by  the  law.  The  analogy  of  criminal  cases  is  incorrect ;  because  the  only 
question  in  criminal  cases  is,  whether  the  infant  is  capax  doli,  or  not, 
whereas  in  civil  cases,  there  is  no  reference  whatever  to  the  capacity  of 
intellect  or  understanding,  but  only  to  the  fact,  whether  necessaries  or 
not,  and  which  is  the  only  exception  in  regard  to  his  liability,  and  occa- 
sioned by  the  danger  to  which  an  infant  might  otherwise  be  exposed,  of 
being  allowed  to  perish :  Burghurt  v.  Hall(g).  The  cases  of  Ingleden 
V.  Douglas  and  Trueman  v*  Hurst,  are  clear  authorities  against  the 
reception  of  such  admissions  as  evidence  ;  because  in  the  former  case  the 
account  stated  was  offered  in  evidence  to  prove  the  delivery  of  goods,  and 

(a)  8  Mod.  268 ;  S.  C.  2  Vent.  72 ;  S;  C.  Carth.  79. 
(5)  1  Moody,  C.  C.  37.  (c)  1  Moody,  C.  C.  452. 

(d)  I  Jnriflt,  823.  (e)  2  Stark.  38. 

(f)  1  T.  R.  40.  (^)  4  M.  &  W.  729. 
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£•  T.  1 645.  was  rejected  ;  and  if  such  a  document  was  not  admissible  to  prove  that 
CommmPiM$.  fgcj^  ho^^  can  it  be  contended  that  mere  parol  evidence  is  receivable  to 
o*iisiLX<  prove  the  same  ? — [Jackson,  J.  A  stated  account  by  an  infant  is  a 
nullity,  and  therefore  could  not  be  received  in  evidence  at  all.]— It  it  a 
nullity,  because  it  is  the  admission  of  an  infant.  In  the  case  of  Johtuom 
V.  Pie  (a),  which  was  an  action  of  deceit  against  an  infant  for  fslse  infor- 
mation, the  judgment  wm  arrested}  on  the  ground,  that  any  affirmation  by 
an  infant  relating  to  a  contract  is  void  :  Milner  v.  Lord  HareuHwd  (h); 
WaUarne  v.  Watts  (c). 


BSAI>» 


DOBEBTT,  C.  J. 

This  case  comes  before  the  Court  on  a  motion  for  a  new  trials  on  tbe 
ground  of  the  reception  of  illegal  evidence  by  the  learned  Judge  before 
whom  the  case  was  tried.  The  action  was  ofiumpsit  for  the  recovery  of 
the  price  of  a  horse ;  and  the  defendant  having  pleaded  infancy,  ihe 
plaintiff  replied  that  the  action  was  brought  for  necessaries  supplied  to  the 
defendant  during  his  infancy.  The  issues  were,  whether  the  horse  was 
sold  and  delivered  to  the  defendant,  and  whether  it  was  an  article  neces- 
sary and  suitable  to  the  rank  and  condition  of  the  infant. 

In  the  progress  of  the  case  in  the  Court  below,  some  letters  were 
produced  on  the  part  of  the  plaintiff,  which  bad  been  written  by  the 
defendant  during  his  minority — tendered  in  evidence-— objected  to  on  the 
part  of  the  defendant-<-and  admitted  by  the  Judge.  A  witness  also  was 
produced  to  prove  certain  declarations  made  by  the  defendant  at  the  time 
of  the  sale,  and  which  were  also  objected  to  as  evidence  against  him, 
because  made  when  a  minor ;  but  which  were  admitted  likewise  by  tbe 
learned  Judge* 

The  case  was  sent  to  the  Jury,  and  a  verdict  was  found  for  the 
plaintiff;  and  the  ground  now  put  forward  on  the  part  of  the  defendant 
for  disturbing  this  verdict,  or  entering  a  nonsuit,  b  simply  the  admissieo 
in  evidence  of  these  letters  and  declarations.  I  abstain  from  denomioatiog 
them  admissions^  and  term  them  declarations^  conceiving  as  I  do,  that 
Uiere  is  a  decided  distinction  to  be  taken  between  the  significations  of  tbe 
two  terms. 

Now,  tbe  Counsel  for  the  defendant  must,  in  the  maintenance  of  their 
position  and  argument,  go  the  whole  length  of  contending  for  tbe  propo* 
sition,  that  in  an  action  brought  against  an  adult  for  goods  supplied  during 
his  minority,  the  declarations  of  the  minor  can  in  no  case  be  received  m 
evidence  ;  and  if  so  general  a  proposition  were  the  law,  we  would  scarcely 
fail  to  find  it  in  some  of  the  many  text-books,  or  in  some  more  distinct 
and  conclusive  authority.     However,  notwithstanding  the  research  of  tbe 


(a)  1  Lev.  169;  S.  C.  1  Eeb.  913. 

(c)  1  Camp.  563. 


(*)  18  Vee.  274. 
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Counsel  who  have  argued  this  case,  no  such  authority  has  beeii  disco-    E.  T.  1846. 

Tered.  The  case  of  Ingledgn  v.  Douglas  is  merely  a  decision  following  up    CommonPleat. 

older  iiuthorities,  to  the  effect  th^t  an  infant  cannot  be  lepdered  liable  on       o'weill 

an  account  stated,  while  in  his  minority ;  and  that  falls  very  fiM^  short  ^« 

of  establishing  what  has  beeip  contended  far  by  the  Counsel  for  the 

defendant.     Considering  the  absence  of  authority,  or  decided  cases  on 

tbe  subject,  and  the  silence  of  the  te]it-writera,  ve  may  safely  copcli^de 

tbut  the  law  does  not  support  the  general  proposition  contended  for.     I 

coafess,  that  the  contemplation  of  the  consequences  that  might  ensue 

from  the  establishment  of  such  a  doctrine,  has  had  much  influence  on  my 

dfjirisien ;  4Pd  I  have  no  hesitation  in  coming  to  the  conclusion,  that  the 

evjdeace  was  properly  received,  and  thdt  the  verdict  ought  not  to  be 

distorbed. 

T0BE£li6,  J. 

I  concur  ID  the  judgment  of  the  Court,  as  delivered  by  my  Lord  Chief 
Justice,  and  pn  much  the  same  grounds  as  those  stated  by  him.  The 
question  for  the  Jury  was,  whether  the  articles  supplied  to  the  defendaot 
weie  neo^Maries  or  qot ;  and  it  was  for  them,  in  deciding  that  question, 
to  draw  their  inference  derivable  from  facts.  Here,  the  declaration  of 
the  defendant  was  a  statement  of  a  fact,  from  which  the  Jury  were  to 
decide,  whether  th^  .articles  supplied  by  the  plaintiff  were  necessaries  or 
oet;  and  was  not  to  be  taken  as  an  admission  by  him  of  their  being 
oec«ss«ri#^  It  wss  quite  immaterial  from  whence  they  derived  tho 
knowledge  of  that  fact ;  and  there  was  no  evidence  on  the  other  side  to 
ihew  that  his  d^buratipo  was  not  in  accordence  with  the  true  state  of  the 
esse«  Tl»e  declaration  was  left  to  the  Jury  a^  a  fact  (as  I  have  observed), 
not  ^  an  admission  of  an  infant ;  and  it  was  for  them  to  draw  their  own 
conclusions*  It  is  somewhat  remarkable,  tha^  though  there  have  been 
a  long  series  of  authorities  bearing  on  the  subject,  reviewed  in  the  argu- 
mem,  ypt  that  the  principle  contended  for  here,  and  which  would,  if  a 
true  and  correct  principle,  have  decided  all  those  cases,  was  never  enun* 
ciated  in  one  of  them ;  and  this  silence,  I  conceive  to  be  a  confirmation 
of  the  view  which  the  Court  has  taken  of  the  law  as  applicable  to  the  case 
now  before  us. 

Bali>,  J. 

I  also  concur  in  the  judgment  of  the  Court.  At  the  trial,  I  considered 
the  evidence  to  have  been  admissible ;  and  I  have  learned  nothing  since 
to  alter  that  impression.  On  the  contrary,  the  view  I  then  took  of  the 
law  has-been  confirmed  by  the  silence  of  all  the  cases  which  have  been 
decided  for  centuries,  respecting  such  a  principle  as  that  contended  for  on 
the  part  of  the  defendant. 

3     p 
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E.  T.  1845. 

CommonPleeu, 

o'neill 

V. 
BEAD. 


Jackson,  J. 

I  am  likewise  of  the  same  opiDion,  that  the  Judge  was  right  in  admiu 
ting  the  disputed  evidence  at  the  trial ;  and  I,  therefore,  concur  in  the 
judgment  of  the  Court.  There  is  no  case,  at  least  none  has  been  cited, 
against  the  reception  of  such  evidence ;  and  it  is  incredible  to  me,  that  the 
principle  on  which  it  would  be  rejected,  if  it  existed,  would  not  have  been 
distinctly  announced  in  some  of  the  many  cases  which  have  arisen  on  the 
subject.  If  the  argument  on  the  part  of  the  defendant  be  well  founded, 
it  would  go  the  entire  length  of  excluding  from  evidence  all  matten 
connected  with  the  contracts  of  a  party  while  under  age,  when,  at  the 
same  time,  it  is  well  settled,  that  they  are  capable  of  confirmation  by  him 
after  attaining  his  age  ;  and  which  confirmation  could  in  few  cases,  if  any, 
be  rendered  effectual,  if  such  evidence  was  to  be  held  to  be  whoUj 
inadmissible.  Again,  take  the  case  of  slander  after  attaining  full  age; 
and  what  belter  evidence  could  there  of  malice  on  the  part  of  the 
defendant,  than  slanders  against  the  plaintiff  uttered  before  that  com- 
plained of,  though  uttered  while  under  his  age  ?  and  yet,  on  the  principle 
contended  for,  the  plaintiff  would  be  restricted  from  giving  such  evidence. 
We  were  pressed  with  the  case  of  a  stated  account  by  an  in&nt,  which 
was  ruled  to  be  inadmissible  ;  and  the  argument  that  to  reject  the  stated 
account,  and  to  admit  the  declaration,  would  be  an  anomaly.  But  the 
principle  on  which  the  former  is  rejected  is  plain,  and  that  is,  that  an 
infant  cannot  be  sued  on  a  stated  account,  inasmuch  as  it  has  been 
decided  to  be  a  nullity,  and  which,  therefore,  could  not  be  used  in 
evidence.  It  stands  on  the  same  principle  as  the  other  cases  of  the 
execution  by  an  infant  of  a  deed  containing  recitals ;  in  which  case,  sach 
recitals  are  inadmissible  as  evidence  against  the  infant,  because  the  deed 
is  void  as  against  him.  On  the  whole  case,  therefore,  I  am  of  opinion, 
that  the  Judge  was  right,  and  that  the  verdict  must  be  allowed  to  stand. 


Let  the  cause  shown  be  allowed. 
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Trssfass  on  the  case,  for  libel. — Tbe  declaration  was  filed  as  of  A  Town  Coun- 

Mlchaelmas  Term  1 845,  and  contains  three  counts.  The  first  of  them,  after  ^^^^  ^* 

reciting  that  the  plaintiff  exercised  and  carried  on  the  trade  and  business  of  Dablin  is  ex- 

a  coachmaker  in  an  extensive  way,  in  a  certain  place  called  Mary-street,  o^iaed  from 

in  tbe  county  of  the  city  of  Dublin;  and  that  in  the  exercise  of  said  serripe on  anj 

trade,  he  had  frequent  dealings  with  divers  of  her  Majesty's  subjects,  of  sammoDed  ou 

the  highest  character  and  respectability,  without  reference  to  political  or  ^    .r^'^ 

religious  distinctions ;  and  that  plaintiff  was  and  had  been  a  Justice  of  Coorts.     And 

the  Peace  for  the  county  of  the  city  of  Dublin,  and  had  frequently  niay^be^aken 

served  on  the  Grand  Jury  of  the  county  aforesaid  ;  and  also  had  served  advantage  of, 

«.,w  i.iii.  »  •  ..        .1  either  before 

as  Special  Juror  on  tbe  trial  of  issues  and  causes  depending  in  tbe  the  officer  at 

Superior  Courts ;  and  also  reciting  a  visit  of  his  Excellency  Wm.  Baron  ^®  s"^'i|S  ^ 

Heytesbury,  Lord  Lieutenant  General  and  General  Governor  of  Ireland,  Jair,  or  by  a 

to  plaintiff's  establishment  in  Mary-street,  for  the  purpose  of  inspecting  ^^  TOUg^hen 

same;  and  further  recitmg  an  order  received  from  the  said  William  the  Jnror 

Baron  Heytesbury  for  a  carriage  to  be  built  and  manufactured  at  the  «woni. 

plaintiff's  establishment  in  Mary-street  aforesaid— charged  the  defendant.       In  an  action 

that  wickedly  and  maliciously  intending,  wrongfully  and  injuriously  to  the  editof^f^a 

defsme  said  plaintiff,  and  to  injure  and  damnify  him  in  said  trade  and  newspaper, 

business  of  a  coachmaker,  and  in  his  credit  and  reputation  therein,  and  pleaded  the 

to  prevent  and  deter  such  persons  as  might  be  connected  with  her  ^®°®'J*^  \wrx% 

Majesty's  Executive  Government  in  Ireland,  as  well  as  other  subjects  of  plea  given  by 

our  said  Lady  the  Queen,  froi©  having  dealings  with  said  plaintiff  in  the  ^    96*  s    a!* 

way  of  his  business ;  and  also  intending  to  vilify  and  defame  said  plain-  Heldy   that 

tiff,  and  cause  it  to  be  believed   that  he  had  been,  and  was,  corrupt,  ed  in  the  same 

dishonest,  and  unworthy  of  patronage  in  his  said  trade ;  and  also  to  newspaper, 

and  during  the 

render  said  plaintiff  odious  and  subject  to  contempt  and  hatred — he  game  editor- 

(on  the   19th  of  August  1844)  falsely  and  maliciously  composed  and  jJlSi' siT^ears 

published,  and  caused  and  procured  to  be  composed  and  published,  in  before   the 

tbe  PUot  newspaper,  the  following  false,  scandalous,  and  malicious  libel  ^^  Hhel^oom- 

of  and  concerning  the  plaintiff,  that  is  to  say : — ''  What  possessed  Lord  plained  of, 

«<  Heytesbury  (meaning  the  said  Lord  Lieutenant),  if  he  knew  any  thing  recdved^^r  ^ 

'<  about  the  country,  to  make  his  6rst  visit  (and  that  carefully  puffed)  to  ©T^^ence  on 

'*  Long  the  coachmaker  (meaning  thereby  the  said  plaintiff),  if  mere  plaintiff;  the 

*«  trade  was  his  (meaning  thereby  the  said  Lord  Lieutenant's)  object  ?  He  ^rected^thL"^ 

**  (meaning  thereby  the  said  Lord  Lieutenant)  had  several  respectable  Jury  not  to 

take  the  said 
prior   pnbiica- 
tions  into  consideration  in  esHmating  the  damages,  but  onlj  for  the  purpose  of  ascer- 
taining the  animus  ot  the  defendant. 
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**  houses  open  to  bim  (meaning  thereby  that  the  bouse  and  busioeai  of 
*'  the  plaintiff  were  not  respectable,  and  that  the  said  visit  was  made  for 
** political  objects);  but  Long  (meaning  thereby  the  plaintiff)  was  a 
« noted  Juryman  of  the  sort  much  wanted  (meaning  thereby  that  the 
"plaintiff  was  known  to  be  a  person  who  acted,  and  would  act  dis- 
**  honestly,  as  a  Juryman).  Long  (meaning  thereby  the  plaintiff)  was  a 
"  feeble,  talentless,  vulgar  (as  a  matter  of  course),  but  very  brittiant, 
"  member  of  the  old  exploded  Corporation  of  Dublin,  not  one  of  whose 
**  members  has  ever  yet  been  returned,  even  by  conservatives,  to  the 
**  new  Corporation ;  and,  therefore,  it  was  that  the  camarilla  instigated 
"  their  dupe,  and  predestined  victim  (meaning  thereby  the  said  Lord 
"  Lieutenant),  to  go  to  Long's  (meaning  thereby  the  eoachmaking  eslab- 
*<  ment  of  said  plaintiff  in  Mary^street  aforesaid),  in  order  to  commit 
"  him  (meaning  thereby  the  said  Lord  Lieutenant)  still  further  with  the 
*'  people.  We  take  a  view  of  these  passing  events  (meaning  thereby, 
"  amongst  other  things,  the  visit  of  the  said  Lord  Lieutenant  to  the  said 
*<  establishment  of  said  plaintiff),  trifling,  perhaps,  in  themselves,  but 
**  indicative  of  what  are  no  trifles,  that  at  least,  in  going  the  high  road  of 
'*  execration,  Heytesbory  (meaning  thereby  the  said  Lord  Lieutenant) 
"  may  see  his  way,  and  have  no  excuse  that  he  enred  by  accident  or 
<*  ignorance  of  the  facts  which  indicate  and  influence  injustice  and  mis- 
<*  rule,  and  in  their  train,  public  execration.*" 

The  second  count  ch&rges  defendant  with  further  wishing  to  vilify  said 
plaintiff,  and  intending  to  injure  and  damnify  plaintiff  in  his  trade  aiid 
business,  and  in  his  credit  and  reputation  therein,  on  the  19th  of  Auguit 
1 844,  in  publishing,  or  causing  and  procuring  to  be  published,  a  similar 
libel  to  that  in  the  first  count. 

The  third  count  charges  that  the  plaintiff,  being  a  coachmaker,  and 
exercising  said  frade,  in  the  exercise  thereof,  received  an  order  from  the 
said  Lord  Lieutenant^  to  supply  him  with  a  carriage ;  yet  the  defendaut, 
contriving  to  injure  plaintiff  in  the  said  trade  and  business,  composed 
and  published  a  certain  other  false  and  malicious  libel,  similar  to  thai  in 
the  first  count,  varying  slightly  the  inuendoes. 

The  fourth  count  charges  that,  before  the  publishing  of  the  libel,  the 
defendant  used  the  expression  '*  noted  Juror  of  the  sort  much  wanted," 
fur  the  purpose  of  expressing,  and  it  was  understood  by  persons  to  whom 
the  said  libel  was  addressed,  to  express,  and  imply,  a  man  who  would 
act  dishonestly  as  a  Juror,  by  giving  a  verdict  for  political  and  party 
motives,  and  act  according  to  the  evidence  on  which  such  verdict  should 
be  founded.  Yet,  the  defendant,  intending  to  cause  it  to  be  believed 
that  the  plaintiff  had,  on  some  one  or  more  occasions,  conducted  himself 
where  he  had  acted  as  a  Juror,  in  such  manner  as  that  he  had  been 
influenced  by  dishonest  and  corrupt  motkes,  and  acted  from  political 
bias  and  partizanship,  did,  on  the  19th  of  August  1844,  publish  a  cerlaio 
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fabe  and  malicious  libel.     The  libel  was  set  oot  id  simiUr  (erms  to  that 
in  the  other  counts,  but  stops  at  the  expression  '*  noted  Juryman.'^ 

To  the  above  declaration,  the  plaintiff  filed  on  the  22nd  of  Not  ember 
two  pleas.  The  first  was  the  general  issue ;  and  the  second,  a  plea  giren  by 
Lord  Campbell's  Libel  Act  (6  &  7  Ftc.  c.  96),  to  the  following  effect,  vi2., 
that  the  libel  was  published  without  actual  malice,  and  without  gross  neg* 
ligeuce ;  and  that  after  the  insertion  of  the  said  supposed  libel,  in  the 
said  Pilot  newspaper,  and  at  the  earliest  opportunity  after  the  commence- 
ment of  the  action,  to  wit,  on  the  20th  day  of  November  1844,  a  full 
apology  for  the  said  supposed  libel  was  inserted  in  the  said  Pilot  news- 
paper. The  plea  then  sets  out  the  apology,  and  avers  that  the  defendant 
on  the  same  day,  paid  into  Court  the  sum  of  £2  to  the  credit  of  the  cause, 
with  an  immediate  undertaking  to  pay  the  costs.  The  plaintiff  joined 
issue  on  the  first  plea ;  and  as  to  the  second,  he  traversed  the  denial  of 
malice  and  negligence,  and  of  the  allegation  that  the  apol(^  was  in- 
serted at  the  earliest  opportunity,  and  also  of  its  being  a  ftill  and  ample 
apology. 

At  the  Sittings  after  Hibry  Term,  the  cause  was  brought  to  trial 
before  the  Lord  Chief  Justice;  and  on  the  Jury  (a  Special  Jury) 
presenting  themselves  in  the  box,  Counsel  for  the  plaintiff  challenged, 
or  proposed  to  challenge,  John  Pearson,  one  of  the  said  Jurors,  oii 
the  grounds  that  he  was  disqualified,  he  being  a  member  of  the 
Town  Council.  To  this  challenge,  the  defendant  pleaded  *'that  the 
**said  John  Pearson  is  not  now  a  member  of  the  Town  Council 
**  for  the  time  being  of  the  city  of  Dublin ;"  and  the  plaintiff  having 
joined  in  issue,  and  the  issue  having  been  found  against  the  defendant 
by  the  triers^  the  defendant  objected  that  the  Chief  Justice  ought  not 
to  have  received  the  said  challenge,  inasmuch  as  that  an  objection 
to  a  Special  Juror  grounded  on  a  disqualification,  could^  not  be  made  at 
the  trial,  but  should  have  been  made  at  the  time  the  Jury  were  struck 
and  empanelled.  The  Chief  Justice  overruled  the  objection,  and  the 
defendant  excepted  to  the  said  ruling  of  the  Chief  Justice,  on  the  grounds 
aforesaid.  The  trial  then  proceeded,  and  the  plaintiff  produced  (among 
other  things)  in  evidence,  the  Pilot  newspaper  of  19th  August  1844, 
containing  the  libel,  which  was  the  subject  matter  of  the  action ;  and  abo 
offered  in  evidence  a  certain  other  article  contained  in  the  said  PUot 
newspaper  of  the  27th  day  of  January  1834,  to  the  reception  of  which 
the  defendant  objected  on  the  following  grounds  :^-<*  Because  that  said 
*<  article  was  published  before  the  libel,  the  subject  of  the  present  action ; 
"and  also,  because  that  the  said  article  was  not  published  within  six 
''years  next  before  the  commencement  of  this  action,  or  before  the 
*'  present  cause  of  action  accrued ;  and  also,  because  that  the  said  article 
**  was  not  neceuary  for  the  purpose  of  expluning  any  ambiguity  on  the 
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<<  face  of  the  libel ;  and  also,  because  that  the  said  article  (if  any)  wu  a 
<<  separate  and  distinct  libel^  and  should  form  the  subject  of  a  distinct 
<<  action  ;  and  also,  because  that  the  said  article  had  no  connection  with 
<<  the  libel  stated  in  the  declaration ;  and  also,  because  that  the  said  libels 
**  do  not  refer  to  the  said  article.''  The  Chief  Justice,  however,  held  and 
affirmed  that  the  said  evidence  so  oflfered  was  good  and  admissible,  ai 
evidence  of  the  intention  of  the  defendant,  and  his  motives,  and  as  a  cir- 
cumstance to  prove  malice  in  publishing  the  libels  stated  in  the  decU- 
ration.  To  this  ruling,  the  said  defendant  excepted  on  the  foregoing 
grounds.  The  plaintiff  then  proved  the  said  article,  which  was  in  the  words 
following  :—<<  Incompetence  of  the  House  of  Commons  as  constituted. 
<'  Mr.  Long  suggested  to  Mr.  Hynes,  that  an  address  to  his  Majesty,  to 
«  be  presented  at  the  next  Levee  at  St.  James's,  by  one  of  the  SherilB, 
'< should  be  substituted  in  lieu  of  a  petition  to  Parliament;  as  it  was 
<<  useless  to  expect,  that  the  House  of  Commons,  constituted  as  it  wai, 
<*  would  attend  to  their  representatives."  Mr.  Hynes  fully  concurred  in 
<<  Mr.  Long's  observations  with  respect  to  that  House.  Mr.  Long  and 
^  Mr.  Hynes  were  both  on  our  Jury,  yet  it  was  on  precisely  the  same 
'<  sentiments,  only  expressed  in  a  more  qualified  manner,  that  these  two 
'<  gentlemen  found  a  verdict  against  us  of  guilty*  It  was  for  this,  fear- 
'*  lessly  expressed  by  them,  expressed  with  a  belief  of  its  truth,  a  reliance 
*^  on  its  legality,  and  on  its  perfect  impunity  in  their  own  cause— ut  was 
'*  for  this  that  they  consigged  us  to  the  mercy  of  the  King's  Bench. 
*<  For  this,  we  were  doomed,  in  that  mercy,  to  six  months*  imprisonment 
*'  For  this,  the  scoundrel  who  lies  for  the  Whigs — ^for  this,  Conway  of 
"  the  Po9t  endeavours  to  deprive  us  of  even  the  solace  of  public  symps- 
'<  thy,  by  classifying  our  offence,  which,  even  if  one,  is  only  political,  with 
<*an  offence  which  was  manifestly  a  notorious  breach  of  morality— a 
<*  violent  illegal  gutrage  against  a  public  functionary,  in  the  legitimate  and 
<<  gentlemanly  discharge  of  his  official  duty.  If  we  offended  against  lav, 
<<  you,  Messrs.  Long  and  Hynes,  who  judged  us  guilty,  are  yourselves 
^*  participators  in  our  offence. 

The  plaintiff  then  offered  in  evidence  certain  other  articles  published  in 
the  same  PUoi  newspaper,  bearing  date  respectively  as  follows;  and 
which  articles  were  objected  to  on  the  part  of  the  defendant,  for  the  reasons 
aforesaid,  and  were  admitted  in  evidence  by  the  Chief  Justice,  on  the 
grounds  aforesaid.  The  said  articles  were  of  the  dates  and  effect  fol- 
lowing, respectively. 

March  27th,  1835.^'*  Mr.  Recorder  Conservative  Partisan  Shaw  bai, 
<'  it  appears,  inflicted  another  speech  on  the  House,  for  no  other  imagi* 
"  nable  purpose,  that  we  could  divine,  but  the  contradiction  of  that 
'*  horrible  calumny  put  forward  by  papists  and  rebels,  that  the  securities 
«*  for  the  Dublin  petition,  Messrs.  Perrin,  Lord  Mayor,  and  Willy  Long, 
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<  Juror  and  coachmaker,  were  not  securities  for  £500.     Mr.  Recorder   £.  T.  1845. 

*  FactioDist  Shaw  has  doue  more,  he  has  with  all  the  blaDdishments  of   CmMmmPUas. 
'that  perpetual  simper  playing  round  his  piteous  face,  which  invariably 
'  denotes  honesty  of  heart,  not  only  said  that  the  securities  for  the 

*  Dublin  petition,  Messrs.  Perrin,  Lord  Mayor,  and  Willy  Long,  Juror 
*and  coachmaker,  were  securities  for  £500,  but  the  said  Shaw  has,  in  his 

*  own  dimpling  way,  and  whene?er  he  makes  himself  up,  gratuitously 
^  informed  the  public  that  the  sureties  were  worth  £20,000  each.  Now, 
'  this  is  a  pleasant  fact  to  ascertain ;  and  that  it  is  true  no  one  can  doubt ; 

*  for,  with  respect  to  one  of  the  sureties,  Perrin,  that  man  has  the  stamp 
<of  wealth,  and  its  accession  can  be  accounted  for.     And  as  to  the 

*  other,  Long,  we  hare  the  fact  from  the  dimpling  Recorder  himself,  a 
*man  whose  superior  claims  to  sanctity  are  proved  by  his  inviolable 

<  adherence  to  truth.    Well  then,  Willy  Long  is  worth  £20,000 ;  we  are 

*  glad  to  hear  it,  and  so,  we  are  sure,  will  many  others.  We  suppose 
'  be  will  give  up  special  jury  ism,  corporationism,  and  all  handicraft  trade ; 
'and,  with  such  a  fortune,  turn  gentleman.  The  change  would  be 
'  desirable,  the  process  pleasing,  and  the  transmutation  complete.** 

May  1  Ith,  1835.—^*  Here  is  the  pious  Shaw  for  you,  here  the  chival- 
'  reus,  high-minded,  honourable,  and  what  not,  Harding ;  and  to  descend 
'  to  a  far  lower  grade  of  the  human  species,  here  is  Long,  the  little 
'  coachmaker,  for  you,  whose  blushing  purity  was  so  outraged  forsooth, 
'by  some  imputed  attempt  by  Lord  Anglesea,  as  his  tradesman.  Here, 
'  the  purity,  the  moving  springs,  the  puppets ;  and  we  have  only  to  turn 
'to  evidence  before  the  Commissioners  to  decide  what  they  are,. and 
'what  the  judgment  of  the  public  will  be.** 

June  27th,  1854.-—"  We  publish  a  correspondence  between  a  gentle- 
'  man  of  the  name  of  Phibbs,  and  the  noted  Long,  of  jury,  corporation, 
'  and  election  notoriety ;  and  our  first  exclamation  was,  what  every  one 
'  of  sense  has  made,  at  the  first  moment  of  seeing  it,  Mr.  Phibbs  should 
'  not  have  condescended  to  notice  such  a  fellow.  If  he  knew  the  party 
'  as  well  as  they  are  known  here,  he  would  not  notice  such  men  as 
'  M'CIeery,  the  Butlers,  and  the  Longs — men  in  the  very  lowest  scale  of 
'  human  nature.  Long  ought  to  continue  at  his  work  in  his  leather 
'  apron,  and  be  in  his  own  small  way  in  his  smithy  respectable  enough  as  a 
'  tradesman ;  but  being  the  member  of  a  body  like  the  Dublin  Common 
'  Council,  does  not  entitle  such  as  Long  to  the  notice  of  a  gentleman. 
'  With  the  exception  of  this,  Captain  Phibbs  had  the  best  of  it.  Long 
'retracted  the  personality  in  double  quick  time ;  but  he  could  not,''&c. 

July  3,  1837. — "Orange  Juries  and  Magistrates.  There  was  no 
'essential  difference  between  the  Juries  which  did  the  work  of  the 
'Attorney- General  in  our  case,  and  that  which  did  the  work  for  the 
'  Orange  Magistrates  in  the  prosecution  of  Mr.  Gore  Jones.  The  latter 
'only  wanted  the  help  of  the  blacksmithi  Billy  Long,  to  finish  its  con- 
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<*  8tructioii»  to  add  to  its  rancid  Toryifm  aod  ipnate  vulgaritjt  the  maii  in 
«  manners  and  station  low,  as  well  as  firulent  in  politics.  Where  wss 
<<  that  tried  and  trained  fag  of  the  jfaction  on  this  appropriate  occasieo  ? 
<«  But  the  Dublin  Corporation  can»  it  $eems>  coonplete  a  Jury  without  (be 
**  help  of  all  its  cords.  In  our  case>  formerly,  the  Corporation  verdiot 
*^  was  as  much  given  for  BUckburpe  as  against  O'CopnelU 

July  31,  1887^^*'  If  that  be  the  case  then,  and  it  will  be  acted  upon, 
<<how  much  more  oriminal  is  it  to  vote  here,  es  the  criminality  of  the 
<'  party  here  is  boundless  and  notorious  ?  the  guilt  may  reflect  horror  st 
<<  this  intimation.  Oh,  will  you  invade  the  purity  of  election  ?  This  wss 
'*  the  cant  when  Billy  Long  the  bkcksmith  pretended  some  attempt  wss 
^<  made  to  influence  his  vote  as  carriage  builder  to  Lord  Anglesea.  Wbst 
'*  amiable  horror  we  had  on  that  occasion !  But  not  one  word  about 
^  Sir  H.  Hardinge,  when  it  was  proved  he  tampered  with  all  the  officen 
'<  of  public  departmenu  in  Dublin.  There  is  no  violation  of  the  eonsiii- 
*'  tution  in  refusing  offices  of  trust  to  those  who  prove  unworthy  of 
**  them." 

Other  evidence,  which  wm  unobjected  to,  was  then  given  on  the  psrt 
of  the  plaintiff;  and  the  Lord  Chief  Justice  then  left  to  the  consideration 
of  the  Jury  the  several  matters  aforesaid,  and  (emong  others)  the  said 
several  articles  of  the  27th  of  January  1834,  87th  of  March  1835, 11th 
of  May  1835,  27th  of  May  1835,  3rd  of  July  1837,  3Ut  of  July  1837, 
as  evident  of  the  motive  and  intention  of  the  defendant,  and  to  shew 
that  he  was  actuated  by  malice  in  publishing  the  libel  b  the  first  coent 
of  the  declaration  stated  (  but  charged  the  Jurors  that  they  should  not 
consider  the  sud  articles,  or  any  of  them,  as  the  subject  of  damages,  or  in 
aggravation  of  damage  \  but  solely  and  only  to  explain  the  intention  and 
animm  of  the  defendant. 

The  Jury  found  a  verdict  for  the  plaintiff*  with  £150  damages. 

The  bill  of  eveeptioos  now  came  on  to  be  argued. 


Sir  Cghmn  O'lfOgUeth  and  Mr.  ff^fh  Q.  &»  in  support  of  the 
exceptions. 

Two  questions  have  been  raised  by  the  exceptions  on  this  record.  The 
first  is,  as  to  the  disqualifination  of  a  Juror  by  the  180t|i  section  of  \ht 
Municipal  Mu*  The  second  is,  as  to  the  admissibility  pf  certain 
evidence  tendered  on  the  part  of  the  plaintiff  at  the  triaL    We  submitf 


*  8  ^  4  yic.  0,  108, 8. 180.^<<  And  be  it  enaotsd,  that  after  the  time  when  this  Act 
«  ahaU  come  into  operation  in  any  borough,  every  member  of  the  Coonpil  for  the  tiflM 
«  being  of  the  borough,  and  Jnstice  assigned  to  keep  the  peace  therein,  and  the  Tret- 
^  rarer  and  Town-olerk  for  the  time  being  of  erwj  saoh  fcopongh,  shall  be  otenpt  and 
*^disqnaliiitd  from  leryiegon  any  Jury  snmmoBed  witiiin  loth  boroofh  le^fptHn^i 
<*sa^  and  except  the  Jorics  swunoned  for  an  Assise  or  jail  deliyery." 
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in  the  first  place,  that  the  section  of  the  Municipal  Act  in  question  £.  T.  1845. 
does  not  apply  to  any  except  the  Recorder's  Court,  or  other  inferior  CommonPieas. 
jurisdictions.  It  occurs  between  the  sections  which  create  those  jurisdic- 
tions,* and  those  which  regulate  the  practice  in  the  same  ;f  and  therefore, 
ought  to  be  construed  as  having  application  to  such  alone.  Besides,  it  is 
admitted  that  Town  Councillors  serve  on  Special  Juries  at  all  the  Assizes. 
But,  even  admitting  that  this  enactment  does  extend  to  the  Superior 
Courts,  we  contend  that  a  challenge  does  not  lie  to  a  Special  Juror  ;  but 
that  the  objection,  if  any,  should  have  been  made  before  the  officer  at  the 
time  of  striking  the  Jury.  Special  Juries  were  unknown  in  early  times  ; 
and  the  earliest  mention  to  be  found  of  one  is  in  the  year  1655 :  Vin, 
Ah,  Trial,  D.  C.2;  and  antecedent  to  the  3  G.  2,  c.  25  (Eng.),  they 
were  struck  by  consent.  On  principle,  a  challenge  does  not  lie  to  a 
Special  Juror :  The  King  v.  Sutton  (a).  In  early  times,  the  nearest 
analogous  case  was  that  of  the  Sheriff  returning,  in  the  case  of  a  writ  of 
right,  four  knights,  by  whom  twelve  others  were  named  and  chosen  in 
the  presence  of  the  parties,  and  returned  to  try  the  issue;  and  in  which 
case  it  was  held,  that  to  the  Jurors  so  returned  no  challenge  would 
lie,  the  proper  course  being  to  make  the  objection  before  the  said 
knights :  Pigott  v.  Clarke  (b) ;  Co.  Litt,  473,  «.  15  ;  Co.  Litt.  294,  a., 
158,  a.;  Vin.  Ab.  Trials  L.  D.  ^  The  same  principle  applies  to  Special 
Juries;  and  the  whole  policy  of  the  Jury  Act  (3  &  4  H^.  4,  c.  91)  is  in 
conformity  with  the  old  law,  and  is  framed  with  the  view  to  prevent  the 
challenge  of  a  Special  Juror  at  the  trial.  The  20th  section  gives  a  chal- 
lenge for  defect  of  qualification  in  a  Common  Juror ;  but  it  distinctly 
provides  that  nothing  therein  contained  shall  in  anywise  extend  to  a 
Special  Juror ;  and  the  25th  section  provides  for  the  case  of  Special  Juries, 
and  regulates  the  manner  of  striking  them  before  the  officer  of  the  Court, 
who  is  empowered,  on  any  incapacity  being  proved  to  his  satisfaction,  to 
set  aside  the  Juror,  and  proceed  to  draw  the  name  of  another.  The 
29th  section  provides  for  the  case  of  Corporation  suits,  and  that  no 
challenge  for  collateral  affinity  to  a  corporator  shall  be  allowed  beyond 
certain  limits ;  and  the  30th  section  invests  the  officer  with  the  power  of 


(a)  8B.  &  C.419. 


ib)  Year  Book,  H.  T.  30  Eliz. 


*  3  &  4  Vic,  c.  108,  8.  176,  creates  the  Recorder's  Court,  and  establishes  the  limits 
of  its  jurisdiction. 

Sections  176-7,  relate  to  the  Clerks  of  the  Crown  and  Peace  in  boroughs,  and  of 
the  officers  of  the  Recorder's  Court. 

Section  178  provides  for  the  non-abatement  of  existing  suits  in  the  Recorder's  Court. 

Section  179  regulates  the  qualification  and  duties  of  Jurors  in  the  Recorder's  Court, 
and  Che  Court  of  Sessions  of  the  Peace. 

Section  180  enacts,  <<that  after  the  time,"  &c.  {vide  antey  p.  444,  n,) 

t  Sections  181-2-3,  regulate  the  proceedings  and  practice  in  the  Recorder's  Court, 
and  the  qualification  of  attorneys  practising  therein. 

3    o 
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E.  T.  1846. 
CcmmonPieas, 


strikiDg  out  the  name  of  the  party  so  objected  to,  if  the  objecttoD  diaB, 
on  inquiry,  turn  opt  to  be  well  founded,  and  of  substituting  another. 
Thus  the  statute,  in  all  these  enactments,  contemplates  the  opportunity 
and  necessity  of  the  objection  being  made  before  the  officer :  J%e  Kmg 
y.  Sutton  (a).  A  challenge  propter  defectum  will  not  lie  in  any  case,  aid 
that  is  the  nature  of  the  challenge  in  this  case.  Moreover,  the  challeDge  pat 
in  by  the  plaintiff  in  thb  case  is  bad  in  form,  inasmuch  as  it  tenders  aa 
immaterial  issue.  A  challenge  must,  in  all  cases,  be  precise  and  formal ;  and 
the  rule  is,  that  if  the  challenge  does  net  disclose  a  legal  ground  of 
objection,  it  is  bad,  and  we  may  except  to  its  being  received ;  bat  if 
received,  we  may  either  demur  or  take  issue.  If  we  bad  demurred,  w% 
should  thereby  have  admitted  the  facts  which  were  properly  stated ;  bot 
if  we  took  issue,  and  the  issue  is  found  against  us,  we  have  a  right  to 
insist  on  the  challenge  having  been  informal,  as  it  should  have  stated,  not 
only  that  he  is  now  a  member  of  the  Town  Council,  but  that  he  had 
become  so  since  the  striking  of  the  Special  Jury :  Fin.  Ab,  Trials  M.  C, ; 
for  if  he  had  been  such  member  before  the  Jury  was  stroek,  the  objec- 
tion should  have  been  made  before  the  officer;  and  the  pleading  over 
would  not  cure  the  defect.  **  So  particular  were  they  in  this  respect  in 
<*  early  times,  where  challenges  were  more  in  use,  that  it  was  made  a 
"  question  in  27  i7.  8,  1 3  B.,  pi.  38,  whether  it  was  a  fatal  delect  dial  it 
**  concluded  without  an  <  hoc  paratus  est  verificare  ;  and  it  was  beeaosa 
'<  many  precedents  were  shown  without  such  admission,  and  the  Judges 
**  did  not  choose  to  depart  from  the  precedents,  that  it  was  held  to  be 
"  necessary."— P*r  Abbott,  C.  J.,  in  King  v.  Edmonds  {h).  The  right 
mode  of  taking  advantage  of  such  a  defect  is  by  bill  of  exceptions :  B^ 
ler,  M  P.  316  ;   2  InsU  426  ;   Di^,  231,  n.  3  ;  Rex  v.  Higgine  (c). 

As  to  the  second  objection,  this  is  the  first  time  the  question  of  the 
admissibility  in  evidence  of  publications  prior  to  the  libel  compluned  o^ 
has  come  before  the  full  Court.  The  dates  of  the  articles  in  qvestico 
are  material,  as  it  appears  that  the  latest  of  them  was  published  morethao 
six  years  before  the  subject  matter  of  the  action.  In  an  action  of  libel, 
the  plaintiff  cannot  give  in  evidence  other  libels  concerning  him,  unleis 
they  directly  refer  to  the  libel  set  out  in  the  declaration.  The  earliest 
case  on  the  subject  is  Finnerty  v.  Tipper  (d),  which  has  been  followed 
by  several  others ;  but  none  of  them  at  bar  until  the  case  of  Pearson  v. 
Lemaitre  (e),  in  which,  and  the  other  cases  referred  to,  it  was  held  that 
subsequent  publications  are  admissible  when  they  refer  directly  to  the 
libel ;  but  publications  anterior  to  the  libel,  or  not  directly  referring  to  it, 
are  not  admissible,  or  if  admissible,  they  must  have  been  published  withio 


(a)  8  B.  &  C.  419.  (b)  4  B.  &  A.  474. 

{c)  Sir  T.  Eaym.  486.  (d)  2  Camp.  73. 

(e)  6  M.  &  G.  700  J  S.  C.  6  Scotc 
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six  years.  If  such  were  admissible,  libels  published  twenty  or  thirty  years 
before  might  be  given  in  evidence,  for  some  of  which  ample  apologies 
may  have  been  made  and  accepted ;  and  the  defendant  would  be  wholly 
unprepared  with  evidence  on  the  subject,  though,  if  prepared,  he  might 
have  been  able  to  prove  that  they  had  not  been  written  by  him,  or  that 
they  were  written  under  circumstances  which  might  justify  them: 
Wame  v.  Chudwell(a).  In  the  case  of  Lee  v,  ffuson  (b),  Lord  Kenyon 
ruled  that  if  the  words  offered  in  evidence  are  themselves  actionable, 
they  are  not  admissible ;  so  that  the  publications  admitted  in  this  case 
ought  to  have  been  rejected:  M'CUod  v.  Wakley{c).  Simmons  v. 
Blake  (d)  is  the  only  case  in  which  prior  words  were  admitted  as  evidence 
of  malice,  but  it  was  on  the  ground  that  they  were  similar  to  those  which 
were  the  subject  of  the  action,  which  cannot  be  said  to  be  the  case  with 
respect  to  the  publications  admitted  here.  Therefore,  to  admit  the 
evidence  offered  in  this  case,  is  to  carry  the  law  a  step  further  than  it  has 
ever  yet  been  carried. 


E.  T.  1845. 

Common  Plecu, 


Mr.  West,  and  Mr.  Napier,  Q.  C,  contra — As  to  the  first  question, 
the  cases  and  arguments  relied  on  by  the  other  aide,  to  show  that  the 
objection  to  the  Special  Juror  should  have  been  made  before  the  officer, 
do  not  apply  ;  for  the  issue  taken  on  our  challenge  is,  whether  the  Juror 
objected  to  was,  or  was  not,  a  member  of  the  Town  Council  at  the  time 
of  the  challenge,  and  not  whether  he  was  such  member  at  the  time  the 
Jury  was  struck  before  the  officer ;  and  if  he  became  a  Town  Councillor 
between  the  time  of  striking  the  Jury  and  the  trial,  there  is  no  other  way  in 
which  his  disqualification  could  be  taken  advantage  of,  except  by  challenge. 
The  question  as  to  the  proper  time  of  taking  the  objection  might  have 
been  raised  by  the  pleading  to  the  challenge,  if  it  had  been  the  fact  that 
the  Juror  was  a  Town  Councillor  at  the  time  the  Jury  was  struck ;  or 
they  might  have  demurred  to  the  challenge,  if  it  was  informal,  in  not 
making  such  an  averment,  if  it  were  necessary ;  but  as  the  pleading  now 
stands,  it  must  he  taken  that  the  Juror  became  a  member  of  the  Town 
Council  subsequent  to  the  Jury  being  struck,  and,  therefore,  could  not 
have  been  objected  to  before  the  officer ;  admitting  that  the  objection, 
if  it  existed,  must  then  be  taken.  The  Jury  Act  mentions  several  dis- 
qualifications which  must  be  taken  before  the  officer  at  the  time  of 
striking  the  Jury,  but  the  holding  of  the  office  of  Town  Councillor  is 
not,  and  could  not  be  among  them,  inasmuch  as  such  an  office  was  not 
in  exbtence  at  the  time  of  passing  that  Act ;  and  the  Municipal  Act, 
which  created  the  office,  expressly  disqualifies  the  holder  of  it  from 
serving  on  a  Special  Jury.     Therefore,  to  deny  to  us  the  right  of  chal- 


(a)  3  Esp.  13^. 

(c)  3  Car.  8t  P.  301. 


(b)  1  Peake,923. 
(d)  1  M.&  Bob.  47r. 
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£.  T.  1845.    lenge  where  the  objection  could  not  have  been  taken  before  the  officef« 
CommonPieas,   as  in  this  instance,  would  be  to  repeal  the  Act  in  that  particular.    Bat  it 
has  been  asserted  that  a  challenge  propter  defectum  to  a  Special  Juror 
did  not  exist  at  common  law»  and  has  not  been  given  bj  anj  statole. 
But  this  is  a  challenge  propter  affectum,  disqualification  implying  a  pre- 
vious qualification.     Blackstone,  following  Lord  Coke,  divides  challenga 
into  four  heads :  3  BL  Com.  961  ;   and  it  is  clear,  on  an  examination  of 
these  heads,   that  the  challenge  in   the  present  case  falls  within  the 
definition  of  a  principal  challenge  propter  affectum  ;  one  of  the  instances 
under  that  head  being,  ihat  the  Juror  is  of  the  same  society  or  corpora^ 
tion  of  the  party  to  the  suit.     The  Jury  Act,  and  the  Courts  on  seven! 
occasions,  have  recognised  and  contemplated  a  challenge  to  a  Special 
Juror ;  Queen  v.  SuUivan  (a).     The  30ih  section  of  the  Jury  Act  con- 
tains a  saving  of  all  powers  which  Courts  and  Judges  had  in  regard  to 
Juries,  except  where  such  powers  have  been  altered  by  the  Act ;  and 
there  is  no  question  but  that  the  Superior  Courts  originally  introduced, 
and  had  full  jurisdiction  and  control  over  the  selection  of  Special  Jurors; 
for  they  took  their  rise  from  the  practice  of  the  Courts,  and  were 
adopted  by  the  Legislature.     Formerly,  all  trials  were  at  the  bar  of  the 
Court ;  and  in  important  cases,  properly  qualified  persons  were  selected 
by  the  officer  of  the  Court  to  serve  as  Special  Jurors  on  those  trials. 
The  first  motions  for  a  Special  Jury  to  be  found  in  the  books  are  in  the 
cases  of  Pooiey  v.  Markham  (6),  and  Phillips  v.  Crab  (c) ;   and  the 
first  mention  of  them  in  the  statute  law  ts  in  the  3  (r.  2,  c  26,  s.  15 
(Eng,)f  which  directs  them  to  be  struck  in  the  Courts  as  they  had  been 
in  trials  at  bar;  and  the  17  &  18  6r.  3,  c.  45  (/r.),  contains  a  siaiilar 
enactment  for  this  country  ;  and  the  9th  section  provides  that  a  tales  shall 
be  ordered  in  Special  Jury  cases,  in  case  of  a  default  of  Jurors  by  reason 
of  challenges  by  either  of  the  parties.     The  3  &  4  >F.  4,  c.  91>  «•  28, 
contains  a  similar  enactment,  showing  that  the  Legislature  contemplated 
and  recognised   the  existence  of  a  right  of  challenge  in  the  case  of 
Special  Jurors.     The  case  of  The  King  v.  Sutton  {d),  which  is  also 
reported  under  the  title  of  Tlie  King  v.  Despard{e)f  is  in  our  favour; 
for,  by  the  3rd  section  of  the  Jury  Act,  an  alien  is  disqualified ;  and  by 
the  20th  section,  a  want  of  any  of  the  previous  qualifications  shall  be  good 
cause  of  challenge  to  a  common,  but  not  to  a  Special  Juror;  and  it  is  on 
this  ground  solely  that  the  decision  in  that  case  is  put  by  Lord  Denoun 
in  his  judgment. 

As  to  the  second  question  raised  by  the  bill  of  exceptions,  viz,  the 
admissibility  of  the  libels  on  the  plaintiff  published   by  the   defendant 


(a)  1  P.  &  D.  96. 
(c)  12  Mod. 


(A)  St}ie8,  477. 
{d)  8  B.  &C.417. 


(e)  2  M.  &  B.  406. 
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six  years  before  the  commencement  of  this  action,  they  were  offered  £.  T.  1845« 
as  evidence  of  the  animus  of  the  defendant  towards  the  plaintiff ;  and  CommonPtea^. 
the  Jury  was  expressly  charged  by  the  Chief  Justice  at  the  trial, 
not  to  give  any  damages  as  regarded  them.  It  may  be  argued  that  the 
authorities  and  text-writers  have  confined  the  admissibility  of  such  evi- 
dence to  those  cases  alone  in  which  the  animus  may  be  doubtful ;  and 
admitting  such  to  be  the  principle,  the  libel  which  has  been  complained 
of  in  this  case  might,  from  its  extent  and  licentiousness  be  considered  to 
have  been  more  injurious  to  other  parties  mentioned  in  it,  were  it  not 
for  the  series  of  previous  publications,  which  show  that  the  plaintiff  was  the 
party  specially  aimed  at.  Moreover,  these  previous  publications  were 
peculiarly  admissible  on  the  issues  of  malice  and  gross  negligence,  raised 
by  the  special  plea  given  by  the  late  Act  of  Parliament  (6  &  7  Vic^ 
c  96).  We  admit  that  most  of  the  authorities  on  the  subject  are  instances 
of  subsequent  publications  having  been  admitted  in  evidence,  for  the 
purpose  of  showing  malice ;  but  that  has  naturally  arisen  from  the  cir- 
cumstance of  parties  having  generally  commenced  actions  on  the  appear- 
ance of  the  first  libel ;  and  the  principle  on  which  they  are  admitted  at 
til  applies  to  one  case  as  much  as  to  the  other.  The  Statute  of 
Limitations  which  has  been  relied  upon  has  no  application.  Before  that 
statute,  the  right  of  action  was  commensurate  with  the  joint  lives  of  the 
libeller  and  the  libelled,  and  the  statute  has  had  the  effect  of  cutting 
down  that  right  to  six  years,  thereby  only  barring  the  remedy,  without 
discharging  the  malice,  which  remains,  and  can  be  used  for  any  purpose 
but  that  of  founding  an  action  upon  it.  On  the  contrary,  the  circum- 
stance of  the  Statute  of  Limitations  having  barred  our  right  of  action 
on  these  libels,  takes  away  the  only  argument  against  their  admissibility ; 
for  they  cannot  be  made  the  subject  of  another  action.  They  are,  all 
of  them,  obviously  conceived  in  the  same  strain  of  thought,  and  exhibit 
the  same  continuous  rankling  as  the  libel  complained  of,  and  are,  there- 
fore, admissible  as  evidence  of  the  malice  which  dictated  it.  The  Judge 
at  the  trial  having  cautioned  the  Jury  not  to  give  any  damages  on 
account  of  the  libellous  publications  admitted  in  evidence,  the  case  of 
Pearson  v.  Lemaitret  in  which  all  the  authorities  on  the  subject  are 
collected,  is  exactly  in  point,  and  rules  these  exceptions  in  favour  of  the 
plaintiff. 


DOHEBTY,  C.  J. 

This  was  an  action  on  the  case  for  a  libel,  brought  by  the  plaintiffi 
Mr.  Long,  a  coachmaker,  against  Mr.  Barrett,  the  editor  of  the  Pilot 
newspaper,  for  certain  publications  which  appeared  in  that  paper,  reflect- 
ing on  the  character  of  the  plaintiff,  and  calculated  to  injure  him  in  his 
business  as  a  coachmaker.  The  defendant  pleaded  two  pleas :  first,  the 
general  issue ;  and  secondly,  that  the  supposed  libel  had  been  inserted  in 
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the  said  newspaper  without  actual  malice,  and  without  gross  negligenct 
on  the  part  of  the  defendant ;  and  that  after  the  insertion  of  the  supposed 
libely  and  at  the  earliest  opportunity  after  the  commencement  of  thii 
action,  a  full  apology  for  the  supposed  libel  was  inserted  by  the  defendant 
in  his  newspaper.  The  case  came  on  to  be  tried  before  me  in  this  Court, 
at  the  Sittings  after  last  Hilary  Term,  by  a  Special  Jury— when,  on  pro- 
ceeding to  swear  the  Jury,  a  challenge  was  tendered  on  the  part  of  the 
plaintiff  to  John  Pearson  ;  and  what  took  place  on  that  occasion,  I  shtll 
now  read  from  the  bill  of  exceptions — [Here  his  Lordship  read  that  part 
of  the  bill  of  exceptions  which  relates  to  the  challenge  of  the  Juror.] 

The  questions  which  arise  on  this  exception,  are,  first,  is  a  Tovo 
Councillor  disqualified  from  serving  as  a  Juror  on  a  trial  at  Nut  PrUu  ia 
this  Court?  and  secondly,  supposing  him  to  be  disqualified,  can  tke 
objection  to  a  Special  Juror  be  taken  by  way  of  challenge  ?  On  tbe  part 
of  the  plaintiff  it  is  insisted,  that  a  Town  Councillor  is  disqualified  froa 
serving  as  a  Juror  by  the  180th  section  of  the  Municipal  Act,  the  3  &  4 
Fie.  c  108 ;  by  which  it  is  enacted,  "  That  after  tbe  time  when  this  Act 
**  shall  come  into  operation  in  any  borough,  every  member  of  the  Coancii 
<*  for  the  time  being  of  the  borough,  and  Justice  assigned  to  keep  the 
**  peace  therein ;  and  every  officer  of  police  therein ;  and  the  treasurer 
**and  town-clerk  for  the  time  being,  of  every  such  borough,  shall  be 
<<  exempt,  and  disqualified  from  serving  on  any  Jury  summoned  withio 
**  such  borough  respectively,  save  and  except  the  Juries  summoned  for  u 
*<  assize  or  jail  delivery.^  On  the  part  of  the  plaintiff,  it  is  insisted,  that 
this  is  a  clear  and  explicit  enactment,  that  a  Town  Councilbr  for  the  time 
being  is  disqualified  from  serving  on  any  Jury  summoned  within  such 
borough  ;  and  the  triers  having  found  that  Mr.  Pearson  is  now  (that  b  to 
«Ly,  at  the  time  of  the  trial)  a  Town  Councillor,  he  was  disqualified  frooi 
serving  on  the  Jury,  On  the  other  hand,  the  defendant  insisted  that  this 
disqualification  did  not  extend  to  the  Superior  Courts,  but  merely  to 
Juries  summoned  in  the  Inferior  Courts^  within  the  local  jurisdiction; 
and  he  has  relied  on  the  sections  which  precede  and  follow  the  180th 
section  of  the  Municipal  Act,  as  showing  that  the  Legislature  was  merely 
dealing  with,  and  regulating  Juries  in  the  Inferior  Courts.  But  I  do  not 
think,  that  the  words  <*  shall  be  exempt  and  disqualified  from  serving  oo 
any  Jury  summoned  within  such  borough,"  can  be  limited  and  restricted 
in  the  manner  contended  for. 

I  am  aware,  that  holding  that  this  exemption  and  disqualification 
extends  to  Juries  summoned  in  the  Superior  Courts,  may  produce  an 
effect,  that  Jurors  will  be  exempt,  as  Town  Councillors,  in  the  city  of 
Dublin,  while  in  other  boroughs  they  are  not  exempted  and  disqualified 
from  serving  on  Juries  at  the  Assizes.  It  is  no  part  of  our  duty  to  specu- 
late on  what  may  have  been  the  intentions  of  the  Legidature  in  that 
respect ;  but  there  may  be  reasons  for  disqualifying  Town  Councillort  in 
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eienption  of  Town  Councillors  in  so  extended  a  jurisdiction  was  not    OommonPleas. 

likely  to  diaioish  the  list  of  Jarors  to  such  an  extent  as  to  render  it 

incoDTenient.     In  the  next  plaot»  their  duties  in  the  borough  of  Dublm 

may  have  been  considered  ao  onerous  and  continual,  that  with  the  fre- 

qaeoey  of  the  trials  in  these  Courts,  both  during  and  after  the  Sittings, 

a  TovB  Councillor  would  be  liable  to  be  so  often  called  upon,  as  to  inter- 

f»9  with  those  duties.     That  alone  might  be  a  sufficient  reason  for  the 

edsteace  of  such  a  distinotion ;  bot  independent  of  any  reason,  the 

words  of  the  enactment  are  so  general  and  comprehensive,  that  it  appears 

to  me  to  be  impossible  to  cut  them  down. 

It  was  also  contended,  on  the  part  of  the  defendant,  that  even  if  the 
disqualification  extended  to  Jurors  in  the  Inferior  Courts,  that  Jurors 
summoned  for  trials  at  the  Nisi  Priu8  Sittings  in  this  Court  fell  within 
the  exemption  in  the  180th  section  of  the  Municipal  Act;  for  that  in 
strict  legal  parlance,  the  Sittings  at  Nin  Prius  in  these  Courts  are  an 
Assize.  Many  authorities  were  cited  to  establish  this  point ;  but  I  think 
that  the  Sittings  at  Nisi  Priui  in  this  Court  cannot  be  regarded  as  an 
Assize,  in  the  sense  in  which  that  expression  is  used  in  this  enactment. 

It  was  next  insisted,  on  the  part  of  the  defendant,  that  even  supposing 
that  a  Town  Councillor  is  disqualified  from  serving  as  a  Juror  on  any 
Jary  summoned  in  the  Superior  Courts  within  this  borough,  still  that 
no  challenge  lies  to  a  Special  Juror.  To  establish  this  point,  much  legal 
research  has  been  resorted  to ;  but  I  confess,  that  it  strikes  me,  that  the 
learning  expended  on  this  part  of  the  case,  has  been  more  curious  than 
useful  towards  the  decision  of  the  point  contended  for ;  as  a  perusal  of 
(be  Acts  relating  to  Special  Juries,  to  which  our  attention  was  par- 
ticularly directed  by  my  Brother  Torrens,  and  more  particularly  the 
17  &  18  6r.  3,  shows  that  a  challenge  to  the  poll,  in  the  case  of  a  Special 
Juror,  waa  a  recognised  proceeding ;  and  the  case  of  The  Queen  v. 
Sullivan  and  others^  reported  in  1  Peri'y  Sf  Davison^  p.  96,  shows  that 
Lord  Denman  did  not  appear  to  entertain  a  doubt  on  the  subject.  This 
being  so,  the  defendant  was  obliged  to  narrow  his  objection,  and  insist, 
that  an  objection  by  way  of  challenge  to  a  special  Juror  could  be  only 
propter  ajffectum^  and  not  propter  defectum.  I  am  not  aware,  that  in 
the  very  able  arguments  which  have  been  put  forward  by  Counsel,  any 
authority  has  been  cited  to  support  this  distinction  ^  but  even  were  such 
distinction  well  founded,  I  should  say  that  the  objection  here  savours 
more  of  a  challenge  propter  affectum^  than  propter  defectum  ;  and  the 
authoritiea  in  Btacketone^s  Commentaries  would  seem  to  bear  out  this 
view. 

fiut  it  has  been  insisted  on,  that  whatever  may  have  been  the  law 
previous  to  the  passing  of  the  present  Jury  Act,  that  want  of  qualifica- 
tion according  to  that   Act,  shall  be  a  good  cause  of  challenge^  to  a 
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Common  Juror,  but  shall  not  extend  in  any  way  to  any  Special  Joror. 
It  is  admitted,  that  the  disqualification  resulting  from  being  a  Toirn 
Councillor,  is  not  contained  in  the  Jury  Act,  3  &  4  YF.  4,  c  91»  but  it 
created  by  the  6  &  7  Ftc.,  c.  108 ;  and  it  is  said,  that  these  Acts  being 
in  pari  tnaterid  are  to  be  construed  together ;  and  that  the  disqualifi- 
cation contained  in  the  subsequent  Act  b  to  be  regarded  as  if  incor- 
porated in,  and  forming  part  of  the  prior  Act.  I  do  not  dispute  either 
of  these  positions ;  but  an  attentive  consideration  of  the  two  Acts  will 
shovr  that  it  never  could  be  considered  as  within  the  intentiou  of  the 
Legislature,  by  the  provisions  of  the  20th  section  of  the  Jury  Act,  to 
take  away  the  right  of  challenge  for  a  disqualification  arising  from  being 
a  Town  Councillor,  which  was  created  by  the  Municipal  Act  passed 
seven  years  afterwards.  Look  to  the  manner  in  which  the  Jury  Act  is 
framed.  It  first  deals  with  the  qualification  of  the  Common  Juror ;  and 
then  we  find  a  proviso  at  the  end  of  the  20th  section,  to  the  effect,  that 
hitherto  the  Legislature  had  been  dealing  with  the  qualifications  of 
Jurors  generally,  and  was  then  proceeding  to  that  of  Special  Jurors ;  and 
in  doing  so,  the  ancient  mode  of  objecting  to  the  Juror  is  expressly 
saved,  except  in  the  particular  cases  thereinbefore  specified ;  and  the  right 
of  challenge  is  only  taken  away  with  respect  to  Jurors  not  qualified 
according  to  that  Act. 

We  have  been  pressed  with  the  authority  of  The  King  v.  Sutton  (8  B. 
&  C.  417) ;  but  it  will  be  observed  that  the  decision  in  that  case  turned 
altogether  on  a  disqualification  arising  under  that  very  Act ;  and  diflfers 
materially  from  this  case,  in  which  it  is  sought  to  apply  the  proviso  in 
one  Act,  taking  away  the  right  of  challenge  for  want  of  the  qualification 
required  by  that  Act,  to  a  disqualification  created  by  another  and  subse- 
quent Act. 

On  the  whole,  I  am  of  opinion,  that  a  Town  Councillor  is  exempt  and 
disqualified  from  sitting  on  any  Jury  summoned  within  the  borough  of 
which  he  is  (for  the  time  being)  a  Town  Councillor.  I  think  the  objec- 
tion may  be  taken  advantage  of,  either  before  the  officer  at  the  time  of 
striking  the  Special  Jury,  or  by  challenge  when  he  comes  to  be  swonu 
I  do  not  think  that  the  right  to  challenge  is  taken  away  by  the  proviiioo 
in  the  20th  section  of  the  Jury  Act ;  and  looking  to  the  saving  contained 
in  the  25th  section  of  the  Jury  Act,  <<  that  all  other  matters  whaterer 
"  relating  to  Special  Juries,  shall  remain  and  continue  in  form  as  hereto- 
<<  fore,  except  when  the  same,  or  any  part  thereof,  is  expressly  altered  bj 
*^  this  Act,"  I  think  it  is  competent  for  either  party  to  challenge  toy 
person  who  is  clearly  and  expressly  disqualified.  For  these  reasons,  I  tm 
of  opinion  that  the  first  exception  must  be  overruled. 

With  respect  to  the  second  exception,  the  ground  of  it  is,  that  I 
admitted  evidence  at  the  trial  which  ought  not  to  have  been  admitted ; 
and  the  broad  substantial  question  is,  whether  I  ought  to  have  admitted 
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pablications  which  appeared  from  time  to  time  in  the  defendant's  paper, 
daring  the  ten  years  which  preceded  the  publication  of  the  libel  in  ques- 
tioD,  to  haye  been  received  in  evidence  for  any  purpose  relating  to  the 
plaintiff.     It  is  admitted  on  both  sides,  that  my  direction  is  free  from  all 
objection,  in  respect  of  the  Jury  having  been  warned  that  they  were  to 
take  such  evidence  into  their  consideration,  merely  for  the  purposes  of 
ascertaining  the  animus  of  the  defendant,  and  not  for  the  purpose  of 
measuring  the  damages.     This  raises  a  question  for  the  first  time,  and  on 
which,  after  a  careful  review  of  the  cases,  it  is  admitted  that  the  opinion 
of  the  Court  is  unfettered  by  authority.     The  question  is,  whether  or 
not  anterior  publications  can  be  given  in  evidence  in  an  action  of  libel  ? 
On  this  question,  there  is,  as  I  have  already  observed,  no  direct  autho- 
rity either  in  this  country  or  in  EngUnd,  with  the  exception,  perhaps,  of 
a  case  decided  by  Mr.  Justice  Patteson,  at  Exeter,  and  which  is  adverted 
to  by  him  in  the  case  of  Pearson  v.  Lemaitre^  in  6  ScoUt  New  Reports^ 
p.  607.    It  is  not  my  intention  to  go  through  all  the  cases  which  relate 
to  this  subject ;  but  my  object  is  to  deal  with  the  question  on  broad 
substantial  grounds,  without  distinguishing  the  particular  phraseology  of 
Judges  who  have  had  to  treat  the  subject  at  di^erent  times,  and  unde^ 
different  circumstances.     I  shall   confine  my  observations  to  the  case 
which  comes  nearest  in  principle  to  that  under  our  consideration — I 
mean  the  case  of  Pearson  v.  Lemaitre^  in  which  there  is  a  minute  review 
of  all  the  authorities  bearing  upon  the  question.     I  agree  with  the  judg- 
ment of  Chief  Justice  Tindal  in  that  case,  where  he  says,  "  It  is  difficult 
"  to  reconcile  all  the  Nisi  Prius  cases  on  this  subject ;  and  the  point 
^  does  not  appear  to  have  been  decided  by  any  of  the  Courts  in  West- 
**  minster  Hall.     But  upon  principle,  we  think,  that  the  spirit  and  inten- 
**  tion  of  a  p^ty  publishing  a  libel,  is  fit  to  be  considered  by  a  Jury 
'*in  estimating   the   injury   done  to  the  plaintiff;   and   that   evidence 
**  tending  to  prove  it  cannot  be  excluded,  simply  because  it  may  disclose 
<(  another  and  different  cause  of  action."     That  observation  I  adopt,  and 
^y,  with   Chief  Justice  Tindal,  that  it  is  difficult  to  reconcile  all  the 
expressions  of  the  Judges;   and  that  we  must,  therefore,  confine  our 
remarks  to  the  case  under  our  immediate  consideration.     That  case  of 
Pearson  v.  LemaHre  goes  a  great  way  to  decide  the  principle  which 
ought  to  rule  this  ca#e.     That  was.  an  action  for  a  libel :  the  pUintiff,  in 
order  to  show  q%io  animo  the  libel  which  was  the  subject  of  the  action 
was  wr:ilt9n,  gave  in  evidence  two  subsequent  letters  addressed  by  the 
defendant  to  third  persons,  containing  substantially  a  repetition  of  the 
slanderous  ipatter ;  such  letters  were  ruled  to  have  been  properly  received 
in  evidence ;  and  that  their  adm98ibility  was  not  affected  by  the  lapse  of 
time  intervening  between  the  writing  of  the  respective  letters.    Another 
objection  taken  to  the  adp>issibility  of  some  of  these  documents,  was,  that 
they  were  not  published  within  the  period  in  which  an  action  might  have 

3    u 


E.  T.  1845. 
QimtmoHPleas, 


Digitized  by 


Google 


454 


CASES  AT  LAW. 


LONG 

r. 

BARRETT. 


E.  T.  184^  beeD  brought  on  then.  I  cannot  but  thiilk,  that  when  all  the  publica- 
ortmmPieat.  ^'^^  |^  question  ha?e  reference  to  the  same  subject  matter,  and  all  of 
them  advert  to  the  plaintiff  in  his  particular  trade  or  business,  they  ought 
to  be  admitted  as  evidence  on  an  issue  as  to  whether  the  defendant  was 
actuated  by  malice  or  not ;  and  the  publications  were  admissible  on  such 
inquiry  without  reference  to  the  Statute  of  Limitations.  With  respect 
to  this  point,  I  shall  again  advert  to  the  judgment  of  Chief  Justice 
Tindal,  in  the  forgoing  case  of  Pearson  ▼.  LemaUre.  He  says, 
<*  Another  argument  against  the  admissibility  of  these  letters  in  evidence, 
"  was  founded  on  the  length  of  time  that  elapsed  between  the  dale  of  the 
'*  libel  complained  of,  and  these  letters.  But  as  it  seems  to  us,  that  as  they 
"  clearly  relate  to  the  same  subject,  the  respective  dates  of  the  letters 
**  may  affect  the  value,  but  not  the  admissibility  of  the  evidence,  and  they 
**  were  properly  received."  So  in  this  instance,  the  reception  of  the  pub- 
lications in  evidence,  although  bearing  date  beyond  the  period  limited  by 
the  statute  for  actions  on  them,  is  a  circumstance  affecting  their  value, 
and  not  their  admissibility. 

For  these  reasons,  I  am  of  opinion,  that  these  publications  were 
properly  received  in  evidence,  and  that,  therefore,  the  second  exception 
roust  be  overruled. 


TORRENS,  J. 

I  concur  in  the  judgment  of  the  Court,  as  pronounced  by  my  Lord  Chief 
Justice ;  and  though  I  might  be  satisfied  in  resting  my  opinion  on  the  rea- 
sons which  be  has  given,  yet  as  the  questions  which  have  been  discussed 
at  the  bar,  involve  principles  which  came  before  a  Court  of  Law  for  the 
first  time,  and  on  the  construction  of  recent  statutes,  I  may,  perhaps,  be 
excused  for  occupying  some  portion  of  the  public  time,  in  stating  some 
of  the  reasons  which  govern  my  mind  in  coming  to  the  conclusions  at 
which  I  have  arrived. 

It  would  be  a  waste  of  time  to  enter  into  an  investigation  of  the  nature 
and  origin  of  the  practice  out  of  which  the  law,  relative  to  Special  Juries, 
sprang.  It  is  sufficient  to  state,  that  several  statutes  have  been  pasted, 
which  have  created  qualifications  and  disqualifications^  and  established 
regulations  which  have  been  varied  from  time  to  time.  The  last  of  these 
statutes  are  the  Jury  Act  (3  &  4  fP.  4,  c.  91)9  and  the  Municipal  Act 
(3  &  4  Vic.  c.  108) ;  and  I  shall  commence  with  the  consideration  of  the 
latter  of  them,  because  it  appears  to  me  to  afford  an  answer  to  the  first 
exception  which  has  been  taken,  to  the  effect,  that  the  objections  to  the 
disqualification  of  the  Special  Juryman  should  have  been  made  before  the 
officer  at  the  time  of  striking  the  Jury.  The  180th  section  of  th'is  Act 
creates  both  an  exemption  and  a  disqualification  ;  and  the  conclusion  st 
which  I  have  arrived  is,  that  we  are  to  construe  the  Act,  so  as  to  give  a 
party  the  opportunity  of  making  his  objection  as  to  the  disqualificatioo, 
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at  ihe  same  period  as  that  at  which  the  Special  Juror  himself  could  claim 
and  take  advantage  of  his  exemption.     The  two  expressions  of  "  exemp- 
tion  **  and  "  disqualification,**  occur  in  this  section  of  the  Municipal  Act ; 
and  it  would  appear  to  be  a  fair  rule  of  construction  to  give  to  the  Juror  the 
privilege  of  claiming  his  exemption,  or  to  the  suitor  of  urging  the  disqua- 
lification^^  at  one  and  the  same  period  of  the  proceeding.    The  exemption 
is  the  privilege  of  the  Juror :  it  is  the  right  of  the  suitor  to  insist  on  the 
disqualification*  A  Town  Councillor,  who  is  entitled  to  the  privilege,  may 
not  be  desirous  of  claiming  his  exemption  ;  but  should  he  think  proper 
to  claim  it,  it  is  clear  that  the  time  at  which  hb  mtui  make  his  claim,  is 
when  he  comes  to  be  sworn ;  inasmuch  as  until  then,  he  is  in  ignorance 
of  having  been  placed  on  the  Special  Jury.     On  the  other  hand,  he 
himself  may  not  wish  to  claim  his  exemption  ;  and  if  he  does  not  claim  it, 
or  wish   to  claim  it,  as  was  the  fact  in  this  case,  the  right  to  insist  on 
the  disqualification  would,  in  my  judgment,  obviously  devolve  on  the 
party  to  the  suit.     I,  therefore,  am  of  opinion,  that  the  180th  section  of 
the  Municipal  Act  supplies  an  answer  to  the  objection  which  has  been 
made  as  to  the  time  of  insisting  on  the  disqualification  of  the  Juror.  But, 
independent  of  this  construction  of  the  only  section  of  the  Municipal 
Act  which  applies  to  Jurors,   I  think  that'  the  several   Special  Jury 
Acts,  which  have  from  time  to  time  been  passed  by  the  Legislature,  put 
the  right  of  the  suitor  to  object  to  a  Special  Juryman  when  he  comes  to 
be  sworn,  beyond  all  question.     Amongst   those,   it   is  important   to 
consider  the  proyisions  of  the  17  &  18  6r«  3,  c  45,  which  has  been 
partially  repealed  by  the  late  Jury  Act,  so  far  only  as  relates  to  Special 
Juries  for  trials  in  counties  at  hirge.     In  the  9th  section  of  this  Act, 
it  is  enacted,  **  That  in  every  cause  wherein  a  Special  Jury  shall  be  awarded 
*'by  virtue  of  this  Act,  and  that  a  full  Jury  shall  not  appear  before  the 
'*  Judge,  &C.,  or  after  appearance  of  a  JtUl  Jury,  by  challenge  of  any 
'*of  thje  parties,  the  issue  is  likely  to  remain   untried  for  default  of 
'^  Jurors,  that  the  said  Judges  shall  have  authority  to  command  the 
**  Sheriff  to  name  twelve   such   other  able   men  of  the   county  then 
<< present,  to  whom  no  cause  of  challenge  doth  lie;  and  out  of  them 
^  so  many  shall  be  chosen  by  ballot  as  shall  be  sufficient  to  make  up  the 
^  Jury.''     Here,  the  power  and  right  of  challenging  a  Special  Juror  is 
expressly  recognised  by  the  Legislature,  which  shows  that  such  a  power 
existed  previous  to  the  passing  of  the  Jury  Act;  and  then  the  next 
question  is,  has  that  power  been  taken  away  ?    In  my  opinion,  it  has  not, 
inasmuch  as  the  25th  section  of  the  Jury  Act  expressly  provides,  that  all 
matters  whatever  relating  to  Special  Juries,  should  remain  and  continue 
in  force  as  theretofore,  except  where  the  same,  or  any  part  thereof,  has 
been  expressly  altered  by  that  Act-^-and  there  is  nothing  in  that  Act  to 
take  away  such  a  right ;  on  the  contrary,  the  28th  section  recognises  the 
right  of  challenge,  and  it  only  so  far  alters  the  provisions  of  the  17  &  18 
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G,  3f  c.  45,  as  to  provide,  that  in  the  case  of  a  Special  Jury,  the  talesmen 
are  to  be  taken,  not  from  the  **  circumstantibuM  **  but  from  the  common 
jury  panel. 

It  is  true,  that  in  the  cases  of  The  King  v.  Despard^  reported  in 
2  Man.  ^  Ry.,  or  The  King  ▼.  Sutton  in  8  Bam.  Sf  Cress.,  it  was  decided 
by  Lord  Tenterden,  that  a  challenge  did  not  lie  to  a  Special  Joror ;  but 
the  cause  of  challenge  in  that  case  was  on  the  ground  of  one  of  the 
disqualifications  imposed  by  the  Act  itself,  namely,  being  in  alien ;  which, 
by  the  3rd  section  of  the  Irish  Jury  Act,  is  stated  to  be  a  disqualifi- 
cation, and  which,  therefore,  by  the  provisions  of  the  20th  section  of  cbe 
Jury  Act ;  could  not  be  made  a  ground  of  challenge  In  the  case  of  a 
Special  Jury. 

I,  therefore,  concur  in  the  opinion  of  the  Court,  that  the  first  exception 
be  overruled. 

With  respect  to  the  Second  exception,  I  also  concur  with  my  Lord 
Chief  Justice,  as  to  the  admissibility  of  the  publications  anterior  to  that 
complained  of,  as  being  applicable  to  both  of  the  issues  raised  between 
the  parties  to  the  record  ;  one  of  them,  the  general  issue,  and  the  other, 
the  plea  which  the  defendant  has  been  permitted  to  plead  under  the  pro- 
visions of  the  late  statute ;  namely,  that  the  publication  did  not  proceed 
from  actual  malice,  or  gross  negligence.    Two  issues  having  thus  beeti  knit 
between  the  parties,  I  shall  first  consider  the  case  as  it  would  have  stood 
before  the  statute.     There  is  no  reported  authority  establishing,  that 
pubFicatioris  in  the  case  of  libel  anterior  to  that  complained  of,  may  be 
given  in  evidence ;  and  even  with  respect  to  subsequent  publications,  the 
law,  up  to  the  decision  of  the  case  of  Pearson  v.  Lemaitre,  seemed  to  be 
unsettled ;  or  in  the  words  of  Tindal,  C.  J.,  it  was  difficult  to  reconcile  the 
different  decisions  which  had  taken  place  at  Nisi  Prius ;  and  therefore  it 
is  important  to  consider,  whether  in  point  of  principle  theVe  exists  anj 
substantial  reason   why  the   one  should   be  admitted  and  the   other 
rejected.    In  the  case  of  Pearson  v.  Lemaitre  (5  M.  &  G.  700 ;  S*  C. 
6  Scott,  N.  R.  607),  a  number  of  letters  which  had  been  written  subsequent 
to  the  publication  of  the  libel,  were  admitted  as  evidence  of  malice  on  the 
part  of  the  defendant ;  and  I  do  not  know  how  we  can  confine  the  prin- 
ciple there  established,  that  malice  may  be  shown  by  events  occurrhig 
subsequent  to  the  publication  of  the  libel,  without  allowing  events  which 
have  occurred  prior  thereto  to  be  evidence  of  pre-existing  rancour  or 
malice  in  the  mind  of  the  alleged  libeller.     A  patient,  chrisfian-minded 
man  may  endure  a  great  deal,  without  resorting  to  the  law  for  redress ; 
but  continued  and  persevering  insult  may  at  last  arouse  him ;  and,  if, 
at  the  eleventh  hour,  he  says,  '*  I  have  borne  these  repeated  attacks  on 
**  my  reputation,  and  I  must  at  length  seek  redress  and  endeavour  to 
"  arrest  the  progress  of  these  reiterated  calumnies,"  is  it  not  reasonable, 
when  human  endurance  is  thus  at  length  aroused,  that  the  party  corn- 
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plaining  should  be  permitted  to  show,  that  it  was  not  a  casual  word,  a 
single  libellous  publication,  a  hasty  unpremeditated  obaermliony  that  had 
urged  him  to  take  the  step  of  seeking  redress  at  law  for  the  contimring 
attacks  on  his  character  ?  It  occurs  to  me,  that  princif^es  such  as  these 
should  guide  a  Court  of  Justice  as  to  the  rule  to  be  adopted  in  admitUng 
eyidence  of  this  nature— always,  however,  bearing  in  mind^  thai  the 
CTidence  either  of  earlier  or  subsequent  publications,  should  have  a 
reference  to  the  matter  of  the  libel,  fbr  which  the  plaintiiv  by  his  action, 
seeks  redress.  The  principles  laid  down  by  Lord  Ellenborough  in  the 
case  of  Rustatt  v.  MacqnisUr  (1  Camp.,  49*  *•)}  referred  to  by  Tindal, 
C.  J.,  in  Peanon  v.  Lemditret  go  strongly  to  fortify  the  opinion,  that 
prior  publications  may  be  given  in  evidence  to  establbh  malice  e  in  that 
case  actionable  words  spoken  by  the  defendant  afterwards,  were  offered 
in  evidence  in  an  action  of  slander,  and  Lord  Ellenborougfa  is  reported 
to  have  said,  **  You  cannot  give,  in  evidence,  special  damages  not  laid  in 
"  the  decUration,  but  you  may  give  in  evidence  any  words,  as  well  as  any 
"  acts  of  the  defendant,  to  show  quo  animo  he  spoke  the  words  which  are 
"  the  subject  of  the  action.**  I(  is  also  to  be  observed,  whether  under  the 
late  statute,  the  defendant  having  obtained  the  privilege  of  putting  the 
question  6f  <  actual  mtdice '  specifically  in  issue,  a  greater  ktitude  may 
not  thus  be  given  to  the  plaintiff  as  to  the  production  of  evidence,  which 
expressly  goes  to  negative  the  plea  put  in  by  the  defendant,  and  tb^ 
admissibility  of  what  might  have  been  questionable  before  the  enactntont 
of  that  statute.  Again  too,  there  is  another  issue  raised  upon  thb 
record  by  the  statutable  plea,  viz.,  that  the  publication  was  insert^  in 
the  newspaper  without  *^  gross  negligence ;"  so  that,  supposing  the  ease 
of  malice  doubtful,  yet  on  this  second  issue  are  not  such  prior  publica- 
lions,  flowing  from  the  same  editor,  published  in  the  same  newspaper, 
and  covering  a  period  of  so  many  years,  all  relating  to  the  same  individual, 
admissible  evidence  of  gross  negligence  on  the  part  of  the  defendant  ? 

It  only  remains  for  me  now  to  say,  in  reference  to  the  last  objedioD 
taken  to  the  admissibility  of  this  evidence,  that  I  am  clearly  of  (pinion 
that  all  the  publications  spread  upon  this  record  are  referrible  to  the 
libellous  matter  complained  of  by  the  plaintiff.  They  all  contain  defa- 
matory matter,  reflecting  on  the  character  of  the  phuntiff,  either  in  his 
capacity  as  a  Juryman,  or  in  reference  to  his  trade  and  calling  as  a 
coachmaker.  These  are  the  two  points  of  libellons  defamation  by  which 
the  pluntiff  alleges  his  character  is  aspersed :  and  without  going  through 
the  passages  in  the  several  publications  (I  believe  eight  in  number),  I 
do  not  hesitate  in  giving  my  opinion,  that  they  all  (in  different  degrees, 
no  doubt)  relate  to  the  libellous  matter  which  is  the  subject  matter  of 
this  action. 

On  the  forgoing  grounds,  I,  therefore,  am  of  opbion  that  the  second 
exception  should  be  overruled,  and  judgment  ^iven  for  the  plaintiff. 
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CoanmnPleoM.        Wiih  respect  to  the  first  exception  on  the  record,  I  concur  with  my 
Lord  Chief  Justice,  that  it  ought  to  be  overruled.     The  1 80th  section  of 
the  Municipal  Act  (3  &  4  FJe.c,  108)  creates  an  exception  and  disqua- 
lification from  serving  on  Juries,  with  respect  to  certain  persons  therein 
described,  but  without  specifying  the  means  by  which  parties  desirous  of 
availing  themselves  of  such  exemption  or  disqualification  (as  the  case  may 
be),  are  to  attain  their  objects.     Again,  the  20th  section  of  the  Jury  Act 
(3  &  4  ^.  4,  c.  91)  exempts  Special  Jurors  from  challenge  upon  any  of 
the  grounds  mentioned  in  that  section.     Now,  as  I  understand  the  argu- 
ment of  the  defendant's  Counsel,  it  is  this : — '<  True  it  is,  that  there  are 
"certain  dbqualifications  specified  in  the  Jury  Act,  and  that  the  20th 
"  section  has  dealt  with  those  only,  and  is  silent  as  to  all  others  \ — admit- 
"  ted  also,  that  the  disqualification  of  a  Town  Councillor  from  serving  on 
**  Juries  within  his  borough  did  not  exist  at  the  time  of  the  passing  of 
"  the  Jury  Act,  and  was  created  by  a  subsequent  statute ;  still,  as  by  that 
**  statute  no  means  are  provided  for  giving  effect  to  such  disqualification, 
**  the  legislation  is  incomplete ;  and  in  order  to  carry  out  the  intentioos 
"  of  the  LegisUture,  we  are  called  on  to  construe  the  two  statutes  toge* 
**  ther, — they  being,  in  this  respect,  tit  pari  materidJ*     Now,  if  this  be 
done,  the  20th  section  of  the  Jury  Act  will  be  read  thus : — "  Any  noan 
**  who  shall  not  be  qualified  according  to  this  Act,  or  the  Municipal  Act, 
^  shall  be  discharged  upon  challenge,  provided  always  that  nothing  herein 
^contained  shall  extend  to  any  Special  Juror.**     That  was  the  argument 
of  the  Counsel  for  the  defendant,  as  I  understood  it ;  and,  for  some  time 
it  appeared  to  me  to  be  well  founded,-— the  more  especially  on  taking 
into  account  the  principle  of  construction  laid  down  in  VemorCi  case^  as 
relied  on  at  the  bar  \  but,  on  subsequent  consideration  I  was  led  to  form 
a  different  opinion.  If  the  20th  section  of  the  Jury  Act,  instead  of  being 
confined  in  its  operation  to  the  disqualifications  mentioned  in  that  Act, 
had  been  applicable  to  all  disqualifications  then  existing,  it  appears  to  me 
that  it  might  possibly  be  contended  successfully,  that  the  new  disquali- 
fication now  in  question,  created  by  a  subsequent  statute,  should,  under 
the  circumstances  of  this  case,  be  held  to  be  governed  by  the  20th  section 
of  the  Jury  Act ;  but,  in  point  of  fact,  there  were  various  disquali- 
fications in  existence  at  the  time  of  the  passing  of  the  Jury  Act,  which 
are  not  mentioned  therein,  and  which  accordingly  are  not  affected  by  the 
20th  section.  Then,  the  difficulty  of  so  construing  the  two  statutes  together, 
as  to  incorporate  the  180th  section  of  the  Municipal  Act  with  the  20th 
section  of  the  Jury  Act,  is  this :— that  supposing  the  disqualification  now  in 
question  to  have  been  in  existence  at  the  time  of  the  passing  of  the  Jury 
Act, — who  can  say  that  the  Legislature,  which  left  so  many  other  disqua- 
lifications unaffected  by  the  20th  section,  would  have  placed  this  one 
within  its  operation  ?     We  may  conjecture^  perhaps,  that  it  would  have 
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done  80 ;  but  are  we  at  liberty  to  construe  Acts  of  Parliament  upon 
conjecture^  tbe  more  especially  in  a  case  where,  as  it  now  appears  to  me, 
the  intention  of  the  Legislature  can  be  worked  out  without  resorting  to 
any  such  incorporation  of  the  two  sections  as  is  sought  for  on  the  part  of 
the  defendant  ?  For  it  must  be  recollected,  that  by  the  express  enactment 
of  the  25th  section  of  the  Jury  Act,  **  all  matters  whatever  relating  to 
<<  Special  Juries  shall  remain  and  continue  in  force  as  heretofore,  except 
<^  where  the  same  have  been  expressly  altered  by  this  Act.^  Now, 
how  stood  the  law  in  relation  to  challenges  to  Special  Juries  before  the 
passing  of  the  Jury  Act  ?  It  was  insisted  at  the  bar,  that  before  that  Act 
no  challenge  lay  to  a  Special  Juror ;  but  the  recital  contained  in  the 
17  &  18  6.  3,  c.  45,  is  conclusive  as  to  the  law  being  otherwise.  Then, 
taking  it  that  before  the  Jury  Act  challenges  lay  to  Special  Jurors,  and 
that  thfU  Act  has  not  altered  the  law  in  this  respect  (save  in  the  cases 
therein  provided),  we  account  for  the  omission  in  the  160th  section  of 
tbe  Municipal  Act  to  specify  the  means  whereby  the  disqualification 
thereby  created  can  be  made  avaiUble,  inasmuch  as  by  law  the  right  of 
challenge  was  annexed  to  the  creation  of  the  disqualification,  without  any 
enactment  for  the  purpose.  For  how  came  the  right  of  challenge  to 
Special  Jurors  to  exist  previous  to  the  17&18Cr.  3?  Not  by  legislative 
enactment,  for  none  such  exists ;  but  because  it  was  deemed  a  necessary 
incident,  in  point  of  law,  to  the  existence  of  disqualification  in  a  Special 
Juror,  that  the  parties  to  the  action  should  have  the  right  to  avail 
themselves  of  the  objection  by  the  ancient  and  established  practice  of 
challenge. 

Nor  is  it  to  be  forgotten,  in  the  consideration  of  this  question,  that  the 
right  of  challenge  is  one  extremely  beneficial  to  the  parties  in  a  suit,  and 
in  the  muntenance  of  which  the  public  are  deeply  interested.  The 
provisions  of  the  20th  section  of  the  Jury  Act  are  a  restriction,  and  a 
serious  one,  on  the  undoubted  privilege  of  the  suitor  to  secure  an  unex- 
ceptionable tribunal  for  the  trial  of  his  rights,  by  challenging  Special 
Jurors  in  open  Court  and  before  the  Judges  of  the  land,  and  with  the 
benefit  of  an  appeal  to  a  higher  jurisdiction  if  dissatisfied  with  their 
decision  ;  instead  of  being  bound  to  submit,  without  appeal,  to  the  judg- 
ment of  the  officer  who  strikes  the  Special  Jury.  It  does  appear  to  me,  that 
under  such  circumstances,  we  are  called  on  to  require  from  the  defendant, 
who  insists  that  by  the  operation  of  these  two  statutes  the  parties  have 
been  deprived  of  the  right  of  challenge  in  reference  to  the  disqualification 
in  question,  a  very  clear  case,  indeed,  to  establish  his  position.  Such  a  case 
has  not,  in  my  judgment,  been  made  out ;  and  therefore,  I  am  of  opinion, 
that  the  first  exception  must  be  overruled. 

The  second  exception  raises  a  very  important  question.  It  has  been 
ruled,  in  the  case  Pearson  v.  Lemaitre,  that  subsequent  publications  may 
be  given  in  evidence  in  an  action  of  libel,  to  show  quo  animo  it  was 
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£•  T.  184$.   publiahed  ;  and  if  sqch  be  the  law»  we  have  to  conaider  whether  there  is 
CwmonPlw.  aoy  distinction  in  principle  between  prior  and  spbsequent  publications  in 
itOMQ         this  respect.    Injoy  judgment  there  is  none.    It  may  be  doubted,  per- 
bapsy  whether  prior  publications  do  not  in  theur  nature  fumidi  a  more 
satisfactory  criterion  whereby  to  determine  the  animnu  with  which  the 
publisher  of  an  alleged  libel  has  been  actuated,  than  subsequent  publica- 
tions can  be  deemed  to  afford ;  because  wl^ere  a  .malicious  feeling  b 
discoverable  in  a  prior  publication^  it  would  appear  a  less  nolent  condu* 
don  to  infer  its  continuance  down  to  the  time  of  the  publicatioD 
complained  of, — than  to  pronounce  that  it  then  bad  existence,  because  ii 
was  apparent  at  a  subsequent  period.     Accordingly,  if  we  are  without 
authority  on  the  subject,  I  should  say,  that  on  principle,  prior  publications 
are  admissible  in  evidence  for  the  same  purpose  as  subsequent  ones  hare 
been  held  to  be  so ;  and  with  respect  to  the  hardship  upon  a  defendant 
to  be  obliged  to  come  to  trial  prepared  to  explain  or  defend,  perhapsy  a 
long  series  of  prior  publications,  which  may  have  taken  place  (as  in  the 
present  instance)  seyeri^  years  before  the  libel  complained  of,— it  may 
be  obserred,  that  the  same  thing  mi^. happen  (though  with  more  limita- 
tion in  point  of  time)  in  the  case  of  subsequent  publications;   and  I 
apprehend  that  in  neither  case  can  the  principle  of  the  admissibility  of 
the  evidence  be  affected  by  that  consideration. 

I  abstain  from  adverting  to  the  plea  filed  under  the  late  Act  of  Parlia- 
ment, relying  on  the  absence  of  actual  malice  or, gross  negligence  in 
respect  of  the  publication  complained  of.  This,  and  many  other  topio^ 
have  been  noticed  by  my  Brethren  on  the  Bench,  and  it  is  unnecessaiy 
for  me  to  dwell  upon  them ;  but  I  may  say  that,  in  my  opinion,  the 
admissibility  of  the  evidence  objected, to  is  more  apparent  when  consi- 
dered in  reference  to  this  plea. 

On  these  grounds,  I  am  of  opinion,  that  the  second  exception  shoold 
also  be  overruled. 

JitCI^ON,  J. 

Two  questions  have  been  raised  for  our  consideration  on  this  bill  of 
exceptions — one  of  them  being  of  very  extensive  application  in  all  descrip- 
tions of  actions';  and  the  other,  a  question  on  the  admissibility  of  a  certain 
class  of  evidence,  extremely  important  in  actions  of  libel.  These  ques- 
tions, I  may  also  add,  are  not  only  very  important,  but  likewise  new, 
and  now  brought  under  the  consideration  of  a  Court  of  Law  for  the  first 
time. 

The  first  question  nused  on  the  record  is,  whether  a  challenge  to  a 
Special  Juror  can  be  taken  when  he  comes  to  be  sworn  ?  A  disqualifica- 
tion has  been  created  by  the  180th  section  of  the  Municipal  Act,  which 
declares,  that  every  member  of  the  Town  Council  for  the  time  being  of 
a  borough,  and  others  therein  named,  shall  be  exempt  apd  disqu^Iijfied 
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fron  iMrvtng  on  any  Jary  summoned  withiD  soch  borough,  save  atid 
exeept  the  Juries  summoned  for  an  assize  or  jail  deliverj. 

I  agree  with  my  Lord  Chief  Justice,  that  it  forms  oo  part  of  our  duty, 
M  Judges,  to  give  reasons  for  the  several  enactments  which  the  Legisla- 
ture have  thought  proper  to  make  from  time  to  time ;  but  he  has 
Mggested  some  reasons  for  the  particular  enactment  in  question,  which 
seem  to  me  to  be  well  founded.  It  may  also  have  been  considered  by 
the  Legislature,  when  passing  the  Municipal  Act,  that  the  great  changes 
introduced  by  that  statute  were  likely  to  produce,  in  the  several  boroughs, 
so  much  strife  and  contentton  at  the  yearly  elections  of  the  officers  and 
members  of  the  Corporations,  that  the  fruits  thereof  would  be,  in  all 
probabtlhy  the  production  of  so  much  animosity,  on  the  one  hand,  or 
partiality,  on  the  other,  as  to  incapacitate  men  from  the  due  discharge  of 
their  duties  as  Jurors ;  and  it  may  likewise  have  been  considered,  that  in 
eKteosive  conununities,  like  that  of  the  city  of  Dublin,  no  inconvenience 
would  arise  from  disqualifying  some  persons  from  acting  as  Special  Jurors. 
We  are  not  bound,  however,  to  find  a  reason  for  what  the  Legislature  has 
thought  proper  to  do ;  it  is  sufficient  that  they  have  said,  that  a  Town 
Councillor  is  disqualified  from  serving  on  a  Jury  summoned  within  his 
borough,  except  where  the  Jury  has  been  summoned  on  an  assize  or  jail 
delivery ;  and  the  Jury,  in  this  instance,  having  been  empanelled  before 
my  Lord  Chief  Justice,  on  what  was  neither  an  assize  nor  a  jail  delivery, 
the  party  objected  to  as  being  a  Town  Councillor,  was,  by  the  express 
terms  of  the  Act,  disqualified  from  serving  on  it. 

Mr.  Henn  has  contended,  that  the  enactmetit  in  question  has  reference 
only  to  Inferior  Courts ;  but  the  short  answer  to  that  proposition  is,  that 
the  Legislature  has  not  said  that  it  is  to  be  so  confined.  It  exempts 
uhI  disqualifies  the  Town  Councillor  and  others  therein  named,  from 
serving  on  ant^  Jury  within  the  borough.  It  thus  confers  a  privilege  on 
the  Town  Councillor,  which  he  can  lay  claim  to,  and  it  also  arms  the 
pubKe  with  a  protection,  of  which  they  can  avail  themselves.  It  was 
contended  by  Sir  Colman  O^Loghlen,  in  reply  to  a  question  put  to  him 
by  the  Court,  that  a  party  claiming  exemption  must  do  so  before  the 
trial,  viz.,  when  the  Jury  is  struck  before  the  officer ;  but  such  a  position 
would  be  most  unreasonable,  as  he  has  no  opportunity  of  claiming  his 
exemption  at  that  time,  not  being  aware  of  his  being  on  the  panel. 

But  then  it  was  argued,  that  there  could  be  no  such  thing  as  a  chal- 
lenge to  a  Special  Juror.  This  was  answered  by  my  Brother  Torrens, 
who  referred  to  the  17  &  18  C  3,  c.  45,  s.  9.  which  expressly  recognises 
the  reduction  of  the  Jury  by  the  process  of  challenge  ;  and  so  does  the 
28th  section  of  the  Jury  Act  in  this  country,  which  supplies  the  means  of 
forming  a  proper  Jury,  if  the  Special  Jury  which  has  been  struck  should 
happen  to  be  reduced  by  challenge.  It  is  quite  clear,  therefore,  that  a 
challenge  did  lie,  and  will  now  lie  to  a  Special  Juror ;  and  the  case  of 


E.  T,  lfi45. 

y ^^-^ 

LONQ 

V. 

BAREBTT. 
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£.  X-  1845.  The  Ring  v.  SulHvant  in  1  Perry  S^  DamiorCs  ReportSf  shows  that  sach 
CammonPleat,  ^  challenge  did  lie  subsequent  to  the  corresponding  Jury  Act  in  England, 
which  contains  provisions  almost  the  same  in  terms  as  those  contained  ia 
the  Irish  Jury  Act.  In  that  case,  which  was,  as  I  have  stated,  decided 
in  the  year  1838,  subsequent  to  the  passing  of  the  English  Jury  Act 
(6  G.  4,  c.  50),  Lord  Denman  says,  <*  The  subject  is  certainly  of  great 
<*  importance,  and  ought  to  be  considered.  At  present,  my  opinion  is, 
"  that  the  objection  should  have  been  made  the  subject  of  challenge  to 
"  the  Juror." 

There  is  another  case  reported  under  two  different  titles,  by  tvo 
seperate  reporters,  viz : — as  The  King  v.  Sutton^  \u%  B,  Sf  C;  and 
as  The  King  v.  Despard  in  2  Man.  Sf  Ry. ;  and  it  is  of  importance  to 
notice  that  it  is  one  and  the  same  case  which  is  thus  reported  u  tvo 
different  books,  because  the  reports  do  not  agree.  One  of  them  refen 
to  the  decision  of  the  Court,  as  being  that  a  Special  Juror  cannot  be 
challenged  for  alienage,  while  the  other  states  the  same  proposition, 
with  the  qualification  **  it  seems.'*  It  is  hard  to  say,  which  of  these 
reports  is  the  more  accurate,  as  they  do  not  correspond  ;  and  therefore, 
neither  of  them  can  be  relied  on  as  a  decision  with  respect  to  that 
point. 

It  was  relied  on  by  the  defendant's  Counsel,  that  supposing  the 
objection  could  have  been  made,  it  ought  to  have  been  taken  before  the 
officer  who  struck  the  Jury ;  but  it  does  not  appear  to  me,  that  we  cia 
so  construe  the  180th  section  of  the  Municipal  Act;  and,  instead  of 
saying  that  it  must  be  taken  before  the  officer,  I  should  say,  that  it  nuy 
be  made  at  that  time.  It  is  the  duty  of  the  officer  to  decide  on  the 
validity  of  the  objection,  if  made  before  him  ;  and  if,  on  the  other  hand, 
k  is  made  when  the  Juror  comes  to  be  sworn,  the  Court  has  likewise  a 
duty  to  perform  ;  and  the  Chief  Justice  is  to  have  the  question  raised 
put  iiito  a  proper  train  for  adjudication  ;  which  is  to  be  done  by  challenge, 
raising  an  issue  on  a  matter  of  fact,  or  an  issue  in  law,  as  the  case  maybe. 
I,  therefore,  concur  in  opinion  with  Lord  Denman,  that  the  challenge 
lies ;  and  I  think,  with  my  Brother  Ball,  that  it  is  the  right  of  the  sub- 
ject, not  only  to  make  his  objection  before  the  officer,  but  also  before 
the  Court,  and  to  have  it  stated  on  the  record.  These  are  the  grounds  of 
my  opinion,  that  the  first  exception  should  be  overruled. 

With  regard  to  the  second  exception,  respecting  the  admissibility  of 
antecedent  publications  tendered  in  evidence  by  the  plaintiff  at  the  trial, 
and  which  were  received,  I  agree  with  the  principle  of  the  case  of 
Pearson  v.  Lemaitre,  as  referred  to  by  my  Lord  Chief  Justice ;  where 
it  appears  to  have  been  acknowledged  that,  even  before  Lord  Campbeli'i 
Act,  publications  antecedent  to  the  libel  complained  of  were  admissible 
to  show  quo  animo  it  was  published ;  but  the  effect  of  Lord  Campbell's 
Act  has  been  to  raise  two  or  three  more  issues  theretofore  unknown  to 
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the  law ;  such  as  gross  negligence,  and  sufficiency  of  apology :  and  is  it 
possible  to  say,  that  these  publications  are  not  evidence  to  show,  at  least, 
gross  negligence  ?  and  with  respect  to  the  question  of  malice,  what 
evidence  could  be  more  persuasive  on  that  issue,  than  antecedent  publi- 
cations of  a  similar  character  ?  They  are,  in  my  mind,  stronger  and 
better  evidence  of  the  animus  of  the  defendant,  than  those  published 
subsequently,  and  which  have  been  held  to  be  admissible.  With  respect 
to  the  argument  founded  on  the  Statute  of  Limitations,  it  appears,  to  me, 
to  be  more  in  favour  of  the  admissibility  of  these  publications  in  evidence ; 
because  it  is  not,  in  such  a  case,  bringing  matter  to  bear  against  a  defend- 
ant, which  could  be  the  subject  of  another  action.  On  the  whole, 
therefore,  I  am  of  opinion,  that  the  Court  ought  to  overrule  both 
exceptions. 

Overrule  the  exceptions,  and  let  judgment  be  entered  up  for 
the  plaintiff. 


E.  T.  1845. 
Common  Piecu, 


SULLIVAN  V.  LENIHEN. 

This  was  an  action  for  a  libel  on  the  plaintiff  published  by  the  defend* 
ant  in  a  newspaper,  of  which  he  was  the  editor.  The  defendant  pleaded 
the  general  issue,  and  a  special  plea  of  an  apology  under  the  6  &  7  Fur., 
c  96,  s.  2,  and  alleged  that  the  apology  had  been  inserted  in  his  newspaper 
before  the  commencement  of  the  action.  Thb  allegation  was  after* 
wards  discovered  to  be  incorrect ;  and  the  defendant  now  came  before 
the  Court  for  liberty  to  withdraw  the  said  plea,  on  an  affidavit  that 
he  would  be  materially  prejudiced  and  embarrassed  by  its  remain- 
ing on  the  record,  and  could  not  have  a  fair  trial  on  the  merits.  On 
the  other  hand,  it  was  sworn  on  the  part  of  the  plaintiff,  that  his  replication 
was  prepared  and  ready  to  be  filed,  that  the  proof  had  been  directed  pre- 
vious to  the  service  of  the  notice  of  this  motion ;  and  that  it  would 
materially  prejudice  the  plaintiff  in  the  maintenance  of  his  action,  if  the 
defendant  were  permitted  to  withdraw  his  said  plea. 


May  36. 

In  an  action 
for  a  libel,  the 
defendant  hav- 
ing pleaded 
the   general 
issue,  and  the 
special  plea  of 
an  apology  un- 
der the  6  &  7 
F«.,  o.  96, 
8. 2,  the  Court 
refused    to 
allow  him  to 
withdraw  the 
latter  plea,  the 
plaintiff  hav- 
ing sworn  that 
he  would  be 
prejudiced 
thereby  at  the 
trial. 


Mr.  Napier,  Q.  C,  and  Mr.  Meagher^  for  the  defendant — The 
defendant  has  a  right  to  withdraw  his  plea  before  the  replication  has 
been  filed,  if  he  undertakes  to  plead  the  general  issue :  Law  v.  Law  (a) ; 
Waters  v.  BoveU(b) ;  Taylor  v.  JoddreU  (c) :  and  in  the  case  of  WUkes 


(a)  2  Sh.  960. 


{b)  1  Will.  223. 


(c)  1  Wili.  264. 
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E.  T.  1845.  ▼•  Wood  (a),  leave  was  given  to  withdraw  the  general  issue  and  plead  i 
CommonPteas.  special  plea  of  justification.  The  general  doctrine  of  the  defendant  being 
SULLIVAN  permitted  to  withdraw  his  plea,  which  is  filed  for  his  own  benefit,  is 
hkewise  recognised  in  Cox  v.  Rolt(b);  PapUef  v.  CodringtOH{e)i 
Hollingsworth  v.  Briggs  {d) ;  Eaxt  v.  Chapman  {e) ;  Frsemam  v. 
Jones  (f).  The  plaintiff  could  derive  no  legal  benefit  from  this  plet 
being  retained,  as  an  admission  in  one  plea  cannot  be  taken  advantage  of 
on  the  trial  of  an  issue  raised  by  another. 


V. 

LENIHBN4 


Mr.  Ufacdonoght  and  Mr.  James  Dwyer,  for  the  plaintiff. — The  case 
of  Freeman  v.  Jones  is  an  authority  for  the  refusal  of  this  ntotion,  where 
the  plaintiff  alleges  he  would  be  damnified  by  the  withdrawal  of  the  plea; 
and  the  other  cases  cited  were  either  decided  on  special  circumstaacet 
which  do  not  exist  in  this  case,  or  are  in  our  favour. 

DOHERTY,  C.  J. 

This  is  an  application  to  the  discretion  of  the  Court ;  and  could  not 
be  granted,  under  the  circumstances  of  the  case,  without  establishing  t 
dangerous  precedent.  It  appears  that  two  pleas  were  filed  to  the  plaintiflTs 
declaration ;  one  of  them,  a  plea  of  the  general  issue,  and  the  other 
a  special  plea  of  an  apology  under  the  recent  statute  amending  the  laws 
relating  to  libel.  This  latter  very  important  and  deliberate  plea,  the 
defendant  now  seeks  to  withdraw,  after  a  lapse  of  three  months  from  the 
filing  of  the  same,  and  when  the  time  for  directing  proofs  has  arrived^ 
the  ground  of  bis  application  being  that  the  retentiiMi  of  the  said 
plea  on  the  record  will  be  embarrassing  to  him  on  a  trial*  It  is  easy  to 
foresee  that  if  such  application  were  granted,  an  advantage  might  thereby 
result  to  one  party,  and  a  corresponding  disadvantage  to  the  other ;  and 
if  such  may  be  the  case,  we  are  not  to  deprive  the  plaintiff  of  any 
benefit  which  he  alleges  may  be  derived  from  the  deliberate  act  of  bis 
adversary.  The  principle  announced  in  all  the  oases  is,  that  the  Coltrt 
will  not  interfere  to  make  the  alteration  here  sought  on  the  record,  if 
such  alteration  may  be  detrimental  to  the  pkuDtiff,  which|  in  this  case, 
it  has  been  sworn  it  would  be. 

We  are,  therefore,  of  opinion  that  the  motion  ought  to  be  refased 
with  costs. 

Let  the  motion  be  refused  with  costs. 


(a)  2  Wib.  204. 

(c)  4  Dow.  P.  C.  494. 

(e)  2  C,  &  P.  670. 


(b)  2  Wils.  263. 

(d)  4  Dow.  P.  C.  643. 

r/;  2  Wils.  391. 
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KEARNEY  v.  POWER. 


T.  f.  1845. 
Common  Pletu, 


JuneB. 


This  was  a  writ  of  inquiry  before  the  Chief  Justice  of  this  Court,  to  A  ten  shiUing 
•ssess  damages  oo  a  bond,  the  condition  of  which  was,  that  one  Richard  bond^or^UcT 
Power  should  pay  to  James  Kearney  the  rent  of  certain  premises  in  said  ^s*  8d.,  coadi- 
boad  mentioDed,  "  one  half  year^  rent  before  the  other  became  dae.**  payment  of 
The  pMotiff,  at  the  trial,  ga?e  in  evidence  the  bond,  which  appeared  to  one  h^f  year's 
be  conditioned  for  the  payment  of  £140.  9i*  8d.,  the  amount  of  the  premMes  be- 
yearly  rent  of  said  premises.  This  bond  was  impressed  with  a  ten  sbil-  ^c^^e  d  ^^ 
Hng  stamp  only  ;  and  Counsel  for  the  defendant  objected  that  this  stamp  (the  half 
was  insufficient,  and  that  the  bond  could  not  be  read  in  evidence.     The  £„»    £^o.  48. 

plaintiff  took  a  verdict  subject  to  the  objection.  1^)>  "  iiwraf- 

■^  ficient;    and 

the  said  bond, 

Mr.  HatcheU,  a  C,  and  Mr.  Harris,  for  the  defendant.— -The  plaintiff  ^^q^J^^^' 

having  set  out  the  oondition  of  the  bond,  it  was  necessary  that  he  should,  been  prodnoed 

on  the  trial,  produce  the  bond,  with  the  condition,  and  identify,  and  ^  ^  ^^  ^^ 

therefore  prove  the  bond  itself :   Gainsford  v.  Griffith  (a) ;   Edwards  v.  inqairy  to  as- 

Stane,  which  is  referred   to  in  the  preceding  note   to   Gainsford  v.  the  verdict  for 

Griffith',    WiUiams  v.  Sills  (b);   Hodgkinson  v.  Marsden  (c) ;  Roberts   *^«  P^t^°H^ 

waa  set  aude, 
T.  Marriett  (d).     The  only  question,  therefore,  is,  the  sufficiency  of  the    and  a  new  in- 

stamp,  which,  as  the  sum  secured  exceeds  £100,  a  ten  shilling  stamp  is   ^^"'^  "^^ 

insufficient:  Mockler,    119»   221;  Scott  v.  Alsop{e)\  Attree  v.  Ans" 

comb  (/)  ;    Winchester  Market-place  v.  Gillingham  (g). 

Mr.  David  Lynchy  and  Mr.  Ardagh,  for  the  plaintiff. — The  bond  was 
rightly  stamped,  as  it  was  executed  for  the  repayment  of  one  half  year's 
rent  (£70.  4s.  lOd.),  the  bond  having  became  forfeited  on  the.  omission  to 
pay  one  half  year's  rent  before  the  other  became  due. — [Jackson,  J. 
But  you  could  proceed  to  recover  on  this  bond  more  than  half  a  year's 
rent.] — The  conditioned  sum  in  the  bond  b  the  amount  of  the  half 
year's  rent.  At  all  events,  the  objection,  if  tenable,  comes  too  late,  as 
the  bond  is  not  produced  to  be  proved  at  the  trial,  but  only  to  be  iden- 
tified: Edwards  v.  Stone.  The  objection  cannot  be  made  after 
judgment  has  been  entered  on  the  bond ;  in  like  manner  as  a  similar 
objection  to  the  sufficiency  of  the  stamp  on  a  bill  of  exchange,  cannot  be 

(a)  1  Saand.  68  f,  n.  1.  <^)  2  Camp.  519. 

(c)  2  Camp.  131.  (d)  3  Saund.  187,  d. 

(e)  2  Price,  20.  f/)  2  M.  &  8. 88. 
ig)  4Ad.  &E.N.S.475. 
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T.  T.  1845. 
ComnumPleoi, 


made  on  an  inquiry  after  judgment  by  default^  or  a  payment  of  monej 
into  Court :  lirael  v.  Benjamin  (a) ;  Watson  ▼.  Glover  (b) ;  Anmf- 
fnous(c)i  Green  v.  Heame{d),  The  condition  alone  is  to  be  proved, 
and  no  part  of  the  bond  is  to  be  looked  at,  the  bond  and  condition  being 
separate  and  distinct  instruments. 


DOHEBTT,  C.  J. 

The  bond  and  condition  being  on  the  same  paper,  and  the  attestation 
being  at  the  foot  of  the  condition,  and  not  of  the  bond,  the  latter  most 
necessarily  have  been  in  evidence  on  proof  of  the  condition.  There  eto 
be  no  question  of  the  insufficiency  of  the  stamp ;  and  the  bond  having 
been  used  as  a  medium  of  proof,  the  inquiry  must  be  set  aside,  and  a  new 
inquiry  directed,  with  the  costs  of  the  late  inquiry  and  of  the  argument ; 
inasmuch  as  the  pUintiff  took  the  verdict  at  his  peril,  and  the  Judge  gave 
no  opinion  on  the  point  raised. 

Let  the  verdict  had  for  the  plaintiff  be  set  aside,  and  let  a  new 
inquiry  issue ;  the  plaintiflF  paying  to  the  defendant  the  costi  of 
the  late  inquiry,  and  the  costs  of  this  motion. 


(a)  8  Camp.  40. 
(e)  3  Wilfl.  106. 


(h)  7  Jar.  68. 
(d)  3  T.  B.  301. 
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T.T.  1845. 
CommonPteoi, 


JOHN  CONLAN,  Assignee  of  the  Assignees  of  JAMES  BAKER, 
The  Heir  and  Tertenants  of  THOMAS  BODKIN. 


June  6. 


ScniE  Facias.— The  writ  recited  the  recovery  of  a  judgment  for  £180  A  plea  of  the 

and  damages,  by  James  Baker,  as  of  Michaelmas  Term,  in  the  fifty-third  citations 

year  of  the  reign  of  King  George  the  Third  (1812),  against  Thomas  (3  &  4  TT.  4, 

Bodkin— that  the  said  Baker  died  intestate,  and  that  administration  of  qq  answer  to  a 

his  goods  and  chattels  was  granted  on  the  29th  of  July  1825,  to  Ellen  J^^^^*a*^d^" 

O'Donnell,  who  afterwards  intermarried  with  Robert  White ;  and  after-  ment  obtained 

wards,  in  Michaelmas  Term  1 828,  it  was  considered  that  the  said  Robert  ^^nty   y^rs 

and  Ellen  should  have  execution  against  the  said  Thomas  for  the  debt  before  the  !»- 

and  damages  aforesaid,  according  to  the  force,  form,  and  effect  of  said  ^^y^  /acia$, 

recovery.     The  writ  then  recited  an  assignment  of  said  judgment  by  the  ^^  *°  award 

said  Robert  and  EUen  to  John  Conlan,  as  of  Trinity  Term  1 842,  accord-  on   the   same 

iog  to  the  form  of  the  statute,  &c.;  and  that  although  judgment  was  ^iQjg^^or  of 

thereupon  given,  and  execution  awarded  in  form  aforesaid,  yet  execution  the    conosee 

remained  to   be  made.     The  writ  then  recited  the  death  of   Thomas  oonnzor  with- 

Bodkin,  and  that  he  died  seized  of  several  lands  and  tenements,  and  com-   i°  ^1^^  twentj 

years,  are  set 
manded  the  Sheriff  to  make  known  to  the  heirs  and  tenants  of  the  lands,   out 

which  were  of  the  said  Thomas  Bodkin,  on  the  day  of  the  rendition  of 

the  original  judgment  (December  21,  1812),  to  show  cause  why  the  debt 

and  damages  aforesaid  should  not  be  levied  off  all  the  lands  and  tenements 

which  were  of  and  belonged  to  the  said  Thomas  Bodkin  at  the  time  of 

the  rendition  of  the  judgment  aforesaid  or  afterwards,  and  rendered  to 

the  said  John  Conlan,  according  to  the  form  of  the  recovery  and  statute 

aforesaid,  &c.     The  writ  then  stated  the  return  of  the  Sheriff  of  the  heirs 

and  tenants  of  the  lands  of  which  the  said  Thomas  Bodkin  was  seized  in 

his  demesne  as  of  fee,  at  the  time  of  the  rendition  of  the  said  original 

judgment. 

To  this  icire  facias  James  Clarke,  one  of  the  said  tenants,  filed  the 
following  pleas  :— 

First — *ExecuHo  non  against  him  for  the  debt  and  damages  aforesaid  of 
the  lands  and  tenements  in  the  writ  mentioned,  because  no  part  of  the 
principal  money  of  the  said  debt  and  damages,  nor  any  interest  thereon, 
was  paid,  nor  any  acknowledgment  of  the  right  thereto  given  in  writing, 
signed  by  the  said  Thomas  Bodkin  deceased,  or  by  him  or  his  agent,  or 

*  This  plea  is  bad  for  not  stating  the  commencement  of  the  period  of  limitation ; 
vide  Fortticue  ▼.  M'K^nef  IJ.  &  S.  341. 
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T.  T»  1845,  ^y  *"y  other  person  or  persons  by  whom  the  same  was  payable,  or  by  the 
CommmiPieat^  agent  of  any  such  person,  to  the  said  John  Conlan,  or  to  the  said  James 
Baker,  or  to  any  person  entitled  thereto,  or  to  the  agent  of  the  siid 
John  Conlan,  or  of  the  said  James  Baker,  or  of  any  other  person 
entitled  thereto,  within  twenty  years  next  before  the  time  of  the  itsojDg 
of  the  said  writ  of  scire  facuu^  to  wit,  &c. ;  and  this  he  is  ready  to 
verify,  wherefore  he  prays  jodgment,  &c. 

Second — ExecuHo  non  of  the  said  lands  and  tenements,  becaose  a 
present  right  to  receive  the  same  debt  and  damages  accrued  to  a  person 
capable  of  giving  a  discharge  for  and  a  release  for  the  same,  to  wit,  to  tbe 
said  James  Baker,  more  than  twenty  years  before  the  suing  forth  said 
writ,  to  wit,  on  the  21st  day  of  December  1812,  to  wit,  at,  &c.;  and  that 
no  part  of  the  principal  money  of  the  said  debt  and  damages  in  the  said 
writ  mentioned,  nor  any  interest  thereon,  was  paid,  nor  any  acknowledg- 
ment of  the  right  thereto  given  in  writing,  signed  by  the  said  Thoosas 
Bodkin  deceased,  or  by  his  agent,  or  by  any  other  person  or  persons  by 
whom  the  said  debt  and  damages  was  payable,  or  by  the  agent  of  any 
such  person  or  pereonsy  to  tho^  said  James  Baker,  or  to  his  agent,  or  to  the 
said  John  Conlan,  or  to  his  agent,  or  to  any  person  entitled  thereto,  or  to 
the  agent  of  any  such  person,  within  twenty  years  next  before  the  time  of 
the  issuing  of  the  said  writ  of  icire  facias ;  and  this  he  is  ready  to 
verify,  &c. 

Third — Non-seizin  of  the  said  Thomas  Bodkin,  of  the  said  lands,  at 
the  time  of  the  rendition  of  the  said  judgment  of  Michaelmas  Tern 
1812,  in  the  said  writ  mentioned,  or  at  any  time  after. 

To  the  first  and  second  of  these  pleas,  the  plaintiff  replied,  preduH 
non,  because  that  after  the  recovery  of  the  said  judgment,  and  the  said 
writ  of  scire  fadas  first  mentioned,  and  within  twenty  years  next  before 
the  time  of  the  issuing  of  the  said  writ  of  scire  facias^  to  wit,  in  Tiinity 
Term  1828,  at,  &c.,  a  certain  other  writ  of  scire  facias  to  revive  the  said 
judgment,  was  duly  issued  out  of>  &c.,  and  such  proceedings  were  had  and 
taken  upon  the  said  last  mentioned  writ  of  «ctrtf  facias^  that  it  was  d'ter- 
wards,  to  wit,  in  Michaelmas  Term  1 828,  by  the  said  Court,  &c.,  eon- 
sidered,  as  in  the  said  first  mentioned  writ  of  scire  facias  is  set  forth,  that 
the  said  Robert  and  Ellen,  in  the  said  first  mentioned  writ  of  scire  facias^ 
should  have  execution  against  the  said  Thomas  Bodkin,  for  the  debt  and 
damages  aforesaid,  according  to  the  force,  form,  and  efiect  of  the  said  first 
mentioned  recovery,  &c.,  as  by  the  said  last  mentioned  writ  of  scire Jmciai 
and  the  said  judgment  thereon  remaining  of  record  in  the  said  Court,  nay 
more  fully  appear*  And  the  said  John  Conlan  further  avers,  that  tk« 
said  judgment  whereby  it  was  in  Michaelmas  Term  1828,  considered  "that 
the  said  Robert  and  Ellen  should  have  execution,  &c.,  as  set  forth  in  the 
said  writ  of  scire  facias  in  this  replication  first  aforesaid,  was,  and  is,  the 
same  judgment  had  upon  the  said  writ  of  scire  facias  in  the  replicatioB 
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vecoDdly  aforesud,  whereby  it  was  in  Michaelmas  Term  1828,  by  the 
said  Court,  &c.,  considered  as  aforesaid,  that  the  said  Robert  and  Ellen 
should  haTe  execution  against  the  said  Thomas,  for  the  debts  and  damages 
aforesaid,  and  not  another  and  different  judgment ;  and  this  he  is  ready 
to  verify,  &c. 

To  the  third  plea,  the  plaintiff  replied  the  seizin  of  the  conozor  after 
the  time  of  the  rendition  of  the  judgment  of  Michaelmas  Term  1812, 
concluding  to  the  country. 

To  the  replication  to  the  first  and  second  pleas,  the  defendant  rejoined 
execuHo  non^  because  that  the  said  Thomas  Bodkin  was  not  at  the  time 
of  the  rendition  of  the  said  judgment  of  Michaelmas  Term  1828,  or  at 
any  time  afterwards,  seized  in  his  demesne  as  of  fee,  &c^  of  and  in  any 
of  the  said  lands  and  tenements  in  the  return  to  the  said  writ  of  scire 
fkcuu  mentioned;  concluding  with  a  verification  and  prayer  for  judgment. 

To  these  rejoinders  the  plaintiff  demurred,  and  assigned  as  causes,  that 
the  said  rejoinder  did  not  fortify  the  matter  by  the  said  defendant  pleaded 
in  bar,  nor  did  it  support  the  same,  but  alleged  new  matter  contrary  to 
the  said  pleas,  and  was  a  departure  therefrom,  and  not  consistent  there* 
with.  And  also,  for  that  the  said  rejoinders  and  matters  therein  alleged, 
contained  no  answer  to  the  said  replication.  The  defendant  joined  in 
deoourrer. 


T.  T.  1845. 
CfommonPleen. 

y , — ^ 

CONLAN 

tf. 
BODKIS. 


Mr.  Christian  and  Mr.  O* Donnelly  with  whom  was  Mr.  Moors^  CL  C-^ 
The  pleas  of  the  Statute  of  Limitations  are  no  answer  to  the  scire  JaciaSf 
as  appears  from  the  cases  of  Parran  ▼•  OttiweU(a)  and  ParreU  ▼•  Glee' 
son  (b)f  decided  by  the  House  of  Lords.  The  decision  in  those  cases 
was,  that  a  "new  right**  was  conferred  by  the  judgment  of  revivor,  and 
that  the  only  circumstance  which  prevented  the  success  of  the  plaintiff  in 
recovering  his  claim  in  that  case,  was  the  technical  point  of  departure  in 
pleading.  It  is  not  necessary,  in  this  case,  to  argue  the  effect  of  a  judg- 
ment in  scire  Jacias  between  the  parties  to  the  original  judgment,  the 
judgment  in  scire  Jacias  being,  as  in  the  case  of  Farran  v.  OttiweH 
at  the  suit  of  the  executors  of  the  original  conusee ;  and  therefore,  the 
drcomstances  of  the  two  cases  are  analogous  in  all  material  particu- 
lars, with  the  exception,  that  we  have  avoided  the  vice  in  pleading 
which  was  fatal  in  the  case  of  Farran  v.  OtHwell^  by  setting  out  the 
judgment  of  revivor  in  the  scire  facias.  The  pleas  are  the  same  in  both 
cases,  and  in  the  case  of  Farran  v.  OitiweU  it  was  a  complete  answer  to 
the  scire  facias  ;  but  in  this  case  it  is  not,  inasmuch  as  the  scire  facias 
shows  that  within  twenty  years,  a  right  accrued  to  the  plaintiff  to  receive 
the  judgment^debt.  It  is  insisted  on  the  other  side,  that  the  scire Jacuu 
sets  up  two  rights  instead  of  a  single  one,  and  that  we  rely  on  both ;  but 


(a)  6  Ir.  Law  Bep.  487. 
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T.  T.  1845.  it  IS  not  so,  for  the  right  claimed  by  us  b  the  single  right  to  recei?e  tbt 
CmemmPleat.  debt  secured  by  the  original  judgment  of  1812 ;  and  the  fallacy  of  their 
argument  is,  that  the  subject  matter  of  our  claim  is  given  to  us  by  the 
judgment  of  revivor,  whereas  the  judgment  of  revivor  is  only  a  rektift 
term,  and  refers  to,  and  gives  us  nothing  but  a  **  new  right "  to  receive  the 
original  judgment.  It  is#not  a  judgment,  but  an  award  of  execution— 
Philips  V.  Mangles  (a) — and  gives  a  new  right,  not  to  something  in  the 
judgment  of  revivor  itself,  but  to  the  fruits  of  the  original  judgment: 
Executors  of  Wright  v.  Nutt  (b).  It  iff,  in  fact,  the  title  deed,  but 
not  the  thing  to  which  it  gives  title  ;  and  is  no  more  what  it  gives,  thta 
the  title  deed  is  the  estate  which  is  conveyed  and  secured  by  it.  The 
new  right  It  confers  is  in  the  same  priority  over  other  incumbrance! 
affecting  the  estate  as  the  original  judgment,  otherwise  the  bill  in  the  ctse 
of  FarreU  v.  Gleeson  must  have  been  dismissed,  the  judgment  of  reviror 
being,  as  in  this  case,  subsequent  to  the  title  of  the  defendant  who 
pleaded.  If  the  judgment  of  revivor  in  that  case  had  been  a  new  judg* 
ment,  altogether  irrespective  of  the  original  judgment,  the  House  of 
Lords  would  not  have  rested  their  decision  on  the  technical  grounds  of  a 
departure  in  pleading;  but  the  claim  in  the  replication  was  not  for  a  oev 
and  different  thing  altogether,  but  was  a  claim  on  a  new  title  to  the  same 
thing  as  that  claimed  in  the  declaration  :  Stewart  v.  Cottingham  (c).  In 
this  case,  the  two  judgments,  viz.,  the  original  judgment  of  1812,  and  the 
judgment  of  revivor  of  1828,  taken  together,  form  one  title,  and  gift  m 
the  right  we  claim ;  and  to  that  claim,  on  that  title,  the  plea  of  the  Statute 
of  Limitations  is  no  answer. 


Mr.  Keon  and  Mr.  Tombf  Q.  C,  con<ra.T— This  case  is  substantially  the 
same  as  that  of  Farran  v.  OttiweUf  in  which  the  House  of  Lords  over- 
ruled  the  judgment  of  the  Exchequer  Chamber  in  this  country,  which  wai 
-founded  on  the  arguments  urged  by  the  other  side.  The  judgment  of  the 
•House  of  Lords  was  founded  on  the  principle  that  the  judgment  of  retivor 
conferred  a  "  new  right,"  and  that  therefore,  the  plaintiff  having,  in  thtt 
case,  relied  in  his  scire  facias  in  the  original  judgment,  and  in  the  repli- 
cation on  the  judgment  of  revivor,  there  was  a  departure  in  pleading.  Id 
this  case,  the  plaintiff,  instead  of  replying  the  judgment  of  revivor,  sets  it 
out  in  the  scire  facias ;  but  prays  execution  on  the  original  judgment, 
because  it  is  the  only  judgment  which  could  affect  us.  He,  therefor^ 
relies  on  the  present  right  to  receive  the  amount  of  the  judgment  debt 
which  accrued  in  1812,  and  not,  as  he  ought  to  have  done,  on  that  which 
accrued  in  1 828,  and  is,  therefore,  barred  by  the  Statute  of  LimitatioD& 
Had  execution  been  prayed  on  the  judgment  of  revivor  of  1828,  our  laodf 


(a)  U  East,  516. 


(b)  1T.E.S88. 


(c)  6  Ir.  £q.  Bep.  266. 
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could  not  have  been  affected,  ioasmucb  as  it  is  admitted  on  the  record, 
ihai  the  conusor  was  not  seised  of  the  lands  of  which  we  are  iceturned 
tertenanl,  at  the  time  such  new  right  was  acquired,  or  at  any  time  after. 
If  the  argument  on  the  other  side  were  correct,  there  would  have  been  no 
departure  in  pleading  in  the  case  of  Farran  v.  OttiweU,  It  is  now 
settled  that  the  effect  of  the  judgment  of  revivor  is  not  to  draw  down  the 
original  judgment,  or  Tindal,  C.  J.,  would,  as  he  has  observed  in  his 
judgment  (p.  492),  have  been  incorrect  in  his  statement,  that  it  gave  a 
new  right. — [Torbxns,  J.  Undoubtedly,  the  judgment  of  the  English 
Judges  went  to  contravene  that  position  of  the  Irish  Bench.] — Then,  if 
the  original  judgment  is  not  drawn  down  to  the  date  of  the  judgment  of 
revivor,  it  is  clearly  barred  by  the  statute.  The  plaintiff  ought  to  have 
declared  on  the  judgment  of  revivor.— -[Ball,  J.  If  you  were  to  pro- 
ceed on  the  judgment  of  revivor,  how  could  you  pray  execution  on  it, 
irrespective  of  the  original  judgment,  when  it  is  a  judgment  to  recover 
according  to  the  form  and  effect  of  the  recovery  of  the  original  judg- 
ment ?] — The  same  difficulty  inust  have  occuired  in  the  case  of  (yBrien 
V.  Ram  (a),  where  the  husband  coutd  only  have  been  liable  on  the  judg- 
ment in  sciTeJuciofy  and  not  on  the  original  judgment.  That  the  plaintiff 
•is  remediless  as  far  as  concerns  the  original  judgment  of  1812,  is  plain 
from  the  observations  of  Tindal,  C.  J.,  in  his  judgment  in  Farran  v. 
OtUwdli  in  answer  to  the  argument  founded  or  the  hardship  of  the  case  as 
respected  the  plaintiff,  where  he  says-^**  No  hardship  follows,  except  upon 
**  those  who  have  slept  on  their  rights,  in  the  entire  disregard  of  the  provi- 
''  sions  of  a  public  Act  of  the  Legislature."  It  is  argued  on  the  other  side, 
that  the  case  of  FarreU  v.  GUeson^  decided  by  the  House  of  Lords, 
subsequent  to  that  of  Farran  v.  OttiweU,  has  overruled  or  modified  the 
decision  in  that  case ;  but  so  far  from  that,  it  confirms  it,  because  it  pro- 
ceeds on  the  express  principle  laid  down  by  the  Lord  Chancellor  in 
Farran  v.  OttiweU^  that  the  judgment  in  scire  Jacias  conferred  a  **  new 
right  f*  and  it  is  absurd  to  contend  that  a  party  can  have  two  present 
rights  to  receive  the  same  debt ;  or  that  the  tertenant  who  pleads  in  this 
case,  and  who  was  neither  a  party  to,  nor  in  privity  with  any  person 
summoned  in  the  scire  facias  of  1828,  is  bound  by  that  judgment,  or  can 
be  affected  by  it. 


T.  T.  1845. 

CommonPletiM, 


DOHBBTT,  C.  J. 

This  case  has  been  brought  before  the  Court  on  a  demurrer  taken  by 
the  plaintiff  to  the  rejoinder  of  the  defendant ;  and  the  question  which 
has  been  raised  thereby  for  our  determination,  is  substantially  Ihe  same 
as  that  on  which  the  Court  of  Exchequer  Chamber  in  this  country 
pronounced  all  but  unanimous  judgments  in  the  case  of  Farran  v. 

(a)  3  Mod.  187;  S.  C.  Carth.  30. 
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C<n»moPfdea$, 

CONLAN 
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OUiwM  (a).  For  the  defeodtDt,  it  has  been  suggested,  that  the  jodgmeiit 
in  that  case  was  brought  under  the  consideratioD  of  the  House  of  Lords 
on  an  appeal ;  and  that  it  b  at  least  a  matter  of  doubt,  whether  the  opioion 
of  the  majority  of  the  Judges  in  thb  country  has  been  sustained  by  the 
judgment  of  the  House  of  Lords  on  that  appeaU  In  reply,  the  Conntd 
for  4ie  plaintiff  has  produced  a  report  of  the  judgment  pronounced  in 
the  House  of  Lords  in  the  case  of  Parrell  v.  GUemm  by  Lord  Cotleo- 
ham,  who  in  the  course  of  his  judgment  says,  <<  This  point  arose  in  a  case  in 
<'  this  House,  and  was  the  subject  of  a  question  put  to  the  Judges  during 
^  the  last  Session  (I  mean  the  case  of  Farran  t.  OtHwell).  In  that 
''case,  the  judgment  was  of  the  year  1810 ;  and  the  pluntiff  having  died, 
''his  representative  revived  the  suit  bj  scire  facioi  in  1817;  and  the 
**  Judges  gave  their  opinion,  that  the  judgment  in  scire Jacias  conferred  on 
"  the  plaintiflr  a  new  right,  within  the  3  &  4  W.  4,  c.  27,  s.  40.  And 
"  although  the  case  was  disposed  of  upon  a  question  of  defect  in  pleading, 
"  the  noble  and  learned  Lords  who  attended  the  hearing  of  that  caose^ 
<' concurred  in  the  opinion  of  the  Judges:  the  Lord  Chancellor  said,  'I 
"  '  agree  with  her  Majesty's  Judges,  in  thinking,  that  in  this  case,  a  new 
" '  right  was  acquired  by  the  judgment  in  scire  Jacias  in  1817.'  I  entirely 
"  concur  in  the  opinion  expressed  in  that  case,  and  think  that  it  ought  to 
"  decide  the  present.**  With  this  opinion  of  my  Lord  Cottenbam  I 
entirely  concur ;  and  after  that  clear  and  explicit  announcement  of  what 
was  the  decision  of  the  House  of  Lords  in  the  case  of  Parram  v. 
OtHwettt  no  lawyer  could  say  that  the  decision  turned  on  any  thing  hot 
a  defect  in  pleading.  The  defendant's  Counsel  attempted  to  distinguish 
the  case  of  Farrell  v.  Gleeson  from  that  now  before  the  Court ;  but 
they  have  failed  in  doing  so ;  and  the  pleadings  being  differently  framed, 
they  are  free  from  the  defect  in  the  case  of  Farras^  v.  OitiwdL 
Consequently,  this  case  must  be  governed  by  the  principle  laid  down  by 
the  Judges  in  the  Exchequer  Chamber  in  Ireland,  and  which  has  never 
been  overruled.  The  demurrer,  therefore,  must  be  allowed,  and  jodg- 
ment  entered  up  for  the  plaintiff*. 


To&R£N8,  J. 

In  this  case,  I  concur  in  opinion  with  my  Lord  Chief  Justice ;  and  I 
also  agree  with  him  in  the  reasons  which  he  has  assigned  in  delivering  his 
judgment.  The  question  which  has  been  discussed  in  this  case  ceases  to 
be  a  question  of  principle,  and  is  conGned  to  one  of  pleading  alone.  The 
principle  decided  in  the  case  of  Farran  v.  OitiweU^  in  the  Exchequer 
Chamber,  has  been  confirmed  by  the  decision  of  the  House  of  Lords  in 
the  case  of  Farrell  v.  Gleeson^  which  has  explained  to  the  Profession 
that  the  grounds  on  which  the  House  of  Lords  differed  from  the  grett 

(a)  3  Ir.  Law  Bep.  110. 
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majoritj  of  the  Irish  Judges,  wejre  distinctly  of  a  strictly  technical  j,  f.  1 845. 
nature ;  and  it  is  a  satishctory  reflection  that  the  principle  which  the  CommonPkag. 
Irish  Judges  endeavoured  to  enforce,  being  one  of  the  utmost  importance  conuur 
as  affecting  securities  in  this  country,  was  adopted  by  the  legal  judg- 
ments of  the  English  Judges,  and  confirmed  by  the  House  of  Lords. 
They  ha?e  only  differed  from  the  decision  of  the  Irish  Exchequer 
Chamber  on  the  form  of  pleading.  But  it  may  still  be  a  question,  whe* 
Iher  or  not  the  form  which  has  been  adopted  by  the  plaintiff  in  this  - 
case,  is  the  correct  mode  of  pleading.  A  new  right  has  been  conferred 
by  the  judgment  of  revivor,  and  we  are  now  to  decide  whether  the 
plaintiff  has  entitled  himself  to  the  fruits  of  that  right  by  the  pleading  he 
has  adopted  in  this  case.  My  Lord  Chief  Justice  has  fully  stated  the 
reasons  given  by  Lord  Cottenham,  in  his  judgment  in  the  case  of  Farrett 
T.  Gleewn  ;  but  there  is  something  further  in  the  case,  in  what  occurred 
when  the  Cbunsel  pressed  their  Lordships  on  the  question  of  costs,  to 
show  the  grounds  of  their  decision.  Lord  Cottenham,  on  that  occasion, 
observed :— *'  The  question  bbtwsbn  the  pabties  may  be,  whether 
*Uhey  agreed  to  be  bound  by  the  decision  in  Farran  v.  OtUwell,  or 
^not;  but  whether  they  agreed  or  not,  Farran  v.  OitiweU  having 
«  been  decided,  and  the  very  same  question  arising  in  both  cases,  this 
**  House,  of  course,  would  pronounce  the  same  judgment  in  both.  It  is 
**  quite  immaterial,  therefore^  whether  they  (the  parties)  agreed  to  be 
<<  bound  by  this  decision  in  Fwrran  v.  OtHweU,  or  not.**  It  is  there- 
fore, as  I  said,  a  satisfactory  reflection  that  our  judgment  in  the  case  of 
Farran  v.  OtHwell,  in  this  country,  is  necessarily  the  same  as  that  of  the 
English  Judges,  and  the  House  of  Lords,  on  the  principal  question ;  and 
still  more,  that  the  inconvenience  and  danger  which,  in  the  opinion  of  the 
majority  of  the  Judges,  was  likely  to  arise  to  securities  in  this  country, 
has  been  obviated. 

Our  judgment  is,  therefore,  as  I  have  said,  to  be  given  on  the  pleading 
in  the  case  before  us  ;  and  the  validity  of  that  must  depend  on  the  plea 
of  the  defendant ;  because  if  that  be  vicious,  the  remainder  of  the  plead- 
ing becomes  immaterial.  The  plaintiff,  therefore,  has  fallen  back  on  the 
plea,  and  combated  its  soundness.  Now,  the  House  of  Lords  decided 
that  a  pleading  of  a  different  nature,  in  Farran  v.  OUiweU^  would  have 
established  the  plaintiff's  right  to  recover,  inasmuch  as  that  right  was 
established,  under  the  statute,  by  the  judgment  of  revivor.  In  the  case 
at  bar,  the  original  judgment,  together  with  the  revival  of  it  in  the 
year  1828,  is  set  out  in  the  icirejacioi.  But  it  was  contended  by  Counsel 
for  the  defendant,  that  this  mode  of  pleading  was  equally  erroneous  as 
that  adopted  in  Farran  v.  OtHweU(a)i  and  it  was  put  to  the  Counsel  to 
state  what  form  of  pleading  would  be  proper,  if  this  were  not  sufficient  to 
faring  the  admitted  right  to  recover  the  amount  of  the  original  judgment 


(a)  6  Law  Reo.  N.  S.  10. 
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Into  activity  and  vitality.  lo  reply,  it  was  stated,  that  the  plaintiff 
ought  to  have  declared  on  the  judgment  of  scire  facidis  alone.  Looking, 
however,  into  the  cases  on  the  subject,  it  is  plain  that  the  judgment  of 
icire  Jacias  is  not  such  as  could  be  declared  upon,  or  on  which,  as  a 
simple  judgment  of  revivor,  an  execution  could  issue.  The  plaintiff  h«e 
has  set  out  the  original  judgment,  and  has  stated  substantially  the  raiivil 
of  1828  in  this  scire  JactM  ;  and  thus,  combining  the  interest  which  he 
had  in  the  original  judgment,  with  the  right  to  receive  the  same  under 
the  judgment  of  revivor,  he  has  framed  a  pleading  whkh  does  not 
militate  with  principle,  and  is  not,  in  our  opinion,  open  to  any  technicd 
objection.  The  pleas,  therefore,  of  the  defendant,  cannot  be  sustained ; 
and  this  will  be  a  sufficient  ground  for  deciding  this  case,  without  discussing 
the  other  grounds  of  objection — and  which  decision  is  consistent,  on  the 
main  question,  with  the  reasoning  of  the  Irish 'Judges,  the  decision  of  the 
Judges  in  England,  and  the  judgment  of  Lord  Cottenham  in  the  case  of 
FarreU  v.  Gleeson, 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  this  Court 
should  be  for  the  plaintiff. 


Ball,  J. 

I  concur  in  the  judgment  of  the  Court  as  pronounced  by  my  Lori 
Chief  Justice  ;  but  I  must  say,  that  had  it  not  been  for  the  decision  of  the 
House  of  Lords  in  the  case  of  FarreU  v.  Gleeson^  I  should  have  had 
some  difficulty  in  holding  that  the  Judges  of  England,  by  the  judgment 
which  they  pronounced  in  the  case  of  Farran  v.  OtiiweU^  intended  to 
convey  that  a  "  new  right **  was  to  be  understood  as  conferring  a  new  tena 
of  twenty  years.  There  are  passages  in  the  judgment  of  Tindal,  C.J<, 
as  reported,  which  appear  to  me  to  import  that  such  was  not  their  mean- 
ing, and  which,  in  that  respect,  seem  to  conflict  with  the  opinion  of  the 
majority  of  the  Judges  in  this  country  as  to  the  meaning  and  extent  of 
the  term  *'  new  right."  However,  the  late  case  of  FarreU  v.  Gleeson, 
and  the  judgment  pronounced  by  Lord  Cottenham  in  that  case,  bai 
removed  all  doubt  upon  the  subject ;  his  Lordship  holding  that  the  effect 
of  a  judgment  of  revivor  is  to  give  a  new  term  of  twenty  years  for  the 
recovery  of  the  amount  of  the  original  judgment ;  and  further  intimating 
that  such  was  the  meaning  of  the  English  Judges,  as  laid  down  by 
Tindal,  C.  J.,  in  the  case  of  Fan^n  v.  OUiweU,  Under  these  dr- 
cumstances,  whatever  may  have  been  the  language  attributed  to  Tindal 
C.  J.,  in  the  printed  report,  we  are  bound  by  the  unequivocal  decision  of 
the  House  of  Lords  in  FarreU  v.  Gleeson,  and  which  decision  is  pre- 
cisely consonant  to  that  of  the  great  majority  of  the  Judges  in  this 
country  in  the  case  of  Farran  v.  OtHweU» 

I  am  of  opinion,  therefore,  that  the  plaintiff  in  this  case  b  entitled  to 
judgment. 
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I  am  also  of  opinion,  that  the  plaintiff  is  entitled  to  judgment  in  this 
case.  The  main  question  for  our  decision  is  the  same  as  that  in  the 
case  of  Faiiran  v.  OitiweU^  decided  in  the  Exchequer  Chamber  in  Ire- 
land ;  but  as  I  was  not  one  of  the  Judges  who  decided  that  case,  I  may, 
perhaps,  be  excused  for  making  a  few  observations  on  the  subject.  The 
scire Jhcias  here  states  the  original  judgment,  and  then  it  goes  on  to 
state  the  judgment  of  revivor,  and  prays  execution  of  the  original  judg- 
ment on  behalf  of  the  new  party  to  the  judgment  of  revivor.  To  that 
teireyacias,  a  plea  of  the  late  Statute  of  Limitations  has  been  put  h} ; 
to  which  the  plaintiff  has  filed  a  replication,  going  more  at  large  into  the 
proceedings  of  the  revivor  in  1828,  but  not  thereby  departing  from  his 
declaration,  because  he  relies  on  the  same  judgment  as  was  stated  in  the 
tcire  facias.  To  that  replication  the  defendant  has  rejoined;  and  to 
(hat  rejoinder  the  plaintiff  has  demurred.  Such  being  the  state  of  the 
pleadings,  according  to  the  well  known  and  established  right  of  the 
parties,  the  plaintiff,  instead  of  resting  his  case  on  the  invalidity  of  the 
rejoinder,  has  fallen  back  on  his  adversary's  plea,  and  insists  that  the  plea 
is  no  answer  to  the  declaration  in  scire  facitts.  In  this  position,  I  think 
that  -the  plaintiff  is  well  founded,  because  the  scire  facias  discloses  a 
right  which  has  accrued  within  twenty  years. 

I  take  this  opportunity  of  stating,  that  I  concur  fully  in  the  judgment 
pronounced  by  the  Court  of  Exchequer  Chamber  in  this  country  in  the 
case  of  Fai*ran  v.  Ottiwell  as  to  the  main  question,  which  was,  whether 
the  statutable  limitation  of  twenty  years  was  to  be  reckoned  from  the 
original  judgment,  or  the  judgment  of  revivor.  I  concur  in  the  opinion 
then  expressed  by  the  great  majority  of  the  Judges  of  that  day,  that  the 
twenty  years  are  to  be  counted  from  the  judgment  of  revivor,  and  not 
horn  the  original  judgment.  With  respect  to  that  case,  I  am  also  of 
opinion,  that  the  judgment  was  not  reversed  on  the  appeal  to  the  House 
of  Lords  on  the  main  question ;  on  the  contrary,  it  received  confirmation, 
as  I  conceive,  by  establishing  the  proposition  that  a  new  right  was 
conferred  by  the  judgment  of  revivor,  in  whatever  sense  that  "  new  right'* 
was  to  be  understood.  That  case  of  Farran  v.  Ottiwell  was  also 
referred  to  in  the  later  case  of  Farrell  v.  Gleeson^  where  it  is  clear  that 
Lord  Cottenham  has  considered  that  the  decision  of  the  House  of 
Lords  in  Farran  v.  OttiweU  was,  that  a  new  right  had  been  conferred 
by  the  judgment  of  revivor,  and  that  the  twenty  years  began  to  run 
from  that  date.  The  decision  in  that  case  of  Farran  v.  Ottiwell  was  on 
the  question  of  pleading  alone  ;  and  although  there  are  some  passages  in 
Chief  Justice  Tindal's  judgment,  which  it  is  not  easy  to  reconcile  (and 
we  are  not  called  on  to  reconcile  them),  yet  his  opinion  on  the  main 
ijuestion  is  plain  enough.  He  says,  *<  Whether  these  cases  may  be  dis- 
"  tinguishable  from  the  ordinary  case  of  a  writ  of  scire  facias  merely  to 
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**reyife  ajodgment,  and  an  airard  of  ezecotion  thereon  where  there  k 
<<  no  change  of  parties,  it  is  unnecessary  to  determine.  It  may  be  tbe 
^  case,  that  where  a  new  right  is  conferred  by  the  judgment  in  mdrtjiiciait 
**  as  in  the  present  instance"  (and  as  in  the  case  now  before  this  Conrt)^ 
**  the  money  sought  to  be  recovered  may  fairly  be  considered  to  have  bees 
**  secured  to  the  pkintiflb  below  by  that  judgment,  within  the  true  mean- 
<<ing  of  the  40th  section  of  3  &  4  IF.  4,  c  27.  But  we  are  not  ciUed 
**  upon  to  express  an  opinion  upon  that  point,  upon  the  present  state  d 
**  this  record ;  for  the  replication  is  bad  as  being  a  departure,  and  tbe 
**  original  claim  on  the  judgment  of  1810  is,  as  we  think,  barred  by  the 
**  statute.**  Thus  Chief  Justice  Tindal,  while  intimating  his  opinion  oo 
this  question,  guards  himself,  and  shows  that  (he  opinion  of  the  Judges  of 
England  went  entirely  on  the  question  of  pleading.  And  the  Lord 
Chancellor,  in  the  same  case,  says:— <*  I  agree  with  her  Majesty's  Judges 
**  in  thinking,  that  in  this  case  a  new  right  was  acquired  by  the  judgment 
<<  in  icirejhciai  of  1817 ;  but  the  plaintiffs  below  having  declared  on  the 
<<  judgment  of  1810,  and  the  plea  under  the  sUtute  of  the  3  &  4  FF.  4, 
**  c.  27,  being,  as  I  think,  a  sufficient  answer  to  the  claim,  as  stated  in 
**  the  declaration,  the  plaintiffs  below  could  not  set  up,  by  way  of  repli- 
«'  cation,  a  new  right  in  answer  to  the  plea.**  So  that  the  House  of  Lordi, 
following  the  opinion  of  the  Judges  in  England,  decided  the  case  of 
Farram  t.  Ottiwell  on  the  question  of  departure  in  pleading,  and  on  that 
alone ;  and  if,  in  thb  case,  the  pUintiff  had  framed  his  scire  Jacioi  as  it 
was  framed  in  Farran  ▼.  Ottiwellf  the  plea  pleaded  would  have  been  an 
answer  to  it.  He  has  not,  however,  done  so ;  but  he  has  embodied  the 
original  judgment  and  judgment  of  revivor  in  his  scire  JacitUf  and  I  do 
not  understand  how  he  could  have  pleaded  otherwise  than  in  this  fora* 
We  called  on  the  learned  Counsel  for  the  defendant  to  suggest  any  other 
form,  and  no  answer  was  given  by  him ;  and  therefore,  as  no  objection 
was  taken  to  the  scire  facias^  the  pleading  of  the  plaintiff  stands  good, 
and  he  b  entitled  to  judgment  on  this  record. 


Allow  the  demurrer. 


NoTB. — If  a  replication,  or  a  rejoinder  (as  the  oaie  may  be),  doea  not  ooatain  mat- 
ter which  was  mdeeedeni  to,  or  in  confirmation  and  maintenance  of  Ae  title  on  which 
the  pleader  had  relied  in  his  declaration  or  plea,  hnt  in  tnpplementary  to  the  preTioof 
pleading,  in  containing  matter  which  was  subtequetU  to  the  title  set  forth  in  the  said 
declaration  or  plea,  the  pleading  is  open  to  the  objection  of  a  departure.  Thna,  where 
a  defendant  pleaded  in  bar  a  feoffment  of  A.  B.,  and  the  plaintiff  replied  that  A.  B.dit- 
aeiaed  him,  and  then  enfooffed  the  defendant,  upon  whom  he  re-entered ;  and  the  defend- 
ant rejoined  that  the  plaintiff,  after  the  disseisin,  confirmed  the  estate  of  A.  B.  before  bii 
feoffinent,  it  was  held  to  be  no  departure,  <*  because  the  conformation  was  made  ki^ 
<<  thefef^fineni^  and  so  it  fortifies  the  bar ;  bat  if  he  had  pleaded  by  the  rejoinder  aooo- 
*'  firmation  made  by  the  plaintiff  to  himself,  such  rejoinder  had  been  a  departare, 
^^  because  it  came  after  the  fs9fiiutU^\t9A9d.  in  hu:''  Flowd.  Cem.  l(»  \  Year  Beak, 
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Mich.,  6  Hen.  7,  8,  a.  The  same  principle  l«  laJd  down  in  Doet.  Pl^.  119,  and  in 
Co,  Lia.  304,  a.  So  in  the  case  of  FulmersUm  t.  Steward  (Plowd.  10«;  Dyer,  103, 
pL  2) ;  vrhich  was  an  action  of  trespass,  in  which  the  defendant  made  title  to  the  pre- 
mises, pleading  a  demise  for  fifty  years,  made  hy  the  college  of  Roshworth  on  the  20th 
of  December,  in  the  thirtieth  year  of  King  Henry  the  Eighth.  The  plaintiff  replied  that 
there  was  a  prior  lease  of  the  same  premises  for  sixty  years,  which  had  been  assigned 
to  the  defendant,  and  which  was  unexpired  at  the  time  of  making  the  said  lease  for 
fifty  years  ;  and  alleged  a  proviso  in  the  Act  of  81  Hen.  8,  c.  13,  which  avoided  all 
leases  by  the  colleges  to  which  that  Act  relates,  if  another  lease  for  years  at  the  making 
thereof  was  in  being,  and  ondetermined.  The  defendant,  in  his  rejoinder,  pleaded  ano- 
ther proviso  in  the  same  statnte,  which  validated  sach  leases  for  twenty-one  years  from 
the  making  thereof,  if  made  to  the  same  person,  &o. ;  and  averred,  that  by  virtue  of  the 
said  proviso  and  Act,  the  said  lease  pleaded  by  him  in  bar  was  available  in  him  for 
twenty-one  years  from  the  time  of  making  it,  and  which  twenty-one  years  were  not 
then  passed.  On  a  demurrer  to  this  rejoinder,  the  Judges  held  that  it  was  a  departure 
from  the  plea—observing,  that  "in  the  bar  he  pleads  on  a  lease  for  fifty  years,  and  in 
''  the  rejoinder,  he  concludes  upon  a  lease  for  twenty-one  years,  &o.  And  the  defendant 
**  might  have  shoum  the  ttatute^  and  the  iohole  matter  at  firsts  wherefore  he  shall  not 
"  be  aided  now  by  the  said  branch  of  the  statute."  And  after  the  observations  cited 
above,  with  respect  to  the  allegation  of  antecedent  matter  not  making  a  rejoinder  a 
departure,  the  Judges  add :—  **  So  here,  the  Act  of  Pariiament  came  after  the  lease, 
*'  which  he  might  have  pleaded  in  bar :  and  therefore  it  is  a  departure  by  the  opinion  of 
*'  the  whole  Court." 

Now,  in  the  case  of  FarreU  t.  Gleeson^  the  House  of  Lords  gave  reHef  on  the  original 
judgment ;  and  therefore,  they  construed  the  *'  new  right, "  which  was  stated  to  have 
accrued  by  the  judgment  of  revivor  to  the  plaintiff,  in  the  case  of  Farran  t.  Ottkoeti, 
not  to  have  been  a  new  right  irrespective  or  independent  of  the  original  judgment. 
The  House  of  Ix>rd8  must,  therefore,  be  taken  to  have  decided  in  Farran  v.  Ottheeit^ 
that  the  replication  was  a  departure,  not  on  the  ground  that  the  judgment  of  revivor  set 
forth  a  new  right  independent  and  irrespective  of  the  original  judgment,  but  on  the 
ground,  that  the  judgment  of  revivor,  which  wais  the  subject  matter  of  the  replication, 
was  suUepient  to  the  original  judgment,  which  was  the  title  on  which  the  plaintiff 
relied  in  the  scire  fticias  ;  and  which,  therefore,  might,  and  ought  to,  have  been  set  out 
in  the  ecirefaciat^  on  the  principle  laid  down  in  the  foregoing  case  of  Fulmerston  v. 
Steward— y\t.f  that  the  whole  matter  might  have  been  shown  at  first. 

If  these  observations  are  well  founded,  the  mode  of  pleading  adopted  by  the  plaintiff 
in  tiie  foregoing  case  of  Conlan  v.  Bw/ybn,  would  seem  to  be  correct,  without  interfering 
wi^  the  observations  of  Tindal,  C.  J.,  or  the  decision  of  the  House  of  Lords,  in  the  case 
of  Farran  v.  OttiweU;  and  who  must,  therefore,  be  taken  to  have  concurred  in  the 
general  proposition  laid  down  by  the  majority  of  the  Judgee  in  the  Court  of  Exchequer 
Chamber  in  this  country,  that  a  judgment  of  revivor  within  twenty  years,  is  sufficient 
to  prevent  the  original  judgment  being  barred  by  the  3  &  4  TF.  4,  o.  27,  s.  40-- at  all 
events,  where  there  has  been  a  change  of  parties. 
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FARRELL,  Appellant, 


September  5. 

A  judgment 
was  obtained 
in   1813,  and 
revived  by 
scire  faciets  at 
the  snit  of  the 
execator  of 
the  conusee 
against  the 
heir  and  terte- 
nantaoftheco- 
nnsor  in  1829. 
A  bill  was  filed 
in  1838  in  the 
Court  of  Ex- 
chequer in  Ire- 
land,  against 
the  represen- 
tatives of  the 
real  and  per- 
sonal estate  of 
the  debtor, 
prajing  for  an 
account,  and 
payment  of  the 
principal  and 
interest  due  on 
the  judgment, 
out  of  the 
debtor's  per- 
sonal or  real 
estate.    Held^ 
that  a  plea  of 
the  Statute  of 
Limitations 
(3  &  4  YT.  4, 
c.  27,  8.  40), 
by  a  defendant 
claiming  part 
of   the  real 
estate  under  a 
settlement 
bearing  date 
subsequent  to 
the  original 
judgment,  but 
prior  to  the 
judgment  of 
revivor,  was 
no  bar  to  the 
suit. 


GLEESON,  Executrix  of  6LEES0N,  RespandeiU. 

This  was  an  appeal  from  the  Court  of  Equity  Exchequer  in  Ireland,  to  the 
House  of  Lords.  The  bill  was  filed  on  the  18th  of  April  1838,  by  the 
respondent,  in  the  Court  of  Equity  Exchequer  in  Ireland,  against  the  appel- 
lant and  others,  praying  (amongst  other  things)  that  an  account  ought  be 
taken  of  the  sum  due  to  the  complainant  as  executrix  as  aforesaid,  for  prin- 
cipal, interest,  and  costs  of  proceedings  on  foot  of  the  judgment  therein 
mentioned  to  have  been  obtained  by  the  said  John  Gleeson,  deceased* 
against  Michael  Keane,  deceased  ;  and  that  if  the  personal  estate  of  said 
Michael  Keane  should  be  found  insufficient  to  satisfy  the  said  sum  to  be 
found  due  to  the  complainants,  then  that  a  sale  might  be  had  of  the  lands 
in  the  bill  mentioned,  for  payment  of  the  said  amount,  and  of  other  charges 
and  incumbrances. 

The  bill  stated,  that  John  Gleeson  (the  respondent's  testator)  obt^ed 
a  judgment  against  Michael  Keane  in  Trinity  Term  18139  for  £199> 
19s.  lOd.  penalty;  that  previous  to  the  intermarriage  of  Jane  Keane, 
one  of  the  daughters  of  said  Michael  Keane,  with  the  appellant,  certain 
articles  of  agreement  were  entered  into  and  executedi  bearing  date  the 
5th  day  of  April  1821,  whereby,  after  reciting  the  said  intended  mar- 
riage, the  said  Michael  Keane  covenanted  with  appellant  to  execute  such 
deed  or  deeds  as  Counsel  should  direct,  for  conveying  and  assuring  to 
the  trustee  of  said  marriage  settlement,  the  several  lands  and  premises 
therein  mentioned,  upon  the  trusts  therein  mentioned,  and  subject  thereto, 
to  the  sole  and  only  use, of  the  appellant,  his  heirs  and  assigns  for  ever* 

The  bill  then  stated,  that  the  said  Michael  Keane  died  on  the  14th  of 
March  1825,  seized  of  real  estate  in  Ireland;  and  that  John  Gleeson 
died  on  the  9th  of  March  1628,  having  made  his  will  and  appointed  the 
respondent  and  others  his  executors ;  that  the  said  executors  in  Michael- 
mas Term  1829  caused  scud  judgment  to  be  revived  against  the  heirs 
and  ter tenants  of  Michael  Keane,  and  issued  an  elegit  thereon,  directed 
to  the  Sheriff,  and  procured  a  finding  thereon  ;  but  the  said  proceedings 
had  no  result;  and  on  the  18th  of  June  1833,  duly  redocketted  said 
judgment;  and  that  the  whole  principal  sum  and  interest  thereon  from 
1816  was.  due  on  said  judgment. 
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The  appellant  pleaded  the  Statute  of  Ijimitations  in  manner  foUow- 
iQg  ^-.«  That  the  said  complainant's  bill  was  filed  after  the  20th  day  of 
'<  July,  in  the  year  1833,  that  is  to  say,  on  the  18th  of  April  1838,  and 
**  that  a  present  right  to  receive  the  debt  and  damages  secured  by  the  said 
^*  judgment  in  said  bill  of  complaint  mentioned  to  have  been  acknow- 
**  lodged  by  the  said  Michael  Keane  to  John  Gleeson,  in  bill  named, 
**  accrued  tu  the  said  John  Gleeson  in  his  lifetime ;  and  that  the  said  John 
**  Gleeson  was  then  capable  of  giving  a  discharge  for,  and  a  release  of  the 
**  same,  and  that  such  present  right  so  accrued  to  the  «ud  John  Gleeson, 
**he  being  then  so  capable  of  giving  such  discharge  and  release,  as 
<<  aforesaid,  more  than  twenty  years  before  the  filing  of  the  complunant's 
^bill  in  that  suit,  that  was  to  say,  on  the  Ist  day  of  November  1816; 
**  and  that  no  part  of  the  principal  money  of  the  said  debt  and  damages, 
^nor  any  interest  thereon,  was  paid,  nor  any  acknowledgment  of  the 
^  right  thereto  giving  in  writing,  signed  by  the  said  Michael  Keane,  his 
**  heir  or  devbee,  or  by  hb  agent,  or  the  agent  of  any  of  tbem,  or  by  any 
**  other  person  or  persons  by  whom  the  said  debt  and  damages  were  pay- 
**  able,  or  the  agent  of  such  person  or  persons,  or  any  of  them,  to  the 
**  said  John  Gleeson,  or  to  the  said  Mary  Gleeson  and  Edward  Kennedy, 
**  or  to  any  or  either  of  them,  or  to  their  agent,  or  to  the  agent  of  any 
"  or  either  of  them,  or  to  any  person  entitled  thereto,  or  to  the  agent  of 
^  any  such  person,  within  twenty  years  neit  before  the  time  of  filing  the 
« gaid  bill  of  the  said  complainants  in  that  suit ;  all  which  matters  and 
**  things  appellant  did  aver  to  be  true^  and  was  ready  and  willing  to 
*^ mountain  and  prove,  as  the  Court  should  award;  and  he  did  plead  the 
^<  same,  and  the  Act  in  such  case  made  and  provided,  entitled  <  An  Act 
**  *  for  the  Limitation  of  actions  and  suits  relating  to  real  property,  and 
<<  <  for  simplifying  the  remedies  for  trying  the  rights  thereto  in  bar,'  to  so 
«  much  of  sud  bill  as  aforesaid ;  and  did  humbly  demand  the  judgment 
**  of  the  Court,  whether  appellant  ought  to  be  compelled  to  make  any 
**  further  or  other  answer  to  so  much  of  the  said  bill  of  complaint  afore* 
**  said ;  and  your  appellant  disclaimed  all  right,  title,  or  interest  in,  or  to, 
**  the  personal  estate  and  effects  of  the  said  Michael  Keane,  or  any  part 
**  thereof."    The  appellant  also  put  in  an  answer  to  the  bill.    The  said  plea 
was  overruled  by  the  Court  with  costs,  without  hearing  any  argument, 
on  the  ground  that  the  construction  and  operation  of  the  late  Statute  of 
Limitations  had,  since  the  filing  of  the  plea,  been  decided  by  a  majority 
of  the  Judges  in  the  Court  of  Error  in  the  case  of  /Vsrroit,  in  error, 
T*  OttiwM{a).  The  respondent  then  compelled  the  defendant  to  put  in  an 
answer,  to  which  she  replied  ;  and  the  cause  having  been  heard,  the  Court 
decreed  an  account  of  the  personal  and  real  estate  according  to  the  prayer 
of  the  bill.     There  were  two  appeals,  the  first  against  the  order  over- 
ruling the  plea,  and  the  second  against  the  decree. 


1844. 
JET.  */  Lordi, 


(o)  2  Ir,  Law  Rep.  110. 
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1844. 

' . ' 

FARBELL 

tf. 
OLBESON. 


The  Attorney- General  and  Mr.  Campbell^  for  the  appelltof. 
The  Solicitor- General  and  Mr.  Bethell,  for  the  respondent. 

Lord  COTTENHAM. 

In  18139  John  Gleeson  obtained  a  judgment  in  the  Court  of  Exdie' 
quer  in  Ireland,  against  Michael  Keane.  In  1821,  Michael  Reane 
executed  a  settlement,  under  which  the  appellant  claims  interest  in  laod, 
of  which  Michael  Keane  was  seized  at  the  time  of  the  judgment.  lo 
1825,  Michael  Keane  died,  and  under  his  will  Sarah  Keane  is  his  sole 
devisee  and  legatee,  and  became  his  personal  representative.  In  1828, 
John  Gleeson  died,  and  the  respondent  is  his  personal  representative. 
In  1829,  the  respondent  obtained  a  judgment  of  scire  Jacias  reviving  the 
judgment  of  1813  against  Sarah  Keane  and  the  tertenanU  of  the 
lands  of  which  John  Keane  was  seized  at  the  time  of  the  judgment  of 
1813,  and  sued  out  an  elegit,  and  brought  ejectments  which  were  not 
available. 

In  1838,  a  bill  was  filed  by  the  representatives  of  John  Gleeson,  for 
payment  of  the  judgment  debt  out  of  the  personal  and  real  estate  of 
Michael  Keane.  To  this  bill  the  appellant  put  in  a  plea  of  the  Statute 
of  Limitations,  which  was  overruled,  and  forms  the  subject  of  the  first 
appeal, — as  to  which  it  does  not  seem  necessary  to  say  anything  more, 
than  that  it  was  clearly  overruled  by  the  answer ;  and  the  question  upon 
the  Slatute  of  Limitations  having  been  raised  by  the  answer,  and  decided 
at  the  hearing,  forms  the  subject  matter  of  the  second  appeaL 

The  appellant,  after  the  plea  had  been  overruled,  put  in  his  answer, 
but  did  not  appear  at  the  hearing ;  and  as  I  collect  from  the  papers,  a 
decree  nitt  was  taken,  and  made  absolute  upon  no  cause  shown  :  against 
this  decree,  so  made,  the  appellant  has  appealed.  Being  of  opinion  that 
the  decree  was  right  upon  the  merits,  it  is  not  necessary  for  me  to  make 
any  observations  upon  an  appeal  being  brought  to  this  House  by  a  party 
who,  by  the  course  he  pursued,  purposely  abstained  from  taking  the  opinion 
of  the  Court  below  upon  the  point  raised  by  the  appeal,  and  submitted 
to  a  decree  niti  being  made  absolute  against  him,  without  showing  cause 
upon  the  point  insisted  upon  before  this  House. 

The  appellant  relies  upon  the  40th  section  of  3  &  4  IF.  4,  c  27, 
which  enacts,  that  no  action  or  suit  shall  be  brought  to  recover  any  sum 
of  money  secured  by  any  judgment,  but  within  twenty  years  next  aftw 
a  present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge,  or  a  release,  of  the  same. 

The  respondent  meets  this  defence,  by  saying,  that,  by  the  judgment 
in  scire  facias  in  1829,  it  was  adjudged  that  she,  the  respondent,  should 
have  ekecutiou  against  the  tertenauts  for  the  debt  and  damages  afore- 
said, to  be  levied  off  the  lands  and  tenements  aforesaid ;  and  insists,  that 
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by  this  judgment  a  present  right  accrued  to  ber  to  receife  the  debt  in 
question,  and  that  her  bill  was  filed  within  twenty  years  from  that  time. 

This  point  arose  in  a  case  in  this  House,  and  was  the  subject  of  a 
question  put  to  the  Judges  during  the  last  Session,  I  mean  the  case  of 
Farran  ▼•  OttiwelL  In  that  case,  the  judgment  was  of  the  year  1810 ; 
the  plaintiff  baring  died,  his  representative  revived  the  suit  by  scire 
Jhcias  in  1817;  and  the  Judges  gave  their  opinion,  that  the  judgment 
ID  scire  facias  conferred  on  the  plaintiflfs  a  new  right  within  the 
3  &  4  fF.  4>  c  27}  8.  40 ;  and  although  the  case  was  disposed  of  upon  a 
questioo  of  defect  in  pleading,  the  noble  and  learned  lords  who  attended 
the  hearing  of  that  cause,  concurred  in  the  opinion  of  the  Judges; 
the  Lord  Chancellor  said,  **  I  agree  with  her  Majesty's  Judges  in  think- 
<'  ing«  that  in  this  case  a  new  right  was  acquired  by  the  judgment  in  scire 
** Judas  in  1817.** 

I  entirely  concur  in  the  opinion  expressed  in  that  case,  and  think  that 
it  ought  to  decide  the  present ;  I,  therefore,  move,  your  Lordships, 
that  the  decree  be  affirmed  with  costs. 


1844. 
H.rfLoinU. 

V V ' 

FABBSLI/ 

V. 
0LS£80N. 


Mr.  Stephens  (agent  for  the  appellant). — Perhaps  your  Lordships  will 
forgive  me  for  saying,  that  in  this  case  your  Lordships'  attention  has  been 
drawn  to  the  fact,  that  notice  was  given  that  the  appellant  would  be  bound 
by  the  decision  in  Farran  v.  OttiweUf  which  was  then  pending  in  your 
Lordships*  House ;  but  that  was  declined  on  the  part  of  the  respondent, 
and  the  money  was  paid  into  the  Court  below.  The  notice  is  upon  the 
face  of  the  papers,  if  your  Lordships  consider  that  as  a  reason  why  no 
costs  should  be  allowed* 

Lord  CoTTBNHAM^— The  question  between  the  parties  ipay  be, 
whether  they  agreed  to  be  bound  by  the  decision  in  Farran  v.  Ottiwell 
or  not ;  but  whether  they  agreed  to  it  or  not,  Farran  v.  Ouiwell 
haying  been  decided,  and  the  very  same  question  arising  in  both  cases, 
this  House,  of  course,  would  pronounce  the  same  judgment  in  both ;  it  is 
quite  immaterial,  therefore,  whether  they  agreed  to  be  bound  by  the 
decision  in  Farran  v.  OUiwell  or  not.  The  effect  of  the  judgment 
is,  to  affirm  the  decree  below,  which  is  in  conformity  with  the  decision 
in  this  House  in  Farran  v.  Ottiwell. 

Ordered  and  adjudged  that  both  the  appeals  be  dismissed,  and  that 
the  order  and  decree  thereon  respectively  complained  of  be 
affirmed ;  and  also,  that  the  appellant  do  pay  to  the  respondent 
her  costs  in  both  appeals. 
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H.  T.  1845. 
fiueen'tBench, 


Jan.  33,  24. 

"Where  aland- 
lord^entitled  to 
a  rent  makes  a 
distress,  and 
dies  without 
appointing  an 
executor,  nei- 
ther a  detainer 
of   that  dis- 
tress, nor  an 
original  dis- 
tress made  hj 
a  party,  can  he 
justified  in  an 
avowry  by  that 
party  subse- 
quently taking 
out  adminis- 
tration before 
the  avowry. 


JASPER  ROGERS 

V. 

CAROLINE  DEJONCOURT  and  two  others.* 
(Queen's  Bench,) 

Replevin. — The  declaration  averred  the  taking  to  have  beeo  on  the 
14th  of  February  1844. 

There  were  two  avowries  and  cognizances;  the  avowries  by  the 
defendant  Caroline,  as  administratrix  with  the  will  annexed  of  Stephen 
Dejoncourt  deceased,  and  the  cognizances  by  the  other  defendants  as  her 
bailiffs.  The  first  avowry  and  cognizance  avow  and  acknowledge  the  taking, 
&c.,  ^'  because  the  plaintiff*  for  three  years  previous  to  the  29th  of  September 
<<  1843,  and  from  thence  until  the  death  of  Stephen  Dejoncourt,  held 
*'  the  locus  in  quo  as  tenant  to  the  said  Stephen,  under  a  demise  for  a 
<Uerm  still  subsisting,  at  the  yearly  rent  of  £55.  10s.,  payable  half 
^yearly  ;  and  because  in  the  lifetime  of  the  said  Stephen,  on  the  19ih  of 
^  April  1 842,  one  and-a-half  year's  rent  continued  due,  the  said  Stephen 
<^on  that  day  took  one  parcel  of  the  goods  in  the  declaration  men- 
^  tioned ;  and  because  the  said  one  and  one-half  year's  rent  continued 
'<  unpaid  until  and  on  the  day  of  the  death  of  the  said  Stephen,  be 
'<  thence  continually  until  and  on  the  day  of  his  death  detained  that 
**  parcel  of  the  goods  with  the  assent  and  at  the  request  of  the  plaiotiiTai 
*<  a  distress ;  and  because  in  the  lifetime  of  the  said  Stephen  another  half 
<<  year's  rent,  on  the  15th  of  November  1842,  was  unpaid  to  the  said 
*^  Stephen,  he  on  that  day  took  another  parcel  of  the  said  goods ;  and 
"  because  the  last-mentioned  rent  continued  unpaid  until  and  on  the  death 
**  of  the  said  Stephen,  he  thence  continually  until  and  on  the  day  of  his 
<<  death  detained,  with  the  assent  and  at  the  request  of  the  phiintiflr»  the 
'<  last-mentioned  parcel  of  goods  as  a  dbtress,"  &c 

It  then  set  out  two  subsequent  distresses  of  the  remainder  of  the  g^ods 
by  Stephen  in  his  lifetime,  for  subsequent  arrears ;  and  similar  detainers 
by  him  until  his  death. 

It  then  stated  that  «*the  sud  Stephen  died  on  the  12th  of  Febmary 
<<  1844,  having  made  his  will ;  and  that  after  his  death,  to  wit,  en  that 
^  day  and  year,  administration  with  the  will  annexed  was  granted  to  the 
<<  defendant  Caroline;  and  because  the  said  several  sums  continued 
^unpaid,  until  and  on  the  day  of  the  death  of  the  said  Stephen,  to  him, 
'*  and  at  the  time  when,  &c.,  continued  unpaid  to  the  said  Caroline  as 
"  administratrix,  and  because  the  plaintiff  continued  in  possession  of  the 


*  Coram  Cbampton,  J.,  and  Psrbin,  J. 
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**locui  in  quo  from  the  day  of  the  death  of  Stephen  until  the  tioM    H.  T.  1845. 
''when,  &Cm  she  as  administratm,   and  the  other  defendants  as  her    QtMrn^^^^Bmoft. 
''  bailiffs,  continually  from  the  day  of  the  death  of  the  said  Stephen,  until       KooBaa 
''and  at  the  time  when,  &e.,  detained)  the  goods,"  &C4  and  it  concluded   DmJovoouRT 
with  profert  of  the  letters  of  administration. 

The  second  avowry  and  cognisance  was  the  common  avowry  by  an 
adnainistratrix  for  rent  in  arrear,  stating  the  death  of  the  intestate  and  the 
taking  to  have  been  on  the  same  day.  There  were  several  pleas  put  in 
to  these  avowries. 

The  fifth  plea  to  the  first  avowry  and  cognizance  traversed  the  detain- 
ing of  the  goods  by  the  said  Stephen  in  his  lifetime,  with  the  assent  and 
at  the  request  of  the  plaintiff,  modo  etformtL 

The  sixth  plea  to  the  first,  and  the  fifth  plea  to  the  second  avowry  and 
cognizance,  were  the  same;  they  craved  oyer  of  the  letters  of  adminbtra- 
tion,  and  setting  them  out  with  their  dates,  stated  that  the  defendants 
took  the  goods  on  the  14th  of  February  1844,  and  that  administration 
was  not  granted  to  the  defendant  Caroline  until  the  27th  of  February 
1 844 ;  that  the  plaintiff  had  brought  his  action  for  the  taking  of  the 
goods  on  the  14th  of  February  1844,  and  detaining  them  from  that  day, 
and  averred  that  from  the  day  of  the  death  of  the  said  Stephen,  until  the 
day  on  which  administration  was  granted,  the  goods  were  not  liable  to  be 
taken  or  detained  by  the  defendant  Caroline  as  administratrix. 

To  each  of  these  pleas  the  defendants  demurred  specially.— *Jonidar  m 
demurrer.— >There  were  several  other  pleasy  upon  which  isauea  in  fact 
were  joined. 

Mr.  Francis  A,  Fitzgerald  (with  whom  was  Mr.  Napier)^  iu  support 
of  the  demurrers. 

As  to  the  fifth  plea  to  the  first  avowry,  it  is  multifarious :  the  avowry 
states  three  distinct  detainers  at  distinct  periods  of  time,  and  at  distinct 
requests,  and  the  plea  attempts  to  put  all  in  issue  upon  this  traverse. 
Cumulative  traverses  are  allowed  only  when  the  several  facts  put  in 
issue  are  involved  in  one  proposition,  which  is  in  effect  the  matter 
traversed :  JRobinson  v.  Ralei^  (a). 

The  demurrer  to  the  sixth  plea  to  the  first  avowry,  and  fifth  plea  to  the 
second  avowry,  raises  two  questions-^^first,  whether  an  administrator  may, 
after  administration  granted,  avow  for  the  detention  of  goods  under 
distress  by  his  testator,  in  the  interval  between  the  death  of  the  testator 
and  the  grant  of  administration  ;  secondly,  whether  an  administrator  may^' 
after  administration  granted,  avow  for  a  distress  made  by  himself  in  the 
interval  between  the  death  of  the  testator  and  the  grant  of  administration. 

These  pleas  are  bad,  as  they  contain  no  material  or  traversable 
allegation ;  but  though  the  pleas  are  bad,  the  questions  may  be  raised 


(a)  1  Burr.  816. 
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H.  T.  1845.  on  general  demurrer  to  the  first  avowry.  As  to  the  first  qoestion, 
9jJf^]*52I5^  ^^®  distress  being  impounded  by  the  testator,  was  in  the  custody 
BOG  BBS  of  the  law,  and  the  re-taking  of  the  goods  by  the  owner,  after  such  a 
DEJONcouBT  taking,  would  be  a  pound  breach:  Six  Carpenters'  case  (a);  Gilbert 
on  Distress,  88,  181.  The  only  way  in  which,  after  impounding, 
the  owner  could  regain  possession,  was  by  replevin  or  assent  of  the  party 
distraining ;  even  tender  of  the  rent,  after  impounding,  would  be  no  bar 
to  the  action  of  pound  breach,  nor  could  it  be  pleaded  in  bar  to  an 
avowry :  Alwayes  v.  Broome  (b) ;  so  that  the  circumstance  that  in  the 
interval  between  the  death  of  the  intestate  and  the  grant  of  administration 
there  was  no  person  to  give  a  valid  release  for  the  rent,  is  not  material, 
because  a  tender,  after  impounding,  is  too  late,  the  goods  being  in  the 
custody  of  the  law.  The  rent  in  arrear  vested  in  the  administratrix  by 
relation  from  the  time  of  the  death  of  the  intestate,  and  therefore  was  in 
her  in  the  interval  between  the  grant  of  administration  and  the  death  of 
the  testator.  The  custody  of  the  law  must,  therefore,  in  that  interval 
have  been  a  custody  for  the  benefit  of  the  administratrix,  and  an  act  of 
law  which  she  has  a  right  to  adopt  by  her  avowry  :  Com.  Dig.  Admims* 
tration,B.  10;  Thorpe  v.  Stallwood  (c) ;  Foster  v.  Bates  (d).  That 
case  decides  than  an  administrator  may  adopt  an  act  of  an  agent  of  the 
intestate  in  the  interval  between  the  death  and  the  grant  of  administra- 
tion, though  the  agent  did  not  know  who  would  take  out  administration. 
There  the  administrator  might  have  treated  the  agent's  act  as  tortious ; 
but  here  the  case  is  much  stronger  in  our  favour,  for  the  act  adopted  is 
the  act  of  law — qua  neminifacit  injuriam. 

As  to  the  second  question,  it  may  be  admitted  that  a  pvty 
has  no  authority  to  distrain  before  administration  granted,  and  there- 
fore a  rescue  of  the  distress  before  impounding  would  be  lawful; 
and  also,  that  a  subsequent  grant  of  administration  to  the  dis- 
tnuner,  would  not  make  the  rescue  unlawful  by  relation,  that  being 
the  very  case  to  which  the  doctrine  of  relation  does  not  extend; 
but  after  the  impounding  of  the  distress,  the  authority  of  the  dis- 
trainer may  be  made  good  by  relation ;  for  after  impounding,  though 
by  a  distrainer  without  authority,  the  owner  can  only  obtain  his  goods  by 
replevying :  Anonymous  (e)  ;  Cotsworth  v.  Bettison  (f).  In  the  same 
way,  the  grant  of  administration  to  tlie  distrainer,  before  avowry,  estab- 
lishes his  authority  by  relation  at  the  time  of  the  distress,  because  it 
vests  in  him  by  relation,  at  that  time,  the  rent  in  respect  of  which  the 
distress  was  made :  1  Sound.  265 :  and  this  is  strictly  in  accordance  with 
the  doctrine  generally  laid  down— viz.,  that  all  acts  of  an  executor  de  wm 
tortf  if  he  subsequently  takes  out  administration,  are  made  good:  Com  Dig. 

(a)  8  Bep.  147.  {b)  2  Lutw.  1263. 

(c)  6  Sc.  N.  C.  716.  (<f/  12  M.  &  W.  826. 

(#)  1  AndersoD,  31.  (/)  1  Salk.  247. 
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Adminutrator,  C.  3^;  Doe  d.  Palter  ▼.  Putitn  (o).     It  was  there  heW  H.  T.  1645. 

that  ia  an  ejectment  by  an  admtaitftralor,  the  denute  amy  be  U'td  oa  Ae  ^"^*^^^ 

dajr  brfor*  the  grant  of  letters  of  admioistrataoa.  boobbs 


V. 
DBJONCOUBT 


Mr.  Hobartj  and  Mr.  PigeU  contra. — We  do  not  rely  on  the  pleas,  bat 
wm  contend  th«  avowries  are  bad  on  general  demarrer.  The  ease  of 
Tkcfrpe  V.  Stidlwood,  relied  oo  by  the  other  side,  was  merely  an  applica- 
ti«Q  of  the  old  authorities,  as  te  (be  position  laid  down  in  1  Wm$*  Emort. 
403,  that  an  administrator  could  maintaia  trover  as  well  as  trespass  in  suoh 
«aBes ;  and  the  raasen  is,  if  it  were  otherwise,  there  would  be  no  remedy 
for  the  wrong  done ;  and  the  case  of  Feiier  v.  Boies  only  applied  the 
4loetrine  of  waBviag  the  iort  and  bringing  msumpek. 

We  are  entitled  to  assume  that  every  detention  amounted  to  an 
.original  taking  of  the  goods*  The  principal  question  then  is,  can  a 
|Mflrty  distrain  before  admiaistratioa  has  been  granted  to  him  ?  Koane 
Th  Diii  (h)  b  an  £  fortiori  case  against  the  doctrine.  In  that  case  the  right 
tcl  diitratn  existed  at  common  law,  the  interest  of  the  landlord  in  the 
firenaiaee  being  a  term  of  years,  vested  in  ^he  administrator  of  the 
intestate,  iaoident  to  distress.  There  was  a  geaerid  avewry  in  that  case, 
and  ibe  question  arose  on  the  evidence,  and  it  is  more  strongly  in  our 
faf«nr,  because  the  right  dees  not  arise  here  at  common  law ;  and  Preocot 
¥•  Bauohor  (c)  shows,  thai  under  the  statute  the  eieeulors  had  not  that 
right.  Iw  OUb.  MM.  2,  it  is  said,  that  at  common  law  the  noa-paymeat 
<if  the  rent  would  be  a  forfeiture  of  the  feud,  and  the  reversion  bek)nged 
to  iha  owaar  el  the  fee  when  ha  died ;  therefore,  the  administrator  could 
aH»i  cBstran,  not  bmg  owner,  nor  could  the  executor  for  the  same 
vaaaoo.  Thea  came  the  10  Oar,  1,  staL  2,  c.  5,  which  provides  that  the 
yersenal  rapresentatives  of  tenants  in  fee,  &c.,  may  distrain  for  arrears 
dmm  in  the  Mfetime  of  the  testator.  The  right  to  distrain  only  existing 
4iiider  the  statute,  the  defendant  not  being  administrator  at  the  time 
ihe  distfese  was  made,  does  not  come  within  its  terms,  therefore  the 
aloctrine  of  relation  dees  not  apply ;  for  he  caanet  say  that  because  the 
f^raot  gafve  the  right,  that  therefore  he  has  a  parliamentary  authority. 
Tlw  right  to  dietraia  is  aot  iomdeut  to  the  rent  either  by  statute  or 
«ottiiaon  law,  bat  the  statute  made  it  incident  to  the  character  of  executor 
•r  adaiMftiator*  The  Act  gives  the  same  right  to  sue  as  to  distrain,  and 
if  relation  applied  in  one  case,  it  appHes  also  in  the  other ;  therefore,  if  he 
has  a  right  to  distrain  he  could  maintain  an  action  of  debt,  yet  the  action 
oi  ddbi  eoufd  not  be  sustained  before  administration  granted.  Barefoot 
V.  Barefoot  (d)  decides,  that  if  a  man  releases  a  debt,  and  afterwards  take 
out  letters  of  administration,  it  will  not  bar  him,  for  the  right  was  not  in 

(a)  Al.  &  N.  4d3.  (b)  Al.  &  N.  496. 

<ir)  3  B.  &  Ad.  849.  (d)  Palm.  411. 
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H.  T.  1845.  him  at  the  time  of  the  release;  and  this  case  has  been  followed  by 
Queen'sBench.  WhitehaU  v.  Squire  (o)  and  Doe  d.  Hornby  v.  Glenn  (6).— [Peeeih,  J. 
RooBRs  There  is  a  case  reported  before  Joy,  C.  B.,  Lyone  v.  Mulderry  {e), 
DEjoKcouBT  i°  which  it  was  held,  that  a  person  who  improperly  disposes  of  goods  of 
an  intestate,  and  afterwards  takes  out  administration,  may  then  maintain 
trover  for  their  recovery.  The  report  of  that  case  is  inaccurate, 
because  it  states  that  more  of  the  property  was  taken  away  by  the 
defendant  than  had  been  sold  by  him  to  the  intestate*] — In  WooUey  ▼• 
Clarke  {d)^  Lord  Tenterden  says  '<  Thore  is  a  manifest  dbtinction  between 
'*  the  case  of  an  adminbtrator  and  an  executor :  an  administrator  derives 
"  his  title  wholly  from  the  Ecclesiastical  Court.  He  has  none  until  the 
'*  letters  of  administration  are  granted,  and  the  property  of  the  deceased 
'*  vests  in  him  only  from  the  time  of  the  grant."  This  is  analogous  with  the 
cases  on-  the  Statute  of  Limitations :  Murray  v.  Ectst  India  Company  (e) : 
it  was  there  held  in  an  action  by  an  administrator  upon  a  bill  of  exchange 
payable  to  the  testator,  but  accepted  after  his  deatbi  that  the  Statute  of 
Limitations  begins  to  run  from  the  time  of  granting  letters  of  administn- 
tion,  and  not  from  the  time  the  bill  became  due,  there  being  no  cause  of 
action  until  there  is  a  party  capable  of  suing:  Pratt  v.  Swaine(f). 

Great  inconvenience  would  arise  from  the  doctrine  contended  for — dis- 
tress is  aJesHnum  renUdium^  it  is  a  substitution  for  a  suit;  how  is  it  possible 
to  determine  the  right  of  the  distrainer  ?  If  he  was  executor  he  may,  for 
he  can  show  the  will,  but  if  there  be  no  administration,  if  the  tenant  pay  the 
rent  how  is  he  to  be  relieved  from  a  subsequent  adminbtration,  for  the 
distrainer  may  abandon  the  first  proceeding?  The  administration  may 
be  postponed  indefinitely,  and  the  tenant  must  either  leave  the  goods  with 
the  distrainer,  or  replevy  them  with  a  certainty  of  being  defeated  if  ano- 
ther party  takes  out  admiebtration.  It  is  siud  that  the  landlord  b  obliged 
to  sell  within  fifteen  days,  but  they  state  in  their  avowry  that  the  tenant 
assented  to  the  continuance  of  the  distress:  Winterboume  y. Morgan (g), 
— [CBABiPTON,  J.  Are  we  called  on  to  decide  thb  question  ?]— The 
avowry  is  for  a  distress  in  the  lifetime  of  the  testator,  and  if  you  hold 
that  the  adminbtrator  was  entitled  to  dbtrain,  there  will  be  no  lunit  to 
the  relation,  and  the  administrator  will  be  entitled  to  hold  the  goods 
longer  than  the  intestate  could;  in  Dufyer  v.  Peacock (h),  it  was 
assumed  that  he  should  sell  in  fifteen  days.  The  avowry  b  founded  on 
the  admission  that  every  detention  amounts  to  a  taking* 

Mr.  Napier,  in  reply_The  fifth  plea  to  the  first  avowry  tenders  ao 

(a)  1  Salk.  296.  (b)  1  A.  &  E.  49. 

(c)  Hayes,  634.  («0  6  B.  &  A1.  746. 

tr)  6  B.&  Al,  904.  (/5  8  B.  &  C.  986. 

(g)  11  East,  394.  -  (h)  9  Fox  &  S.  34. 
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immaterial  issue,  and  the  traverse  is  too  large.  The  plaintiff  was  tenant  of  H.  T.  1845*^ 
the  premises  when  the  distress  was  made,  and  the  rent  in  arrear  is  vested  in  Q^^'^^f^' 
his  administratrix  from  the  time  of  the  death  of  the  intestate.  The  3  &  4  boobbs 
Vic*  c.  105,  s.  61,  gives  the  administratrix  the  right  to  recover ;  and  the  dbjoncoubt 
taking  here  bebg  alleged  to  be  hj  the  defendant  as  administratra,  that 
section  puta  lessor,  ezeoutor,  and  adminirtrator  on  the  same  footing,  as  to 
recovery  of  arrears  of  rent.  At  the  time  of  the  lessor's  death  the  goods 
were  impounded  on  the  premises.  The  15  Cr.  2,  c.  8,  s.  6,  enables  lessors 
to  sell  distresses  on  the  premises,  in  like  manner  as  persons  taking  distress 
for  rent  may  do,  off  the  premises ;  and  the  25  Cr.  2,  c.  1 3,  s.  5,  specifies 
the  time  within  which  distresses  may  be  sold.  Even  under  the  English 
Acts,  goods  might  be  detained  a  reasonable  time :  Pitt  v.  Shew  (a) :  and 
therefore,  if  the  goods  had  been  wrongfully  detained  by  Stephen  Dejon- 
court,  that  would  not  defeat  the  right  of  the  administratrix  to  detain  the 
same  goods  (which  were  on  the  premisel)  for  rent  due  to  her  as  adminis- 
tratrix. But  even  if  that  issue  was  material,  the  traverse  is  too  large,  for 
it  puts  the  whole  in  issue.  It  appears  all  his  goods  were  impounded  at 
the  time  of  Stephen  Dejoncourt's  death,  as  a  distress  for  rent  due  to  him, 
and  the  opportunity  for  a  tender  of  the  rent  had  boen  lapsed  at  that  time : 
Firth  V.  PuTvii  (6).  The  goods  were  in  custodid  legis^  for  the  benefit 
of  the  person  who  would  be  appointed  personal  representative. 

The  sixth  plea,  however,  raises  an  important  question  on  the  doctrine 
of  relation.  The  second  avowry  and  cognizance  is  the  common  one; 
by  4hat  plea  it  appears  that  the  letters  of  administration  were  granted  on 
the  27th  of  February  1844,  and  the  taking  of  the  goods  was  on  the 
14th  of  February.  But  the  day  of  the  taking  is  not  material,  though 
it  were  not  Jaid  under  a  videlicet :  2  CMtt.  Plead.  843,  note  d^  5th  ed.  It 
is  not  averred  the  defendant  was  not  administratrix  at  the  time  of  the 
taking ;  and  the  second  avowry  relies  on  the  td&ing  by  C.  Dejoncourt  as 
administratrix.  The  only  objection  to  our  avowry  would  be  a  repugnance 
10  dates ;  but  that  is  only  matter  of  special  demurrer :  Ring  v.  Roxbo- 
rough  {d).  The  sixth  plea  to  the  first  avowry,  and  the  fifth  plea  to  the 
second,  do  not,  therefore,  raise  the  question  of  relation. 

But,  suppose  it  to  be  raised,  and  that  it  so  appears  on  the  record, 
that  a  distress  is  made  on  behalf  of  an  estate  of  Stephen  Dejoncourt, 
afterwards  administration  is  taken  out  by  C.  Dejoncourt,  who  adopts 
the  distress ;  then  replevin  is  brought,  and  the  bailiffs,  therefore,  justify, 
and  the  administratrix  avows.  We  say  the  law  of  relation  emphatically 
applies ;  any  stranger  may  distrain ;  and  it  is  not  necessary  that  at  the 
time  of  the  distress  he  had  authority  for  so  doing,  if  afterwards  his 
acts  be  adopted :  Hull  Pickersgill  (e).     The  authority  need  not  be  shown 

(a)  4  B.  &  Aid.  208.  (b)  6  T.  R.  4S2. 

(c)  2  C.  &  J.  418.  (d)  3  B.  Moo.  620. 
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H.  T.  1845.  until  replevin  ib  brougiil.  With  regard  ti^  aa  eMiculor»  the  caae  ha 
i^^ueen^sBenek.  „\^^  .  mutehsad  y.  Taylor  (a).  The  a^nimslratria  was  entitled  to  the 
Ro«BR8  rent,  and  to  the  remedj  bj  ditlrese  eader  the  statute,  and  the  baiiiii 
DBJOircouBT  ^^®  ^^  hbertj  to  distrain  for  the  benefit  of  those  wlo  sdept^d  tbeh 
act  and  avowed  :  Vmugham  v.  Browne  {h)\  BuUti^t  Nut  Prim,  143} 
Com.  Dig.  tit.  Admmistrator,  kHer  C.  3,  (vol.  1,  p.  493^  ^  The  adminie- 
^Mration  granted  witt  tegititnate  aU  intermediate  acts^  aod  justify  a 
^retainer."  The  adnunistrator  may  affirm  er  disaffirm  tbeaeta  of  the 
bftiliff,  aod  the  adoption  by  him  can  only  be  made  after  he  is  adminislra- 
tor  I  FoUer  v.  Baiet  (c).  In  Keene  y.  Doe  th«  letters  of  admisistnition 
were  not  get  until  after  issue  jeined  :  PraU  f.  Swmme{d^  The  iUtete 
puts  eaecnter  and  adminbtralor  on  the  same  Ibeiing,  and  the  cases  on 
the  other  side  are  net  law.  Massy  v.  Dembirry{o}  tnmed  on  the  qnee- 
tion  of  notice.  AU  the  authorities  are  discussed  in  J%orpe  v.  StmU* 
wood  (f).  The  case  of  an  ejectment  diiers ;  that  is  a  proceeding  in 
Court,  which  »  distress  is  not  i  CurHe  t.  Vernon  {gy 

Crahttoiv,  J. 

Entertoiniog,  as  we  do,  no  difficehy  as  to  this  case,  we  think  it  expedient 
to  dispose  of  it  now.  I  need  not  notice  the  pleas,  they  are  abaadoaed 
by  the  party  who  should  support  them ;  the  question,  therefore,  arises 
upon  the  avowries  and  cognisances ;  and  must  be  considered  as  if  there 
had  been  a  general  deoMnnrer  to  them ;  and  my  impremion  is,  that  the 
avowries  are  bad  on  general  demmrrer. 

Two  questions  have  been  raised  in  the  argument;  first,  as  to  the 
time  when  the  title  by  administration  arose  to  the  defendant,  sad 
secondly,  as  to  the  effect  of  that  title  by  rektion  to  the  titM  ef  the 
intestate*^  death.  It  was  contended  that,  open  the  avowries  theee  is  no 
.  interval  of  time  between  the  death  of  the  intestate  and  the  grant  of 
administration,  because  in  the  avowries  that  grant  to  the  defendant  aad 
the  death  ol  the  intestate  are  laid  upon  the  same  day ;  but  takrag  it  to 
be  80,  the  administration  m\HX  hove  been  after  the  death  of  the  intes* 
tate,  and  it  signifies  not  whether  the  intervol  was  more  or  less  than  a 
day,  for  the  purpose  of  the  argument*  But  again,  the  defsniknt  is  not 
bound  by  the  day  seated  in  the  avowry,  a«d  it  is  rather  strong  to  bind 
the  phiintiflr  by  that  date,  and  to  presume  against  the  law  of  the  £ccl«s^> 
astical  Court,  that  the  administratiofi  was  taken  out  the  day  of  tht 
intestate's  death,  since  we  know  that  no  administration  can  be  talen  out 
until  fourteen  days  after  his  death.     In  the  interval,  therefore,  which 

(a)  2  P.  &  D.  367.  {h)  Andr.  318. 

(c)  12  M.  &  W.  233  (/O  8  B.  &  C.  287. 

{e)  See  on  this  case  9  Vin.  133. 
r/)  6  Sc^  N.  R.  7 16.  ig)  3  Term  Rtp.  69. 
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moal  have  oocurred,  what  righl  had  the  defendant  to  take  or  detiuo    H.  T.  1846. 

Ibe  plftiptiff 't  goods  ?    It  U  said^  that  during  that  interval,  the  goods  were    *^*£«5*- 

la  the  cufitody  of  the  law ;  that,  however,  is  not  the  statemeDt  of  the  first        roqehs 

Mowry  s  the  statement  is,  that  they  had  heen  distrained,  and  that  they    dbjohcou&t 

remaikied  im  the  deteotion  of  the  landlord,  hy  compact  with  the  tenant : 

Ihej  were,  therefore,  under  detention  at  the  death  of  the  landlord*  and 

to  retnained  moder  the  defendant's  detainer.     The  first  avowry  justifies 

the  whole  taking,  specially  setting  out  what  it  was,  vis.,  a  taking  by  the 

wieetate,  and  a  ooatiouation  of  that  taking  by  the  administrfttor,  and  then 

•eknowledges  the  whole  s  therefore  the  doctrine  of  relation  must  arise,  as 

there  waa  and  must  have  been  a  period  between  the  death  of  the  intestate 

wad  the  taking  of  administration.    We  must  take  it,  upon  the  first  avowry 

ibat  the  distress  was  madoi  and  the  defendant's  detaiaer  made  before  the 

letters  of  admiBiatratioo  were  taken  out ;  and  that  being  so,  the  question 

arises,  whether  the  proceeding  can  be  justified  under  the  circumstances  ? 

Has  a  person  a  right  to  detain  a  distress  after  the  death  of  a  party,  and 

afterwards  justify  that  detainer  by  taking  out  administration  to  that  party 

to  whom  the  rent  was  due  before  the  time  of  the  distress  ?    I  apprehend, 

the  case  is  clear  sgainst  such  &  distresa;  and  that  without  overruling 

JEmim  v«  Dee^  or  PatUu  v.  Patten^  we  cannot  decide  for  the  defendaot. 

The  executor  derives  title  from  the  will,  the  administrator  has  no  title 

ttolil  administration  has  been  taken  out,  and  that  is  the  reason  why  the 

execator  may  distrain  before  probate,  for  the  prdsate  is  only  evidence  of 

hie  title,  hui  the  administrator  cannot  distrain  before  admittistration, 

beeause  the  letters  ef  administration  are  not  merely  proof  o^  but  con* 

stiiute  his  title. 

Bei  ift  is  said  that  that  title  has  relation  back  to  the  death  of  the 
intestate;  partly  it  has,  partly  it  has  not.  For  the  benefit  of  the 
estate  it  has ;  the  whole  property  vests  in  the  administrator  from  the 
moaieot  ol  the  death  of  the  intestate,  and  he,  therefore,  can  bring 
trespass  or  trover,  or  assumpsit  for  it,  when  he  obtains  adipinistration. 
It  is  said,  however,  that  although  he  cannot  institute  proceedings  in  a 
Court  of  law  until  administration,  yet  his  other  acts,  such  as  a  distress, 
wtU  be  legalised  by  his  subsequent  administration.  I  apprehend  that  is 
going  too  far.  The  doctrine  of  relation  in  this  respect  will  be  satisfied 
by  aUowiog  an  authority  in  the  administrator,  before  administration  taken 
ettt,  to  do  all  acts  which  he  can  legally  do,  for  the  purpose  of  collecting 
and  preserving  the  properly  of  the  intestate,  but  not  to  warrant  his  doing 
awy  acts  which  he  had  not  at  the  time  title  to  do.  The  case  referred  to  in 
1 2  Jf.  ^  W.  226,  was  an  action  of  assitmpsit  by  an  administrator  com- 
neneed  after  his  legal  title  had  accrued ;  that  was  a  case  coming  within 
the  doctrine  of  relattoii,  for  the  moment  he  took  out  administration^  the 
fMroperty  was  his  from  the  time  of  the  death  of  the  intestate,  and  he 
was,  therefore,  entitled  to  maintain  assumpsit.  And  so,  also,  in  the  case  of 
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K.  T.  1845.  a  retainer,  no  dottbt,  mi  executor  de  son  tart  cannot  retain,  bat  nr 
Queen^sBenck.  adminittrator  can.  I  was  struck  by  the  distinction  taken  by  the  Chief 
BOOBB8  Justice,  in  Patten  v.  Patten :  he  says,  that  letters  of  administratioD  wiH 
l>BJONcouBT  operate  by  relation  io  enable  the  administrator  to  reco? er  a  chattel  pro* 
perty  from  the  time  of  the  deaCh  of  the  intestate,  yet  it  does  not 
effectuate  a  legal  proceeding.  Is  a  distress  a  legal  proceeding  ?  Is  it 
not  in  the  nature  of  a  commencement  of  a  suit  ?  The  defendant  it  the 
actor,  because  the  first  step  is  taken  by  him ;  he  makes  the  distress,  wbicb 
may  be  considered  the  commencement  of  the  action,  but  he  has  no  right 
to  distrain  by  anticipation.  He  may  get  a  title,  but  that  will  not  make 
the  act  which  was  tortious  legal.  It  is  said  that,  an  entire  stranger  may 
go  on  the  land  and  make  a  distress,  and  afterwards  look  for  some  person 
who  has  title,  in  whose  name  to  make  cognizance,  and  that  then  he  is 
justified  for  all  he  has  done  before :  but  that  is  because  the  other  partj 
had  title  at  the  time  the  distress  was  made.  He  may  make  the  distress 
in  the  name  of  the  party  having  title,  and  the  law  will  presume  that  he 
had  authority  at  the  time  the  distress  was  so  made. 

Now,  what  is  the  case  upon  the  second  avowry  ? — [The  learned  Jadge 
read  the  avowry.] — If  the  statement  be,  that  the  administrator  made  the 
distress  after  the  grant  of  the  letters  of  administration,  the  avowry  is  well ; 
but  if  the  statement  be  understood  to  be,  that  the  distress  preceded  the 
administration,  the  avowry  is  bad.  Now,  from  the  statement  that  the 
intestate  died  on  the  12th  of  February,  that  administration  was  granted 
on  the  12th  of  February,  and  that  the  distress  was  made  by  the  defendaot 
on  the  same  day,  we  are  called  on  to  presume  that  the  administratioD 
preceded  the  distress.  But,  that  presumption  we  cannot  make  for  the 
defendant.  He  should  have  shown  that  he  had  a  title  to  distrain,  bj 
showing  that  he  had  the  character  of  administrator  before  he  made  the 
distress.     This  he  has  not  shown. 

The  two  avowries,  therefore,  stand  on  the  same  footing,  and  both,  I 
think,  are  bad. 

Perbin,  J. 

I  think  upon  the  present  pleadings  the  taking  must  be  assumed  to  hare 
been  before  the  letters  of  administration  were  granted ;  it  appears  so  from 
the  first  avowry.  Upon  the  second  avowry  there  is  some  mystification,  it 
does  not  so  distinctly  appear,  but  at  all  events  it  is  not  shown  that  it  was 
after  the  letters  of  administration  granted.  It  states  that  the  testator 
made  his  will,  and  then  states  that  letters  of  adminbtration  were  granted, 
and  it  is  not  shown  that  the  taking  was  after  administration ;  then  the 
inference  is  that  it  was  before,  and  therefore,  the  question  is,  whether  it 
is  the  law  of  the  land,  that  when  a  person  chooses  to  say  I  am  entitled  to 
administration,  he  may  distrain,  and  until  the  question  of  his  right  is 
settled,  the  property  is  to  remain  in  his  possession  ;  because  if  entitled  to 
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distrain-i-that  is»  to  take  by  anticipation   io   ezecotioDy  another  may    H.  T.  1845. 

do  so  too,  waiting  until  the  matter  is  settled.     It  appears  to  me  mon-    Q«^'*^gy^ 

sirous  to  suppose,  that  a  man  should  be  permitted  to  take  the  property       boosbs 

of  another,  upon  the  allegation  that  he  owes  rent,  before  he  shows   pbjoncoubt 

title  or  can  give  a  discharge,  and  before  he  can  sell  the  dbtress.    I  would 

be  slow  to  hold  that  doctrine  unless  it  were  shown  to  be  clear  law.     It 

would  be  a  very  dangerous  doctrine  in  this  country.     I  do  not  find  any 

authority  for  it.    Kean  v.  Dee  goes  far  to  show  he  cannot ;  but  I  should 

require  authority  on  the  other  side  to  satisfy  me  that  so  extraordinary  a 

proposition  was  the  law.     The  case  of  a  bailiff  does  not  furnish  an 

ejMloq;ji  because  he  professes  to  act  in  the  name  of  the  person  having 

existing  title,  and  on  the  authority  of  the  person  who  could  give  receipt 

for  rent ;  and  I  am  not  disposed  to  extend  the  doctrine  that  furnishes 

farther. 

Upon  these  grounds,  my  opinion  is  that  these  avowries  cannot  be 
sustained. 

Judgment  for  the  plaintiff. 
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Nov.  4. 


RUSSELL,  AisigMe  of  JOHNSTON, 

WHALEY. 

(Exchequer  (f  Pleas.) 


Mb.  Hates  moved  to  «Kteikl  the  tim  for  making  op  the  biH  of  eiccp- 

I  fit  tbo  SfttiBgs  dkv 


A    motioii   to 

dme  for  mak-  tioBS,  which  had  been  talMo  on  the  trial  of  this 

ingup  abiUof  i^  TVimty  Term. 

mutt  be  upon 

notice.  p^  Curimn. 

Thit  motioii  molt  he  upon  notice. 


No  rale. 


Nov.  6. 


DANIEL  HUGHES 

V. 

G.  BROWNE,  J.  MALLEY,  J.  BOURKE,  J.  PADDEN, 
T.  PHIBBIN  and  J.  HIGGINS. 


A  Sheriff  ieii-  Tbespass.— ^Tbe  first  count  of  the  declaration  stated  that  the  defeodsnti, 

ing  and  Belling  on  the  Ist  of  September  1841,  and  on  divers  other  days,  broke  and 

^re  than  suf-  entered  a  certain  house  of  the  plaintiff,  situate  at  Killalla  in  the  coantj  of 

tirf*"*A^  **'  ^*y*^>  made  a  noise  and  disturbance  therein,  and  stayed  and  continoed 

amonnt  of  the  there  for  the  space  of  ten  days ;  that  they  seized  and  took  divers  goods 

exeontion,  • 
does  not  there- 
by renderhimself  liable  to  an  action  of  trespass. 

Trespass  against  a  Sheriff  and  others  for  breaking  and  entering  plaintiff's  house,  and 
seizing  and  converting  his  goods ;  the  defendants  justified  nuder  KjL/a,;  to  which  the 

filaintiff  replied  that  the  defendants,  "  of  their  own  wronff,  seized  and  took  the  goods  and 
'  chattels  in  the  introductory  part  of  that  plea  mentioned,  to  a  greater  extent  and  much 
''more  than  was  necessary  fbr  the  purpose  in  that  plea  mentioned,  in  manner  and  form  as 
''  the  plaintiff  had  in  and  by  his  declaration  complained  against  them  the  said  defendants ;" 
SMd,  on  demurrer,  that  the  replication  was  bad,  a  Sheriff  not  being  liable  in  trespass  for 
an  excessiTe  seizure. 

The  plaintiff  having  fallen  back  upon  the  defendants'  plea  as  defective,  for  omitting  to 
aver  that  one  of  the  defendants  had  done  any  act,  or  in  any  way  participated  iu  the  seizure 
or  sale  of  the  goods,  and  that  the  plea  was  therefore  bad  as  not  amounting  to  a  confession 
by  all  the  defendants  of  the  charges  contained  in  the  declaration ;  Held,  that  the  plea  was 
cured  by  pleading  over,  the  plaintiff  having,  by  his  replication,  admitted  that  all  the 
defendants  had  joined  in  the  seizure  of  the  goods. 
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and  chMteU  of  the  plaintiff  there  found  and  being  in  the  said  bouse,  of   |f.  X.  1843. 
the  falue  of  £1000,  and  carried  away  the  samey  and  converted  and   ^f^'jf^^* 
disposed  thereof  to  their  own  use.     The  second  count  was  for  an  a$por»       hughes 
Umit  of  the  goods  and  chattels. 

To  this  declaration  the  defendants  pleaded  tirst,  the  general  issue; 
secondly,  as  to  the  breaking  and  entering  the  said  hou|e  in  the  said  first 
couni  mentioned,  and  making  a  noise  and  disturbance,  and  slaying  and 
continuing  therein ;  and   there  seizing  and  taking  the  said  goods  and 
chattels  of  the  plaintiff,  in  the  first  count  mentioned,  and  converting  and 
disposing  of  the  same  to  their  own  use  ;  and  also,  as  to  the  seizing  and 
taking  of  the  said  goods  and  chattels  of  the  plaintiff  in  the  last  count  of 
the  declaration  mentioned,  and  converting  and  disposing  thereof  to  their 
own  use,  actio  non^  because  they  say,  that  before  the  said  time,  when  and 
soforth,  to  wit,  on  the  12th  day  of  June  A.  D.  1841,  one  Samuel  Croker 
sued  and  prosecuted  out  of  the  Court  of  the  Exchequer,  at  the  Queeii's 
Courts,  Dublin,  k  fieri  facias^  directed  to  the  Sheriff  of  the  county  of 
Mayo,  commanding  said  Sheriff,  that  of  the  goods  and  chattels  of  John 
Phibbin  and  the  present  plaintiff,  he  should  cause  to  be  made  the  sum  of 
£365.  Os.  6d.,  which  the  said  Samuel  Croker  had  recovered  against  them  in 
th«  said  Court  of  Exchequer,  which  said  writ  duly  marked,  '* afterwards,  and 
"  upon  the  return  thereof,  to  wit,  on  the  25th  day  of  August  A.  d.  1841, 
**  to  wit,  at  Killalla,  in  the  county  aforesaid,  was  delivered  to  the  said 
^  defendant  John  Bourke,  who  then  and  there  was  Under-sheriff  of  and 
**  acting  for  and  on  behalf  of  the  said  defendant  Geoffrey  Browne,  which 
<*  said  defendant  Geoffrey  Browne,  then  and  from  thence  until,  and  at  and 
**  after  the  return  of  the  said  writ,  was  Sheriff  of  the  said  coMuty  of  Mayo, 
**  by  virtue  of  which  said  writ  the  said  defendant  Geoffrey  Browne,  so 
'*  being  Sheriff  of  the  said  county  of  Mayo/'  made  his  warrant  directed 
to  the  defendants  John  Padden  and  Thomas  Phibbin,  his  bailiffs,  com- 
manding them  of  the  goods  and  chattels  of  the  said  John  Phibbin  and  the 
plaintiff,  they  should  cause  to  be  made  the  said  sum  of  £365.  Os.  6d. :  that 
said  warrant  was  afterwards  delivered  to  them  by  defendant  James  Malley, 
the  assistant  and  servant  of  the  Sheriff,  and  by  his  command ;  by  virtue 
whereof  the  defendants  John  Padden  and  Thomas  Phibbin,  peaceably  and 
quietly  entered  the  said  house,  the  outer  door  being  then  open,  in  order 
to  seize  and  take,  and  did  then  and  there  seize  and  take  the  said  goods 
and  chattels  in  the  introductory  part  of  the  plea  mentioned,  for  the  pur- 
pose of  levying  the  sum  so  marked  at  foot  of  the  said  writ,  as  by  said  writ 
and  warrant  commanded ;  and  in  so  doing  necessarily  made  a  little  noise 
and  disturbance,  and  continued  therein  so  doing  for  the  space  of  time  in 
the  first  count  mentioned,  doing  no  unnecessary  damage  to  the  plaintiff; 
and  afterwards,  that  defendant  .James  Higgins,  as  servant  of  the  said 
Sheriff  and  by  his  command,  sold  and  disposed  of  the  said  goods  and 
chattels  for  the  purpose  of  levying  said  sum  of  £365.  Os.  6d.,  and  by  such 
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M.  T.  1843.   sale  thereof  the  said  Sheriff  made  and  levied  the  said  sum,  towards  satis- 
EgpchMf  Pleas,  faction  of  the  damages,  costs  and  expenses  aforesaid,  as  it  was  bwful  for 
HUGHES       him  to  do.     Verification. 

Similiter  to  first  plea.  Replication  to  the  second  plea,  precludi  nam, 
'<  Because  he  saith  that  the  said  defendants,  at  the  said  time,  when  and 
**  soforth,  of  their  own  wrong,  seized  and  took  the  said  goods  and  chatteb 
<<  in  the  introductory  part  of  that  plea  mentioned,  to  a  greater  extent,  and 
'*  much  more  than  was  necessary  for  the  purpose  in  that  plea  mentioned, 
**  in  manner  and  form  as  the  said  plaintiff  hath  in  and  by  his  said  deda- 
<*  ration  complained  against  them  the  said  defendants ;  and  this  he  the  said 
**  plaintiff  is  ready  to  verify,  wherefore,"  &c. 

To  this  replication  the  defendants  demurred,  assigning  the  following 
special  causes  of  demurrer :— That  the  replication  to  the  second  plea  of 
the  defendants,  pleaded  in  reply  to  the  first  count  of  the  declaration,  did 
not  support  or  sustain  the  said  first  count,  as  according  to  the  rules  of 
good  pleading  it  ought  to  do ;  and  that  the  replication  contained  matter 
not  pursuant  to  the  said  count,  but  departed  from  the  same  in  this,  that 
whereas  by  the  said  first  count  the  plaintiff  complained  against  the 
defendants  as  if  the  supposed  cause  of  action  in  the  said  count  mentioned 
had  been  an  immediate  and  direct  trespass  committed  by  the  defendants 
to  the  property  of  the  said  plaintiff,  with  force  and  arms;  yet,  in  the 
replication  to  the  defendants'  second  plea  of  justification,  under  a  certain 
writ  of  fieri  facias,  regularly  issued  forth  of  her  Majesty's  Court  of 
Exchequer,  and  directed  to  the  defendant  Geoffrey  Browne,  as  High 
Sheriff  of  the  county  of  Mayo,  the  plaintiff  alleged  and  relied  upon  a  mere 
consequential  injury  to  him,  arising  from  the  acts  of  the  defendants  to 
justified  as  aforesaid,  and  thereby  developed  in  his  replication  a  cause  of 
action  variant  from  that  in  the  count  both  in  substance  and  form  ;  the 
ground  of  complaint,  as  appearing  from  the  replication,  being  the  subject 
matter  of  an  action  of  trespass  on  the  case  only.  And  also,  that  the 
replication,  although  it  professed  to  be  and  contain  an  answer  to  the 
whole  of  the  second  plea,  did  not  in  truth  contain  any  answer  to  the  said 
plea,  being  a  justification  under  the  regular  process  of  a  Court  of  compe* 
tent  jurisdiction  and  of  record.  And  also,  that  the  replication  tendered 
an  immaterial  issue,  and  offered  for  trial  a  matter  which  could  not  deter- 
mine whether  or  not  the  defendants  were  guilty  of  the  said  supposed 
trespasses  mentioned  in  the  first  count  of  the  declaration.  And  that  the 
plaintiff  had  not  in  his  said  replication  denied,  confessed  or  avoided  the 
substantial  matter  in  the  second  plea  alleged.  And  that  the  replication 
ought  to  have  concluded  to  the  country,  and  not  with  a  verification,  said 
replication  purporting  to  be  a  replication  de  injuricL 


Mr.  W.  D.  Ferguson,  in  support  of  the  demurrer.— The  grounds  of 
demurrer  may  be  reduced  to  two :  First,  the  replication  is  pleaded  in  bar 
of  the  plea,  instead  of  by  way  of  new  assignment.    Second,  the  replica- 
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lion  is  a  departure  from  the  count.    First,  the  replication  is  in  confession    M.  T.  1843. 

and  avoidance  of  the  defendants'  plea  of  justification  in  toto,  and  its   E^h»o/Pl^, 

operation  would  he  to  treat  the  Sheriff  as  a  trespasser  ab  initio  (a)  ;  but       hughes 

the  Sheriff,  by  seizing  too  many  goods  in  execution  under  a  ^  fa,,,  if  a 

trespasser  at  all,  is  only  a  trespasser  in  respect  of  the  excess  and  not  from 

the  beginning.      The  general  principle  of  parties  becoming  trespassers 

ab  initioy  by  their  subsequent  conduct,  is  stated  in  ihtkSijc  Carpenters* 

case  (6).     The  principle  of  that  rule  of  law,  if  founded  upon  any  reason, 

which  has  been  doubted,  is  upon  this :  that  where  the  law  gives  a  general 

pe^tnie^on  to  a  private  individual  to  do  a  voluntary  act  for  his  own 

benefit,  or  that  of  his  employer,  so  long  as  he  acts  within  the  scope  of 

that  license,  it  will  legalise  his  acts,  and  contemplate  that  he  was  acting 

by  virtue  of  that  permission  and  in  pursuance  of  it ;  but  the  moment  he 

takes  occasion,  by  means  of  that  permission  so  given  him,  to  commit  a 

trespass,  and  thus  abuse  the  general  license  he  had,  the  law  withdraws  its 

shield,  and  leaves  his  acts  from  their  inception,  exposed  and  unprotected, 

and  repudiates  the  idea  of  his  having  ever  acted  under  the  general  license 

or  having  ever  contemplated  a  legal  act. 

The  Sheriff,  on  the  other  hand,  acts  not  under  a  general  license,  but 
a  specific  command,  not  tender  an  authority  given  to  him,  but  under  an 
order  peremptorily  enforced,  and  not  voluntarily  of  his  own  mere  motion, 
but  of  necessity  and  by  compulsion.  In  Garland  v.  Carlisle  (c).  Baron 
Vaughan  says,  **  The  Sheriff  acts  as  a  ministerial  officer  in  execution  of 
**  the  command  he  receives  in  the  King's  name  from  a  Court  of  Justice, 
<«  and  which  command  he  is  bound  to  obey.  He  is  not  a  volunteer 
^  acting  from  his  own  free  will,  or  for  his  own  benefit,  but  imperatively 
**  commanded  to  execute  the  King's  writ.  He  is  the  servant  of  the  law, 
*^  and  the  agent  of  an  overruling  necessity."  Again,  he  says  (p.  81), 
the  Sheriff  **  being  the  servant  of  the  law,  stands  distinguished  from  third 
«« persons,  who  are  under  no  legal  obligation  to  intermeddle  with  the 
**  property  of  others,  and,  therefore,  act  at  their  peril." 

On  the  second  ground,  the  replication  is  a  departure  from  the  first 
count  %  it  does  not  allege  any  matter  which  could  sustain  or  support  a 
count  in  trespass ;  in  other  words,  considering  the  count  and  replication 
together,  and  the  matters  of  the  plea  confessed,  the  plaintiff  has  miscon- 
ceived his  action. 


QThe  Court  here  called  on  the  plaintiff's  Counsel  to  support  the 
replication.] 

Mr.  Walter  Bourke^  and  Mr.  Monahan,  Q.  C,  for  the  plaintiff. — The 

(a)  See  7  Ad.  &  £1.  167 ;  5  B.  &  C.  tf  6 ;  and  6  Taunt.  198. 
ih)  8  Coke,  290,  Ist  resol.  (c)  2  Cr.  8c  M.  77. 
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M.  T.  1843.    Sheriff  had  no  right  to  seize  or  sell  more  than  was  sufficient  to  siliify 

Bath,ofPkaa.   the  amount  of  the  execution — [Chief  Babon.     The  writ  comniaods 

the  Sheriff  to  $eiae  the  goods  and  chattels  of  the  debtor,  and  to  make 

thereout  so  much  as  will  satisfy  the  execution,  but  that  does  not  prohibit 

or  preclude  him  from  seizing  more  than  sufficient  for  that  purpose.    If 

he  do  not  tell  more  than  sufficient,  in  what  respect  is  he  a  tort-feasor  ?]— i> 

He  is  a  wrongdftr  for  the  excess  in  the  seizure,  and  as  such,  it  is 

submitted,  he  is  liable  as  a  tresspasser. — [Pennefatbee,  B.     The  writ 

oift.fr.  commands  the  Sheriff,  that  of  the  goods  of  the  debtor  he  shall 

cause  to  be  made  the  amount  marked  on  the  execution.     The  Tery 

mandate  of  the  writ,  therefore,  seems  to  imply  that  the  Sheriff  may  Mte 

more  than  sufficient  to  satisfy  the  writ,  but  that  he  is  not  unnecessarily 

to  9ell  more  than  sufficient  for  that  purpose.     All  the  goods  and  chattels 

of  flie  debtor  are  bound  by  the  writ.     But  even  should  the  Sheriff  M 

more  than  sufficient,  have  you  any  authority  to  show  that  he  is  HiUe  in 

trespa99  for  the  excess  ?     I  am  not  now  speaking  of  an  action  of  troter 

or  on  the  case.] 

Admitting  that  the  replication  cannot  be  sustained,  the  plaintiff  is  at 
liberty  to  foil  back  on  the  defendants'  second  plea,  which  is  bad  on  general 
demurrer.  That  purports  to  be  a  plea  of  justification  as  to  dl  the 
defendants  under  the^^.yb. ;  but  in  order  that  all  should  justify,  all  sbovld 
admit  the  charges  contained  iA  the  dechiration.  It  does  not,  however, 
appear  by  th\9  plea  that  the  defendant  John  Bourke  did  any  act,  or  took 
any  part  in  the  seizure  or  sale  of  the  plaintiff's  goods.  The  plea  indeed 
avers  that  the  writ  was  delivered  to  him  as  Under-sheriff,  but  it  does  not 
allege  that  he  granted  the  warrant  or  did  any  other  act  under  it.  Aa  to 
him,  therefore,  the  plea  is  bad  as  not  containing  a  confession  of  the 
trespasses;  but  being  bad  as  to  one  defendant,  it  is  bad  as  to  alL — 
[Pen^efathek,  B.  I  question,  very  much,  whether  the  plea  is  bad  on 
general  demurrer.  It  alleges  that  the  writ  was  delivered  to  the  Sob- 
sheriff,  and  then  avers  that  the  High  Sheriff  made  the  warrant  under  it. 
Does  not  that  imply  that  the  Sub^sheriff  handed  over  the  writ  to  the 
High  Sheriff  to  enhble  him  to  make  the  warrant?  And  are  we  not 
then,  on  general  demurrer,  to  infer  that  the  Sob-sheriff  did  some 
act  ?] — It  is  not  averred  in  the  plea  that  he  did  any  act. — [PESvm* 
FATHER,  B.  No,  and  for  that  reason  the  plea  might  have  been  bad  on 
special  demurrer.     But  is  it  not,  at  all  events,  cured  by  pleading  over  ?] 


Mr.  Napier,  for  the  defendants,  in  reply. — The  plea  has  been  cored 
by  pleading  over :  Cocks  v.  Nash  (a) ;  Igoe  v.  0*Hara  (6). 

Secondly — The  replication  is  clearly  bad ;  for  where  the  Sheriff  sells 
under  an  execution  more  than  sufficient  to  satisfy  the  debt  and  costs,  he 


(a)  2  M.  &  8c.  434. 


(b)  IJ.  &  S.  443. 
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is  liable,  not  in  trespass,  but  in  trover  for  the  excess:  Batchelor  v. 
Vyse  (a).  In  that  case  Tindal,  C.  J.,  says,  "  The  law  allows  the  Sheriff 
'<  to  seize  a  reasonable  quantity  of  the  debtor's  goods,  but  he  must  know 
^  when  he  has  sold  enough  to  satbfy  the  execution/' 

Brady,  C.  B. 

That  quite  accords  with  the  view  we  werb  disposal  to  take.  This 
case  is  very  much  like  that  cited  from  Moore  Sf  Scott  The  defect 
in  the  plea  consisti  in  its  omitting  to  stale  that  Bourke^  the  Under- 
sheriff,  seiied  or  took  the  goods  of  the  plaintiff;  but  the  replication 
adnitti  that  he  took  the  goods>  for  it  says  that  he,  of  his  own  wrong, 
took  them,  and  to  a  greater  extent  than  was  necessary  for  the  purpose  in 
the  plea  mentioned^  The  plaintiff,  thus,  by  his  replication  construes  the 
plea  as  if  it  hiul  averred  that  the  defendant  Bvurke  joined  with  the 
other  defendants  in  doing  the  act.  After  such  a  cenfession  en  the 
plaintiff's  part,  is  it  competent  to  him  to  object  to  the  plea  on  the  greuM 
of  the  omission  of  such  an  atertient  ?  We  think  not ;  w^  have  no 
doubt  then  that  the  plea  hta  been  cured  by  pleading  over,  and  that  thd 
replication  is  bad ;  bet  under  the  eirenmstances,  we  think  it  righl  thei 
tile  plaintiff  should  have  liberty  to  amend  gene^aHy,  upon  the  terms  ef 
paying  the  costs  of  the  defendants'  pleas  and  demurrer ;  also,  the  costs 
of  this  argument,  and  aU  the  costs  to  be  incerred  by  the  amendment ; 
the  defendants  to  be  M  liberty  to  plead  de  novo. 


M.  T.  1843. 
Eaek,ofPieas4 


Demurrer  allowed. 


(a)  4  M.  &  So.  063. 
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M.T.  1843. 

Exch.of  Pleas. 


DOE,  Lessee  of  BOILEAU  and  others, 

17. 

♦        CASUAL  EJECTOR. 

Nw.  10. 
In   an   eject-    EJECTMENT  at  common  law  for  non-payment  of  rent.— The  affidavit  of 

ment  at  com-   \}^q  person  who  served  the  summons  in  ejectment,  stated  that  be  had 
mon    law    for  *,  .  .        /      i  #  i 

non-payment      called  on  several  occasions  at  the  premises  for  the  recovery  of  the  posses- 

^^^rtv^o^ld    ®*^"  ^^  which  this  ejectment  was  brought;  that  on  each  occasion  he 

not  be  served   found  them  locked  up;    that  there  was  no  person  there  to  give  him 

mons^^thr^"   admittance;   that  there  was  no  dwelling-house  on  the  premises;  that 

Court  deemed   they  consisted  of  a  large  yard,  with  stables  and  offices  built  around 

a  service    tv  o      •» 

posting  on  the    &Qcl  enclosed  by  a  gate ;  that  one  Byrne  was  tenant  to  or  claimed  to 

premises    and    y^^y^  some  interest  in  said  premises ;  that  he  could  not  find  where  the 

by  service   of  * 

the    summons    said  Byrne  then  was ;    that  he  was  informed  that  Byrne  had  left  the 

Son  <m   ano^   country,  leaving  the  said  premises  wholly  unoccupied  and  untenanted : 

ther  person,      that  deponent,  on  the  31st  of  October  then  last,  called  at  the  house 

key  of  the       ^^  ^"^  Margaret  Dunn,  the  mother-in-law  of  the  said  Byrne,  in  the 

premises,  and    county  Dublin,  and  was  informed  by  her  that  Byrne  and  his  family  used 

was  anthorised   to  reside  there  with  her,  but  had  lately  left  the  country ;  that  she  refused 

for  ttfem  gwSd   *^  *®'*  deponent  to  what  part  of  the  world  the  said  Byrne  had  gone ;  that 

service     on       she  further  informed  deponent  that  she  had  the  key  of  the  said  premises, 

V^^'         and  also  had  a  letter  in  her  possession  from  the  said  Byrne  authorising 

her  to  let  or  treat  about  the  said  premises.     The  affidavit  further  stated, 

that  deponent  then  served  her  with  a  true  copy  of  the  declaration  and 

summons  in  ejectment,  desiring  her  to  send  the  same  to  Byrne  ;  and  also 

posted,  on  the  1st  of  November  then  last,  a  true  copy  on  the  gate  of  the 

premises  in  question. 

Mr.  Lewis  Morgan  now  moved  that  the  service  of  the  declaratioa 
and  summons  in  ejectment  on  Byrne,  ahready  had  in  the  manner 
stated  in  the  affidavit,  might  be  deemed  good  service.  This  is  an  eject- 
ment brought  at  common  law  to  recover  the  possession  from  Byrne,  the 
late  tenant,  by  virtue  of  a  power  of  re-entry  reserved  in  the  lease,  and 
accruing  to  the  lessors  of  plaintifif  by  a  forfeiture  for  non-payment  of  rent. 
The  Courts  have  power  and  authority  to  substitute  service  of  the  decla- 
ration and  summons  in  ejectment,  as  well  in  an  ejectment  on  the  title,  is 
for  non-payment  of  rent  under  the  statutes :  2  Houjard^s  E.  P.  77 ; 
Longfield  Eject,  pp.  33,  37,  129 ;  2  Fox  ^  Smith,  56  note.  It  may  be 
objected,  that,  in  a  case  like  the  present,  where  the  tenant  in  possession 
has  absconded,  so  that  no  personal  service  can  be  eflfected  on  him,  the 
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Court  will  not  interfere,  but  leave  Che  landlord  to  bis  common  law  M.  T.  1 843* 
remedy,  by  entry  and  sealing  a  lease  on  the  premises ;  but  it  may  be  Bxch.of  Pieat. 
answered,  that  the  Court,  acting  on  the  maxim  **  that  no  man  shall  take 
advantage  of  his  own  wrong/'  will  not  compel  a  landlord,  seeking  to 
recover  possession  from  his  defaulting  and  absconding  tenant,  to  proceed 
under  the  old  and  dangerous  method  of  entering  and  sealing  a  lease  on 
the  premises,  but  will  grant  an  order  to  substitute  service,  as  in  such  case 
the  fraud  of  the  tenant  suspends  the  necessity  of  giving  him  notice ;  Ruip- 
ningion  Eject  2  ed.  171 —  more  especially  where  from  the  mal-practice 
and  fraud  of  the  tenant,  by  keeping  the  premises  locked  up,  it  cannot 
be  ascertained  whether  they  are  legaUy  vacant  or  not :  Doe  d.  Law  v. 
Hoe  (a)  ;  Doe  d.  Lowe  v.  Roe  (6) ;  since,  if  the  premises  be  not  legally 
vacant,  the  judgment  had  in  such  an  ejectment  may  afterwards  be  set 
aside  with  costs,  as  in  the  case  of  Savage  v.  Dent  (c),  recognised  in 
Doe  d.  Lowe  v.  Roe^  supra^  per  Dampier,  where  lessee  of  a  public  house 
took  another,  and  removed  to  it  his  goods  and  family,  but  left  some  beer 
in  the  cellar ;  the  rent  being  in  arrear,  the  landlord  sealed  a  lease,  as  on 
a  vacant  possession,  delivered  an  ejectment  and  signed  judgment,  which 
was  afterwards  set  aside  with  costs.  There  are  many  cases,  both  in  this 
country  and  in  England,  in  which  a  service  of  the  declaration  and 
summons  in  ejectment  on  the  title,  by  posting  the  premises,  has,  under 
the  circumstances  set  forth  in  the  affidavits,  namely,  that  the  tenant  had 
absconded  and  could  not  be  found,  leaving  the  premises  locked  up,  been 
deemed  good  service  on  the  late  tenant  in  possession :  Doe  d.  Green  v. 
Ejector  (d) ;  Doe  d.  Buckle  v.  Roe  (e)  ;  Doe  d.  Farlay  v.  Roe  (f)  ; 
Doe  d.  Hele  v.  Roe  (g) ;  also,  where  from  violence  offered  to  the  process- 
server,  it  became  impossible  personally  to  serve  the  tenants  in  possession : 
John  Jack  d.  Joseph  Carey  and  Henry  Rose  v.  Ejector  (h).  The 
present  case  is  stronger  than  any  of  those  cited,  because  we  have  not  only 
posted  the  premises,  but  also  delivered  a  true  copy  of  the  declaration  and 
summons  in  ejectment,  to  a  party  having  the  key  of  the  premises  and 
professing  to  be  authorised  by  the  late  tenant  to  let  them« — [Bbabt,  C.  B. 
There  can  be  no  doubt,  on  the  general  principle,  that  the  Court  has 
authority  to  deem  the  service  already  had  in  an  ejectment  on  the  title, 
good  service ;  but  is  there  any  reported  case,  in  which  a  party  having  the 
key  of  the  premises  for  the  object  of  letting  them,  has  been  considered 
an  agent  of  the  tenant,  so  as  that  service  on  him  was  deemed  good  service 
on  the  tenant  ?] — The  recent  case  of  Doe  d.  Scott  v.  Roe  (i)  is  exactly 


(a)  1  Jurist,  240. 

(c)  Str.  1064;  S.  C.  Boiler,  N.P. 

(e)  1  New  Rep.  293. 

(g)  2  Chit  Rep.  178. 


{b)  3  Chit.  Rep.  177. 
(d)  2  Fox  &  Smith,  66. 
(f)  1  Chit.  Rep.  506. 
(h)  2  Fox  &  Smith,  120. 


(t)  6  Biog.  N.  C.  267.    See  al«o  Jnoiu  Jurist,  950. 
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M.  T.  1643.  w  poiptm^tbar^,  the  t^ant  jn  p^sesaiop  bairing  lU^seoodedt  le^viog  the 

^^^PieoM*  ]^y  Qf  (he  hou^e  for  which  thQ  ejectmeot  wa^  brought,  io  the  haods  of  % 

POE         house-broker,  lu  order  that  be  might  let  th#  bpuse;  the  leisor  of  plaiaiif 

V*  served  a  declaration  in  ejectment  on  the  cbrk  of  the  houae-broker,  at  hii 

office,  and  aQ^ed  a  copy  on  the  door  of  the  premiaes;  the  rale  for  jodlg- 

ment  was  made  absolute  in  the  first  instance. 

Per  Curiam' 

On  the  authority  of  the  last  case  you  are  entitled  to  your  order. 
It  is  Ordered  by  the  Court,  that  service  of  «aid  ejectment  ah'eady 
had  on  Margaret  Dunn,  be  deemed  goed  service  of  said  ejeel- 
meiu  on  Luke  Byrne,  a  tenant  io  fiossession  of»  or  who  claiau 
aome  right,  title  or  interest,  in  the  premises  in  said  ejectmeDt 
mentioned*  without  further  motion,  serving  this  Order  on  aud 
Margaret  Duiin,  and  plating  a  copy  thereof  on  the  entimnce  gala 
of  said  premiaes. 


CRAIG  ».  BYRNE. 

Nov.  7, 15. 

Trespass.  TRESPASS  quare  clau$uvi  fregit.    The  first  count  of  the  declaration  vu 

Plea,  that  af-  jfor  breaking  and  entering  plaintiff 's  close  and  prostratiqg  a  party  waH 

mitting  of  the   &c.     The  secpnd  count  was  fojr  a,n  asportuvit* 

trespass,  and         jj^g  defendant's  third  plea  was  as  follows : — Actio  turn ;  "  Becao^ 
before  the  ex-  '  "^      .    .  -    ,         . .  '    ,  .       .  i 

hibiting  of  the   •'*  he  say9,  that  after  the  committing  of  the  said  several  trespasses  m  said 

alrreed  h^       *^  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  the 

tween  plaintiff  «  plaintiff  against  him,  the  defendant,  in  this  behalf,  to  wit,  on  the  fint 

that  the  latter   "day  of  October,  ip  the  year  of  our  Lord  1841,  to  wit,  at,**  &c  "it 

should  do  and    «  ^^3  o«reed  by  and  between  the  plaintiff  and  the  defendant,  that  the 

perform  cer-  -o  *  ■  ^  ^ 

tain  work  <<  defendapt  should  do  and  perform  certain  work  which  was  then  agreed 

Jen  atfreed       **  ^^^^^  **"^  ^°^  *°^  furnish  materials  for  the  same  for  the  plaintiff,  in 
upon,  and  fdr- 

nish  materials  for  the  same,  ibr  the  plaintiff,  in  satisfaction  and  discharge  of  the  trespass. 
Averment,  that  in  pursuance  of  the  agreement,  the  defendant  did  and  performed  the 
work  and  foand  ana  provided  materials  for  the  same  for  the  plaintiff,  and  that  the  plain- 
tiff accepted  and  received  such  work  and  materials  in  full  satisfaction  and  discharge  of 
the  trespass.  Demurrer,  upon  the  grounds  that  neither  the  nature  of  the  agreement, 
nor  particulars  of  the  work  performed  had  been  stated  with  sufficient  certaintj.  HeUy 
that  the  plea  was  good ;  first,  because  the  statement  of  the  agreement  was  inunaterial, 
and  could  not  have  been  traversed  by  the  plaintiff;  and  secondly,  that  a  statement  of  the 
particulars  of  the  work  would  have  been  objectionable,  as  falling  within  the  rule  pro* 
hibiting  the  introduction  into  pleadings  of  mattera  of  evidence. 
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BYRNE. 


**  full  satisfaction  and  discharge  of  the  said  trespasses  io  the  said  declaration    M.  T. i  843. 

**  mentioned,  and  of  all  damages  by  the  plaintiff  sustained  by  reason  of  ^fch^o/Plmu. 

**  the  committing  thereof.     And  the  defendant  avers,  that  in  pursuance        craiq 

''of  said  agreement,  he,  the  defendant,  did,  at  the  plaintiff's  request, 

''  from  time  to  time,  after  the  making  of  the  said  agreement,  and  before 

**  the  exhibiting  of  the  bill  of  the  plaintiff,  against  him  the  defendant, 

**  in  this  behalf,  to  wit,  on  the  2nd  day  of  October,  in  the  year  of  our 

''Lord  1841,  and  on  divers  days  and  times  after  that  day,  and  before 

"the  1st  day  of  January,. in  the  year  of  our  Lord  1842,  do  and  per- 

"  form  the  work  aforesaid,  and  find  and  provide  materials  for  the  same 

"for  the  plaintiff,  which  work  and   materials  were  of  great  value,  to 

"wit,  of  the  value  of  £100;  and  the  plaintiff  then  and  there  accepted 

"  and  received  such  work  and  materials,  to  the  extent,  value  and  amount 

"  aforesaid,  in  full  satisfaction  and  discharge  of  the  said  trespasses  in  the 

"  8ud  declaration  mentioned,  and  of  all  damages  by  the  plaintiff  sustained 

"  by  reason  of  the  committing  thereof.     And  this  the  defendant  is  ready 

"  to  verify,**  &c 

Demurrer,  assigning  for  special  causes  that  the  defendant  had  not  set 
forth  or  shown  in  or  by  his  plea  any  particular  work  to  have  been  agreed 
to  be  performed  by  him  the  said  defendant ;  and  also,  that  the  defendant 
had  not,  in  or  by  his  said  plea  set  forth  or  shown  the  quantity  or  value 
of  the  materials  alleged  to  have  been  agreed  to  be  supplied  by  the  said 
defendant ;  and  also,  that  the  said  defendant  had  not,  in  or  by  his  said 
plea  set  forth  or  shown  any  particular  work  performed  by  the  defendant, 
and  accepted  by  the  plaintiff  in  such  allied  satisfaction ;  and  also,  that 
the  defendant  had  not  in  or  by  his  said  plea  set  forth  or  shown  the  quan- 
tity or  value  of  the  materiak  in  the  said  plea  alleged  to  have  been  supplied 
and  used  by  the  defendant ;  and  also,  that  the  defendant  had  not  in  or  by 
his  said  plea  set  forth  or  shown  any  reasonable  satisfaction  for  the  tres- 
passes in  the  declaration  mentioned,  and  by  the  said  third  plea  admitted 
to  have  been  committed  by  the  defendant ;  and  also,  that  the  defendant 
had  set  forth  the  work  in  that  plea  alleged  to  have  been  agreed  on  by 
the  plaintiff  and  defendant,  and  alleged  to  have  been  performed  by  the 
said  defendant,  and  accepted  in  satisfaction  by  the  said  plaintiff,  in  so 
uncertain  and  general  a  manner,  that  the  plaintiff  could  not  know  what 
particular  work  the  defendant  would  attempt  to  establish  by  evidence  on 
the  trial  in  this  cause  to  support  the  alleged  work,  and  therefore  could 
not  be  prepared  to  answer  and  disprove  the  same. 

Joinder  in  demurrer. 


Mr.  Gihbony  for  the  demurrer. — When  the  defendant  pleads  a  con- 
tract, it  should  be  fully  set  forth:    Stone  v.  Bliss  (a);  ffinton  v. 

(a)  Bulst.  43. 
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M,  'Ii'.l84a^  /?o^(«).  And  in  HiU  v.  JlfonUxguQ^),  Bayly,  J.,  s?jrs:— «l  hwr« 
Ejechu}/Plea4^.  a  always  understood  tha,t'  the  pairty  wl^O;  pleads  a  contraqt  ipufit  set  it  out^ 
"  if  he  be  a  party  to  the  contract,  ^t  lies  as  much,  within  tljie  knpirle^^ 
**  of  the  defendant  aa  the  plaintiff.''  So  here*  the  natura  of  t^  agii^n^ent 
^o  which  the  defendant  was  a  pairty,  and  the  particulars  of  th^  i^^rk  p«D*- 
formed  by  him  in  pursuance  of  it,  being  i^tteifs  within  bi)i  knojuUdg^^ 
ought  to  hav^  been  stated  wi)lh  certainty  and  precision:  J'AM^^9fh  ▼* 
Stuart  (c) ;  Barker  v.  7%orx>^(<0;  the  last  of  which  <;^ses  is  pi^eciself 
in  point. 


Mr.  NapieTy  contra. — First  y  90  greater  <^ertai9jty  is  requir^  in  this.pleft 
t^n  would  be  requii;ed  in  a  declaration  in  indfMfatui,  offi^/wt^,  ta  whjych 
thi^  generi^  statement  of  the  work  and  ipaterials  ^oulc^  be  au^ci^tt 
being  matter  as  mucbi  within  the  kno^vledge  p/  tthi^  pUfntiff  a^  of  tJM 
defendant :  Aglionb^  v.  Touf^$on{e) ;  ^d  secondlyt  t)ie  p^r^o^nc^  <^ 
the  ^ork  is  pleaded  by  ^b;^  pf  satis£|ction,  and  the  p|^nti£^  the^Coroi 
has  no  right  to  traverse  the  accord :  Peytot^s  ca$e  (f).  X^^  6in^i|f  a 
decisive  answer  to  thp  demurrer. 

Mr.  MfilyneuXi  in  reply.— rThe  plea,  ip  by  way  of  accor4,  and  satiaii^ 
tion,  and  not  by  way  of  satisfaction  alonp,  and  therefore  fejf^M,  oft^ 
4pje8  not  9pply.  In  Bto.,  Abr.  Trattenf,  179«  4  4r*.7-9»  4o  xi|)#  is 
thus  stated  :  **  It  is  better  to  plpiKi  tho.  satigfi^ct^pi^  ifrithoMt.  accord^,  for  if 
*<  pleaded  although  nojt  qecpsMry,  it  becomes,  i^ateri^ ;  iipd  pVli^tiffil^ 
**  his  election  to  traverse,  either  tba  accord  OR  the  sitt^factlpa."  l^f 
plaintiff  here,  then,  has  a  right  to  traverse,  thft  aiQCPrc}};  ap4  if  ^(K  i^ 
^Uowa  th^t  the  accord  should  l^avei  been,  staj^ed  with  preci^Pr  T^ 
plaintiff  could  not»  with  safety,  hi^ve  travjeijsed.  the  accord  or  i^iieer 
ment  by  reason  of  the  uncertainty  wherewith  it  is  stated  in.  th^  pV9% 
which,  is  designedly  framed  for  the.  purpose  oi  foijci^g  th^  ^Uiatif  tp 
tri^verse  the  satisfaction.  The  only  mode  of  traversing,  the  i^ccor<i  moM 
be,  by  a  denial  that  the  plaintiff  agreed  to.  accept  the  work  in  the  8i|i4 
plea  mentioned,  the  plea  not  in.  fact  stating  whel;  th^^.  worki  lfaf^  Tb||ple# 
is  analogous^  oot  to  a.  count  for  work  and  hbour,  bufc  tp  %§pecia^  agifo^^ 
ment ;  and  such  a,  form  of  pleading  in  the  case  of  a  special  agrp^i^eDt 
would  be  bad. 

Secondly— The  plea  does  not  state  the  pi^ticular  i^ork  perforpMd,^oi 
the  quantity  and  value  of  the  materials  supplied*  It  has.  been  8ittd»  thaft 
these  are  matters  as  much  within  the  knowledge  o{  the  pbuntiff  as  of  the 
defendant ;  that,  however,  furnishes  no  answer  to  the  objection  for  want 


(a)  3  Mod.  86. 
(c)  1  T.  B.  748. 
(f)  T.  Raym.  399. 


(6)^3M.&S6L378« 
(d)  1  Wms.  Saond.  47. 
(f)  9  Co.  80. 
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of  cettitinty.  in  Andrews  v.  WJntehead  (a),  it  was  urged  that  less  c«f- 
tainty  was  teqoi^ed  in  pleading  what  ^bb  within  the  other  parly's  know- 
ledge ;  Imt  Bayly,  J.,  answered,  thit  is,  where  the  matted  is  peculiar^ 
Within  the  knowledge  of  the  other  party.  It  canbot  be  said,  that  tho 
work  performed  by  the  defendant  in  this  case  was  peculiarly  within  tlfe 
knowledge  of  the  plaintiff.  No  precedent  for  so  loose  %,  pkading  as  t!his 
cm  be  found.  This  general  way  of  stating  the  performance  of  work  aAd 
hihoiir  is  peculiar  to  decliaratians  in  indehitafiu  assumpsit — ^[Chisi' 
Babok.  What  do  yon  say  to  a  ptea  of  set-off?} — That  is  a  quasi 
dedamtiv^n ;  and  the  plaintiff  is  there  entitled  to  a  bill  of  particulars. 
With  the  loose  mode  of  pleading  tolerated  in  those  cases,  the  Courts 
trttiroduc^d  the  practice  of  requiring  a  bill  of  particulars,  which  prevented 
sui^rise  on  the  o|)posite  party.  But  the  defendant  here  seeks  to 
a?iiil  himself  of  a  general  statement  of  certain  work  done,  which  the 
plaintiff  has  tio  means  of  discovering  and  preparing  to  meet. — [Chiev 
BAlto!^.  U)p^on  a  projper  application,  the  defendtot  might  have  had  a  bill 
ttf  partkuUurs  in  this  case.] — There  is  no  instance  of  a  defendant  being 
obliged  to  furnish  particulars  except  under  a  plea  of  set-off  or  in  aik 
cjeictment,  where  he  is  the  actor. 

Cur.  adv.  vuU, 


M.T.lB4a. 

EwchMf  Pleas. 


Bbabt,  C.  B. 

Thi^  due  ^ais  aUowed  to  stand  over  fVom  the  last  law  day,  not  firom 
tey  diMdntty  which  we  felt  with  respect  to  our  decision,  but  thai  we 
iikight  have  an  opportunity  of  looking  into  .some  authorities  to  which  we 
#ere  referred.  It  is  an  action  of  trespass  quare  ciausum  fregHy  to 
which,  abaongst  other  pleas,  the  defendant  has  pleaded  the  following:— 
[His  LordsMp  here  read  the  third  plea.] — To  this  plea  the  plaintiff 
has  demurred,  upon  the  ground  that  neither  the  nature  of  the  egreement, 
nor  the  particulars  of  the  work  performed  pursuant  to  it,  have  been  stated 
with  reasonable  certainty. 

The  first  objection  which  has  been  urged  to  the  plea  is,  that  it  com- 
mences with  a  statement  of  an  agreement  between  the  plaintiff  and  the 
defbndant,  that  the  latter  should  perform  certain  work  for  the  former,  but 
that  it  does  not  state  that  agreement  with  sufficient  certainty.  This  plea 
hf  however,  in  snbstance,  nothing  more  than  a  plea  averring  the  per- 
formance of  certain  work  by  the  defendant  for  the  plaintiff,  and  the 
acceptance  of  it  by  the  latter  in  satisfaction  of  the  trespasses  complained 
of ;  and  in  that  point  of  view,  the  plea  would  have  been  perfectly  good, 
although  it  had  altogether  omitted  the  ititt'oductory  statement  with 
respect  to  the  agreement.  This  is  an  answer  to  the  main  argument  in 
support  o€  the  demurrer — namely,  that  by  reason  of  the  uncertainty  of 

(a)  13  East,  103. 
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M.  T.  1843.  ^^®  statement,  the  plaintiff  could  not  have  traversed,  or  taken  issue  on  the 
Exch.of  Pleas,  alleged  agreeement  or  accord  ;  for  if  any  such  traverse  or  issue  had  been 
taken,  it  would  have  been  bad,  as  a  traverse  of  matter  wholly  immaterial 
to  the  substance  of  the  plea,  and  which  matter  might  have  been  struck 
out  of  the  plea  without  vitiating  it. 

On  this  branch  of  the  argument,  the  case  of  Thwrman  v.  WUd{a)  is 
applicable,  as  showing  that  a  traverse  of  immaterial  matter,  or  one  involv- 
ing an  immaterial  issue  is  bad.  In  that  case  it  was  held,  that  where  a 
defendant  introduces  an  immaterial  averment  into  his  plea,  the  pbintiff 
cannot  in  his  replication  so  traverse  the  matters  of  the  plea,  as  to  include 
such  immaterial  averment  in  the  issue.  Therefore,  the  defendant  in  that 
case  having  pleaded  that  the  trespass  was  committed  by  the  command 
of  one  P.  Barry,  and  then  stated  an  executed  accord  between  the  plabtiff 
and  Barry,  with  the  content  of  the  defendant^  and  acceptance  thereof  by 
the  plaintiff  in  satisfaction  of  the  trespasses,  the  Court  ruled  that  a  repli- 
cation traversing  the  accord  and  execution  thereof  tert^  the  coneentofthe 
defendant^  was  bad  on  special  demurrer ;  for,  that  as  no  r^hts  of  the 
defendant  appeared  to  be  compromised  by  the  accord,  his  consent  was 
unnecessary.  This  is  a  decision  exactly  in  point,  and  therefore,  so  far  as 
regards  that  part  of  the  present  plea  which  states  the  agreement,  we  thiak 
it  is  immaterial,  and  that  consequently  it  could  not  have  been  traversed 
by  the  plaintiff. 

However,  the  demurrer  was  sought  to  be  sustained  upon  another 
ground,  viz.,  that  the  statement  of  the  work  done  is  too  general ;  tktt 
ground  is,  in  our  opinion,  equally  unsustainable  with  the  former.  It 
appears  to  us,  that  it  would  lead  to  great  prolixity  in  pleading,  were  it 
necessary,  as  contended  for  by  the  plaintiff's  Counsel,  to  set  forth  in  tbt 
plea  the  nature  and  particulars  of  the  work  done,  or  the  quantity  and 
value  of  the  materials  provided,  and  that  such  a  mode  of  pleading  woald 
be  objectionable,  as  falling  within  the  authorities  which  prohibit  the 
introduction  into  pleadings  of  matters  of  evidence. 

In  the  course  of  the  argument,  I  adverted  to  the  instance  of  a  plea  of 
set-off,  which  is  just  as  general  in  the  statement  of  the  subject  matter  of 
the  set-off,  as  a  declaration  would  be  in  its  statement  of  the  same  cause  of 
action.  A  plea  of  set-off  is  in  truth  a  plea  of  satisfaction  made  so  by 
statute.  Were  this  a  plea  of  set-off,  the  statement  of  the  work  would 
be  sufficiently  certain  ;  and  it  appears  to  us  that,  as  a  plea  of  satisfaction, 
it  requires  no  greater  particularity.  Mr.  Molifnetup,  in  support  of  die 
demurrer,  on  the  first  point,  cited  a  case  from  Bro.  Abr.  (6),  which,  as 
cited,  created  some  doubt  in  my  mind ;  but  on  looking  to  the  case,  I 
find  the  plea  contuned  no  averment  of  an  acceptance  in  eatiefitction  oa 


(a)  11  A.  &  £.4^3. 
(b)  Bro.  Abr.  tit.  Traverse,  179;  4  H.  7-9. 
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the  part  of  the  plaintiff.     That  circumstance  clearly  distinguishes  the  M.  T«  1 845« 

plea  there  from  the  present  one,  and  remores  the  only  difficulty  which  I  ^fch,o/Pleat. 
felt  in  the  case.  craig 

We  must,  therefore,  overrule  the  demurrer,  and  gi?e  judgment  for  v* 

the  defendant.  btenb. 

Demurrer  overruled. 


THE  ATTORNEY-GENERAL  v.  UPTON. 

(Revenue  Exchequer.)  Nce^24. 

Scire  FACIAS  on  a  Crown-bond.— The  writ  was  in  the  following  form :—   5°  .*  **^^ 

.  facuu  OD  a 

*<  Whereas  John  Upton  of,  &c.,  in  the  county  of  Limerick,  Esq.,  by   Crown-bond  or 

«  bis  writing  obligatory  dated  the  20th  day  of  November,  in  the  year  of  S^o^^i^i 

^our  Lord   1840,  sealed  with  his  seal,  and  perfected  at  the  city  of  of  nultielre* 

i-in»^f     thai  it 

*♦  Dublin  in  the  parish  of  St.  Michael  the  Archangel,  in  the  ward  of  Sunneces- 
"  St.  Michael,  in  the  county  of  the  same  city,  and  now  remaining  of  ^^l  *?  **** 
«<  record  in  the  office  of  our  Chief  Remembrancer  of  our  Exchequer  in   dition  of  the 
«  Irekwd,  is  holden  and  firmly  bound  to  us  in  the  sum  of  £2000  sterling,   ^^^  "^^ 
*'  to  be  paid  to  us,  our  heirs  and  successors.  pearini^  from 

"  And  whereas  he  has  not  as  yet  paid,  or  caused  to  be  paid,  to  us  the   cour8e°of*pre- 
^  said  sum  as  is  said,  and  we  being  willing  that  the  said  sum  of  £2000   <'^®i>t8  in  the 
**  sterling  should  be  satisfied  to  us  with  all  speed,  as  is  just,  do  therefore   the  practioe 
*•  now  command  you,  that  you  omit  not  by  reason  of  any  liberty  in  your   ^nJiJJo^  *^' 
**  baliwick,  but  do  enter  the  same,  and  by  honest  and  lawful  men  of  your       Semble  that 
*<  said  bailiwick,  make  known  to  the  sud  John  Upton  that  he  be  before   '^^^  practioe 
<*  the  Barons  of  our  Exchequer  at  the  Queen's  Courts  Dublin,  on  Friday    the  anthori- 
*'  the  27th  day  of  January  instant  next  coming,  to  show  cause,  if  any  he   ^®"' 
**  can,  or  knows,  wherefore  we  ought  not  to  have  execution  against  him 
*<for  the  said  sum  of  £2000  sterling;  and  you  are  then  to  have  there  the 
<*  names  of  those  by  whom  you  shall  make  it  known  to  him,  and  this 
"  writ. 

**  Witness,  the  Right  Honorable  Maziere  Brady,  Chief  Baron  of  our 
*<8aid  Exchequer,  at  the  Queen's  Courts  aforesaid,  the  11th  day  of 
<«  January,  in  the  sixth  year  of  our  reign." 

The  defendant  having  pleaded  nul  tiel  record^  and  the  plaintiff  having 
replied  tiel  record^  a  day  was  fixed  for  the  inspection  of  the  record,  upon 
the  production  of  which  it  appeared  that  the  bond  was  conditioned  that 
one  N.  U.  should  duly  perform  the  duties  connected  with  the  office  of 
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a  Stamp  ^Kstrtbutor,  to  which  cifike  he  l^ad  been  recentij  appoiotvd. 
The  condilioD  (whteh  wn  of  eonideimble  ietogth)  was  anoelLed  to  tkt 
bond. 

Mr.  JR.  Fgrguior^  for  the  defendant.— The  condition  of  the  Crbira* 
bond  nbt  being  set  oat  in  the  scL  Ja^  the  defendant  is  prevented  from 
taking  advantage  of  any  defect  in  the  condition.  We  cannot  crave  oyer 
of  ity  as  in  the  case  of  a  common  hood,  and  then  demur,  because  oyer 
cannot  be  demanded  of  a  record.  When  the  condition  of  a  bond  in  so 
ordinary  case  is  set  out  on  oyer,  it  is  in  fact  part  of  the  plaintiff's  plead- 
ing ;  for  when  pleadings  were  ore  tenut  the  plaintiff  on  oyer  read  the 
condition,  and  the  defendant  then  demurred.  Now,  after  oyer  the 
defendant  sets  out  the  condition,  but  it  is  still  part  of  the  plaintiff^  plesd* 
ing,  who  is  supposed  te  haVe  read  it  in  open  Court.  **  The  effect  of 
setting  out  a  deed  in  oyer  is  to  incorporate  it  with  the  dedaratioo :" 
Com,  Dig,  Pleader,  Of  a  record,  however,  oyer  will  not  be  granted, 
and  cannot  be  claimed :  1  Chit.  PL  366.  If,  thereforci  a  defendtnt 
obtains  a  copy  of  it,  and  sets  it  out,  it  becomes  part  of  his  own  pleading, 
and  he  cannot  take  advantage  of  it.  It  is  consequently  dear,  that  the 
practice  of  this  Court  or  its  officer,  in  not  setting  forth  the  eoo<fitioQ  of 
the  Crown-bond,  deprives  the  defendant  of  all  opportunity  of  taking 
advantage  of  any  defect  or  irregularity  in  its  condition ;  such  a  practise^ 
however  inveterate,  should  not  be  upheld.  Atterbury  ?•  Ward(di 
and  Croee  v.  Porter  (b)^  show  that  the  condition  ought  to  be  set  out  ia 
the  sci,Ja,  MdUand  v.  Jenk%n9{c)  is  distinguishable;  for  there  the 
recognizance  and  condition  were  not  only  separate  instnimeDlsi  bat 
separate  records.  In  Hind  v.  Campbell  (d)  the  condition  is  set  out» 
although  subscribed  in  the  same  manner  as  in  the  case  of  a  bond.  Ia 
2  Saund.  on  Plead,  762,  in  debt  on  recognisance,  the  condition  u  set 
out,  although  it  is  subscribed  to  the  recognizance,  and  not  strictly  eiaho^ 
died  in  it;  so  also,  in  the  form  given  in  2  Chit,  on  Plead.  479* 

The  judgment  t>f  the  Lord  Chancellor,  in  The  Queen  v.  Hur^  («),  b 
decisive  on  this  point,  that  the  obligation  and  condition  of  tke  preseol 
bond  are  one  instrument.  Oyer  of  a  record,  as  of  letters  patent  enrolled 
in  Chancery,  cannot  be  claimed,  although  pleaded  with  a  profert ;  1  CUU 
on  PI.  366,  6tb  ed.,  and  cases  there  cited.  In  2  How,  Rev,  Exch,  there 
is  a  form  of  ed,  fa,  on  a  recognizance,  almost  identical  with  the  bond  ia 
this  case.* 


(a)  Barnea'  notes,  60.  {b)  Ibid,  389. 

(tf)  Ibid,  98,  {d)  LUly's  Entries,  581. 

(e)  4  Ir.  £q.  Bep.  887. 
•  See  LUljf't  Entiiei^  389 ;  itod  TidePt  Fom$^  447,  8th  ed. 
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BO  ii^f949rQ  precj^d^Qt  qh^  bt^  ibug^  i^  ^hiicK  i|  Ima  V^^ii  doi\e»  X^^ 
proce^ings,  are,  r«guVM;e4  l?3t  the,  ^1  «lc  ^,  (7.  3S^  <V  liP»,  /r- ;  ^uA  fvWjJ 
4aU4e4  ifi  ]^qUmm'^  S^fcs^e  J(mto$,  p.  U7,  i^  Xva  of  ihet  c%b^  q^^j 
^9^  -B^ir^Wi  %r9  sbort  mid  ul^^«^i^£M^tory  uo^  $  l^it.  19  the^  tihiifd*^ 
4(p#a^  ^.  .AwA;!^  («0— ;fhAct  ia  mp^^  (^^y  report^  U  wa^  lpei4 
OUP^WflWry  IQ  «e^  qHk  ^  coii4ijtift?  of.  tfte  ^gpognii^a^g,.  TAtf  ^tf««i^  iv 
^«<^(^)i^  %  4i6tiiic(  iwdiorjtj,.  tl^A  wbero  it,appg9i:g,  19  I^q,  been,  for  n 
long  Pffripd.  tbor  unHbrii^i  pr9«lj^  in  tbe.  qQic^  ta  ojvij^  tjbi,ek  cof  i^tipo,  from 
4h^  IC»f  A»  ^^  C?»<«rt.will  DPI  difltwb  it. 


Mr.  Ferguson,  in  reply.— The  statute  of  the  21  &  22  &.  3»  c«  ^0, 
uhOk^  90  c^9#reao^  aa  V^  |he  i9P<)e  of  plff^ijipg;  aqd  Boienhm  ▼. 
JW(c)  ap4  Robert^  Vr  f[ow<H:d{d)y  show  ti^  mere  pva^tjipe  wijl  qyo^ 
imr99t  1^  iiyprpp^  i9P4e'  of  ploadiog* 

C!i«r.  a(b«  ir«^^ 

'^Q^iirqcladour  ofl^r  W^ipaJ^ea^aevcb  io  the  o^ffi^^i;  prece<)ent« 
ID  cases  of  this  kind,  and  he  reports  to  uatjbati  there  i»,  qptt  #0^  recp^cd,  o£  9. 
ijppdern  de^  to  be  found  in  tho  oQoe  iq  whi.cb  ihg  coq4iti)9p  of  a  ^pwn- 
bpi^il  ori^  re4)pgDi£|ipGe  isisei  foi|tb  ifh  th^  scire  Jaciofi  i  bM({  qn,  t^^i^,  CQik- 
UMy«  h^,  b|i»  fwrnisb^d  q^  wUh  a  precedent.  uHtd  ii^  iji^  oSKc%  fo^  q^ipf 
years,  in  which  tbo  coDdiAipo  i^  npt  30t  fortL 

Such.bpi0g  the  «»lUed  cpnrso  o|  tbe  preoeA^Bt^  id  %\m  Cpwrt^  Wft^see 
no  reason  to  doTiate  from  it  in  the  present  instance,  and  we  accordingly 
bold  th|^  tbp  scimfrei0S,  is  sufficient  although  it  does  not  s^t  out  the 
condition  pf  thp,  hopd*  Speaking  for  myself  individually^  I.  would  say 
there  is  much  to  bp  iM^ged  in  support  of  such  a  pra^tic^*  I  do  not 
concur  in  what  is  stated  to  have  fallen  from  the  Court  in  the  case  of  The 
Queen  ▼•  HurUf  {e\  with  respect  to  the  necessity  of  setting  forth  in  a 
scire  facias  the  condition  of  the  f  ecognizance ;  nor  do  I  agree  that, 
upon  authority,  the  question  is  concluded.  The  rale,  as  there  stated,  no 
doubt,  may  apply  to  cases  in  which,  in  order  to  show  a  right  to  sue,  it 
is  necessary  to  state  a  breach  of  the  condition,  as  in  the  ordinary  case  of 
a  bail  bond,  in  which  the  parties  do  not  bind  themseWes  in  an  absolute  or 
unqualified  manner  to  pay  a  sum  certain,  but  in  which  they  bind  them- 
selves conditionally  to  pay  on  the  happening  of  certain  events.  But 
where  the  parties  become  bound  in  a  sum  certain,  and  the  condition  is 


(a)  p.  93. 

{€)  7  M.  &  W.  374. 


{b)  4  Ir.  £q.  Bep.  637. 
{d)  9M.&W.838. 


(f)  4  Ir.  £q.  Rep.  642. 
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M.  T.  1843.  for  the  benefit  of  the  opposite  party  who  seeks  to  avail  himself  of  it, 
Rev,  EjLch.  he  must  set  it  forth  in  his  pleading.  The  case  firom  the  Year  Book  {a) 
cited  in  the  argument  of  The  Queen  v.  Hurly  ((),  seems  consistent  with 
this  distinction;  and  the  cases  which  have  been  cited  from  Bame^ 
Notes  (c)  also  bear  out  this  view,  for  the  cases  in  which  it  was  there 
held  necessary  to  set  out  the  condition  of  the  recognizance  were  csaes 
of  bail)  and  nitl  tiel  record  was  accordingly  held  to  be  a  proper  plei. 
But  in  one  of  the  cases  quoted  from  Snm^ — Midland  t.  Jenkins  (<Q— 
which  was  a  scire Jacias  on  a  recognizance  of  bail  on  a  writ  of  error,  it 
was  held  to  be  unnecessary  to  set  forth  the  condition  of  tbe  recognizance; 
and  on  looking  to  the  form  of  the  recognizance  of  bail  in  error,  it  wiU 
be  seen  that  the  parties  become  bound  in  a  sum  certain  in  the  fint 
instance. 

We  hare  been  referred  to  a  precedent  in  LiUjfs  Eniriei  (e),  in  which 
the  condition  of  the  recognizance  is  set  out  in  the  scire  JackUf  but  that  it 
also  the  case  of  a  sdre  Jacias  on  a  recognizance  of  baiL  In  the  preceding 
page,  however^  of  the  same  book,  there  is  a  case  in  which  the  condltioQ 
of  the  recognizance  is  omitted  from  the  sdre  facias  (f)  ;  thus  shoving 
that  the  rule  which  requires  the  condition  of  the  recognizance  to  be  set 
forth  in  the  scire  ficias,  applies  only  in  cases  of  bail,  and  not  to  dra 
ordinary  case  of  a  bond  and  condition. 

In  CoMs  Entries^  p.  634>  there  is  a  precedent  also  iUitttrative  of  thii 
distinction ;  but  it  is  unnecessary  to  pursua  the  subject  further,  as  it  ii 
enough  for  us  to  say  that,  the  course  of  practice  and  precedent  in  thJB 
Court  being  such  as  I  have  stated,  we  will  not  now  disturb  it« 

Judgment  must,  therefore,  be  given  for  the  Attorney-General 


(a)  86  Hen,  6,  fol.  3.  (b)  4  Ir.  Eq.  Bep.  640. 

(c)  Jtteriwy  v.  Wardf  Barnes,  60;  Crosse  v.  Porter^  ibid.  339. 
Wp.93.  (e)p.62J. 

(/)  Ford  v.  Taylor f  p.  620. 
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tfjrtjbequer  tfj^amier* 


COFFEY  in  Error  v.  BURRISS. 

(In  Error  from  the  Common  Pleas.) 

This  case  came,  before  this  Court  on  a  writ  of  error,  brought  to  reverse 
a  judgment  of  the  Court  of  Common  Pleas,  which  was  given  on  a  bill  of 
exceptions  in  favour  of  the  plaintiff  below.  The  facts  and  circumstances  of 
the  case  are  fully  reported  in  the  6th  Irish  Law  Reports^  298-304.  They 
are  also  stated  in  the  judgment  of  Pennefather,  C.  J.,  in  this  Court. 
The  points  raised  by  the  bill  of  exceptions,  and  argued  in  the  Court  below, 
were  two  ;  first,  as  to  the  admissibility  of  the  evidence  of  a  witness  ;  and 
secondly,  as  to  the  propriety  of  the  direction  of  the  Judge.  The  same 
questions  were  argued  in  this  Court. 

Mr.  David  Lynch  and  Mr.  Macdonoght  Q.  Cm  for  the  plaintiff  in 
error,  cited  the  following  authorities  in  addition  to  those  which  were 
relied  on  in  the  Court  below.  As  to  the  competency  of  the  witness— 
Jordaine  v.  Lashbrooh  (a) ;  Smith  v.  Chambers  (6) ;  Doe  d.  Tatham  v. 
Wright  (c) ;  WorraU  v.  Jones  {d) ;  Doe  d.  Pye  v.  BramweU  (e).     As 


May  28. 
Jttne  4. 

To  a  declara- 
tion in  trespass 
a,  c,  /.,  for 
oreaking,  &c., 
the  plaintiff's 
close,  and 
erecting  pens 
and  tables 
there,  the  de- 
fendant plead- 
ed the  general 
issne ;  and  at 
the  trial  proved 
a  demi<te  for  a 
term  of  years  of 
lYxe  locus  in  quo 
in  the  follow- 
ing ttorms: — 
«  All  that  and 
<<  those  that 
'*part  of  the 
'*  house  known 
<' as  119  North 
'^  King-street, 
**  corner    of 

*^  Smitbfield,  consisting  of  the  small  room  of  the  bar  of  said  honse  fronting  Smithfield,  &c., 
'*  together  with  the  front  part  of  said  premises  extending  from  said  office  to  the  centre  of 
^'  Smithfield  market,  &c.,  and  to  be  ns^  by  said  R.  B.  (the  plaintiff)  as  astand  for  the  sale 
'*  of  cattle  and  hay,  according  to  the  usage  of  Smithfield  market ;"  and  also  gave  evidence 
of  a  custom  for  the  owners  of  houses  in  Smithfield  to  let  their  frontage  to  salesmasters  at 
a  rent ;  and  of  the  commission  of  the  trespass  complained  of.  On  the  other  hand,  the 
defendant  Rave  evidence  of  no  such  usage  being  in  existence  in  Smithfield,  which  was  a 
public  market ;  and  some  evidence  of  the  lessor  of  the  plaintiff  having  no  title  to  demise 
the  frontage :  and  the  Judge  directed  the  Jury,  that  if  they  believed  that  on  a  market  day, 
the  plaintm  had  taken  possession  of  the  locus  in  quoy  and  was  in  the  actual  possession  of 
the  said  frontage  demised  to  him ;  and  while  so  in  possession,  the  defendant  entered  thereon 
against  the  will  of  the  plaintiff,  they  should  find  for  the  plaintiff.  Held^  that  the  said  direc- 
tion was  incorrect;  and  that  the  Judge  ought  to  have  explained  to  the  Jury  the 
distinction  between  a  right  to  exclusive  possession,  which  would  have  enabled  the  plaintiff 
to  maintain  this  action,  and  such  a  ri^ht  of  occupation  as  was  necessary  for  the  enjoyment 
of  an  easement,  which  was  not  sufficient  to  maintain  an  action  of  trespass ;  and  to  have 
directed  the  Jury,  that  if  they  believed  that  the  plaintiff  had  a  right  to  the  exclusive  pos- 
session, they  were  to  find  a  verdict  for  him ;  but  if  they  believed  that  he  had  only  a  nght 
to  an  easement,  they  ought  to  find  for  the  defendant,  the  action  not  being  maintainable. 

If  a  man  is  incompetent  to  be  examined  as  a  witness  on  the  ground  of  interest,  the 
evidence  of  his  wife  is  likewise  inadmissible.  If  a  witness  is  incompetent  to  be  examined 
on  any  point,  on  the  score  of  interest,  he  is  incompetent  co  be  examined  at  all. 


(a)  7  T.  R.  603. 
(cj  3  N.  &  M.  268. 


(b)  4  Esp.  164. 
{d)  7  Bing.  398. 


(f)  3  Ad.  &  EL  N.  S.  309. 
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to  the  misdirection  of  the  Judge— ZarAm  v.  Porter  (a) ;  Bryan  ▼. 
WhiHler  (6). 

Mr.  Holmes  and  Mr.  Napier^  Q.  C,  for  the  defendant  in  error,  relied 
on  the  following  additional  authorities : — As  to  the  incompetency  of  the 
witness — Reece  t.  Walters  (c).  As  to  the  misdirection  of  the  Judge— 
Barker  y.  Birkheck  (d)  ;  Lewis  v.  Ponsfbrd  (e) ;  Whittington  t. 
BoxaU(f)\  Matson  v.  Cook(g), 

The  case  of  Hawksworth  v.  Showier  (h)  was  referred  to  by  the  Chief 
Baron  as  an  authority  in  &?our  of  the  exception  to  the  admissibility  of 
the  witness. 

Pennefather,  C.  J. 

In  this  case  of  Coffey  in  error  v.  Burriss^  although  the  Court  are  not 
about  to  conBrm  the  judgment  of  the  Court  of  Common  Pleas,  and 
although  they  are  about  to  send  back  the  parties  to  a  new  trial,  there  is, 
upon  the  whole,  so  much  unanimity  among  the  Members  of  the  Court, 
that  they  have  thought  it  better  that  I  should  deliver  the  general  view 
they  have  taken  of  the  questions  which  have  been  discussed,  rather  than 
occupy  the  time  of  the  public  by  severally  delivering  their  judgments, 
when  there  exists  little,  if  any,  difference  of  opinion  among  them. 

This  was  an  action  of  trespass  quare  clausum  fregit ;  and  the  declara- 
tion contained  two  counts.  The  first  count  was  for  breaking  and  entering 
the  plaintiff's  close,  situate  in  Smithfield,  &c.,  and  then  and  there  putting, 
placing,  and  erecting  divers  pens  and  tables  in  and  upon  said  close,  and 
keeping  and  continuing  the  same  there  without  the  leave  and  license,  and 
against  the  will  of  the  plaintiff ;  and  thereby  hindering  the  plaintiff  from 
having  the  use  and  benefit  thereof,  &c.  The  second  count  was  for 
entering  the  close  of  the  pluntiff,  and  expelling  him  from  the  possession, 
use,  occupation  and  enjoyment  thereof.  To  this  declaration  the  defend* 
ant  pleaded  the  general  issue,  and  no  other  plea ;  and  on  the  record  so 
framed,  the  parties  went  to  trial  before  Judge  Ball,  at  the  Sittings  after 
Easter  Term  1843. 

This  was  an  action  founded  on  possession,  which  may  not  have  required 
any  proof  of  title,  but  which,  at  the  same  time,  did  not  exclude  the  party 
(if  he  so  thought  proper)  from  proving  his  right  and  title  to  maintain  bis 
possession.     The  case  made  by  the  plaintiff  at  the  trial  was,  that  the 

(a)  1  H.  &  B.  524.  {h)  8  B.  &  C.  394. 

(c)  1H.&M.110;  S.C.3M.&W.5,7. 
id)  3  Burr.  1667.  (<?)  8  C.  &  P.  687. 

(f)  7  Jur.  723.  {g)  4  Bing.  N.  C.  398. 

{h)  12  M.  &  W.  46. 
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premises  in  qoestion  were  a  part  of  Sooithfield  market  in  the  city  of  x,  T.  1845* 
Dublin,  and  that  be  was  the  lessee  of  a  house  in  Smitbfield,  which  was  a  ^*cA.  Cham. 
public  street  and  market  in  the  city  of  Dublin,  under  and  by  virtue  of  a 
lease  executed  to  him  in  the  year  1642,  by  one  John  Martin.  The 
language  of  this  lease  is  material,  and  it  is  set  out  on  the  face  of  the  bill 
of  exceptions,  in  which  shape  this  ease  comes  before  this  Court,  and  was 
pTOTiously  argued  before  the  Court  of  Common  Pleas,  by  whom  judg- 
ment was  given  in  the  manner  hereafter  mentioned. 

The  lease  from  Martin  to  the  plMntiff  was  a  lease  of  '<  All  that  and 
**  those,  that  part  of  the  house  known  as  No.  119  North  King-street, 
*^  comer  of  Smitbfield,  consisting  of  the  small  room  of  the  bar  of  the  said 
<^  house,  fronting  Smitbfield,  and  which  is  to  be  fitted  up  as  an  office  at 
<<  the  expense  of  the  said  Richard  Burriss,  with  the  entrance  from  Smith- 
<'  field,  as  laid  out  between  the  parties  to  said  lease,  together  with  the 
*'  front  part,  of  said  premises,  extending  from  said  office  to  the  centre  of 
''said  Smitbfield  market,  as  formerly  in  possession  of  Messrs.  Brophy 
**  and  Coffey  (the  defendant),  salesmasters,  and  then  in  the  possession  of 
''said  Richard  Burriss  (the  plaintiff);  and  to  be  used  by  the  said 
"  Richard  Burri8s>  as  a  stand  for  the  sale  of  cattle  and  hay,  according  to 
"  the  usage  of  Smitbfield  market ;  and  which  said  premises  are  situate, 
'*  &C.,  to  hold  the  same  for  the  term  and  space  of  fifteen  years,  yielding 
"and  paying,  &c." 

The  plaintiff  then  read,  and  gave  in  evidence,  a  lease  made  by 
and  between  James  Carolin  of  the  one  part,  and  the  defendant  of  the 
other ;  whereby  it  was  witnessed,  that  for  and  in  consideration  of  the  rent 
and  covenants  therein  mentioned,  the  said  James  Carolin  demised  to  the 
defendant  all  that  the  standing  in  front  of  the  house  No.  38  Smitbfield,  and 
all  the  estate,  privilege,  right,  title  and  interest  of  the  said  James  Carolin, 
ofy  in,  and  to  the  footpath  in  front  of  said  house,  and  to  the  street 
opposite  said  house,  so  far  as  the  same  had  been,  or  is,  or  can  be  used  as 
a  standing  for  cattle,  sheep,  or  other  stocky  and  as  may  at  any  time  be 
required  by  the  said  Charles  Coffey,  for  the  standing  and  use  of  his 
cattle,  &C.,  in  Smitbfield  market  aforesaid.  And  it  was  admitted,  that  at 
the  time  of  the  execution  of  the  said  lease,  and  since,  the  plaintiff  was  a 
licensed  salesmaster.  These  are  the  instruments  on  which  the  plaintiff 
in  this  case  sought  to  found  and  fortify  his  title  to  the  possession  of  the 
premises  in  question  ;  and  from  what  appears  on  the  face  of  these  docu- 
ments, it  Is  very  equivocal  indeed  what  is  the  meaning  of  them,  or  either 
of  them,— whether  they  conveyed,  or  did,  or  could  convey  a  right  to  the 
exclusive  possession  of  the  close  or  closes  in  each  of  the  several  deeds 
mentioned ;  or  whether  they  conveyed,  or  did,  or  could  convey  any  thing 
more  than  a  certain  easement,  or  right  of  standing  in  the  market  for  the 
sale  of  cattle  on  the  market  days  ?  I  say,  that  both  one  and  the  other  of 
them  were  very  loose  and  equivocal  as  to  what  was  their  precise  and  legal 
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eflfect.  I  need  scarcely  say,  that  unless  in  point  of  law,  they,  or  one  of 
them,  conveyed  a  right  exclusive  of  all  others  to  the  actual  possesion  tnd 
soil  of  the  respective  closes  in  front  of  the  houses,  they  did  not  convey 
such  a  possession  as  entitled  the  party  claiming  under  either  of  them  to 
maintain  an  action  of  trespass  quare  clausum  Jregit  If,  on  the  other 
hand,  they,  or  either  of  them,  did  convey  or  pass  an  exclusive  right  to 
the  possession,  conferring  on  the  lessee  that  right  exclusive  of  all  others, 
then,  it  is  equally  plain,  that  the  party  would  be  entitled  to  maintaia 
trespass  for  an  injury  done  by  the  defendant  to  that  possession  in  turning 
him  out  of  it,  or  fixing  obstructions  in  it  as  described  in  the  declaration. 

Many  witnesses  were  examined  on  behalf  of  the  plaintiff,  and  of  the 
defendant,  in  support  of  their  respective  cases ;  and  because  that  the 
leases  referred  to  the  usage  of  Smithfield  market,  a  great  deal  of  evidence 
was  given  on  the  part  of  the  defendant  to  show  what  that  usage  'was,  and 
that  the  leases,  as  explained  by  it,  conferred  no  exclusive  privilege  or  right 
to  the  soil,  but  only  an  easement,  or  right  of  standing  on  the  soil,  for  the 
purpose  of  exposing  cattle  for  sale  in  the  market,  during  market  hours. 

I  have  now  stated  generally  the  views  taken,  and  the  points  urged  on 
behalf  of  both  parties.  It  was  also  proved,  or  attempted  to  be  proved, 
on  the  part  of  the  plaintiff,  that  a  payment  of  rent,  for  a  certain  purpose, 
was  made  to  Martin  by  the  defendant ;  by  the  production  of  the  said 
Martin  himself  in  the  first  instance :  and  it  was  objected,  on  the  behalf 
of  the  defendant,  that,  being  the  lessor  of  the  plaintiff,  and  having  a 
direct  interest  in  the  result  of  the  trial,  his  evidence  was  inadmissible. 
On  that  objection  being  made  and  argued,  the  plaintiff  fearing  to  per- 
severe in  his  production,  withdrew  the  said  Martin  as  a  witness ;  and 
then,  in  order  to  supply  the  deficiency,  produced  his  (Martin's)  wife— as 
if,  the  husband  being  rejected  as  a  witness  on  the  ground  of  interest,  the 
wife  could  be  admitted  in  the  same  character  as  being  uninterested. 
The  objection  was  accordingly  repeated  as  to  the  admissibility  of  the 
wife ;  but  Counsel  for  the  plaintiff  having  persisted,  she  was  examined ; 
and  the  objection  to  her  admissibility  formed  the  ground  of  the  first 
exception  on  the  record.  Now,  the  plaintiff  having  yielded  to  the 
objection  as  regarded  Martin  himself,  but  having  persisted  in  the  exami* 
nation  of  his  wife,  who  was,  in  the  opinion  of  this  Court,  as  inadmissible 
to  be  a  witness  as  her  husband,  he  has  exposed  his  verdict  to  the  misfor- 
tune of  being  set  aside. 

Many  cases  were  referred  to  in  the  course  of  the  argument,  both  in 
this  Court,  and  in  the  Court  below,  showing  that  where  the  husband's 
evidence  is  inadmissible  on  the  ground  of  interest,  that  the  evidence  of 
the  wife  is  equally  objectionable.  I  may  mention  the  cases  of  Doe  d. 
Lord  Teynham  v.  Tyler  *^  Biss  v.  Moutain\  Wedgewood  v.  Hartk/; 
an.>  lastly,  the  recent  case  ,of  Hawkstoorth  v.  Showier ,  reported  in 
1 2  Meeson  Sf  Welshy^  p.  45|  which  was  decided  in  the  Court  of  Queen's 
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Bench  in  England,  on  the  day  after  the  decision  of  this  case  in  the 
Court  below.  Great  consideration  appears  to  have  been  given  to  the 
question  in  that  case ;  and  we  may,  therefore,  now  conclude,  that  by 
virtue  of  the  authorities  mentioned,  as  well  as  by  the  obvious  reasoning 
of  the  case,  not  only  was  John  Martin,  but  his  wife  likewise,  was 
inadmissible  as  a  witness  on  the  trial  of  this  record. 

It  was  also  argued  on  this  part  of  the  case,  that»  at  all  events,  there 
were  many  points  on  which  both  Martin  and  his  wife  might  have  been 
examined;  and  that  if  the  examination  had  been  confined  to  such 
questions  as  the  witness  had  no  direct  interest  in,  no  objection  could 
have  been  taken  to  their  testimony ;  and  that,  therefore,  the  exception 
to  their  being  examined  at  all,  was  too  wide.  But  it  has  been  decided 
by  all  the  authorities,  but  more  particularly  by  the  late  case  of  Haws- 
worth  ▼.  Showier^  that  the  Court  is  not  at  liberty  to  sift  out,  whether, 
or  how  far,  evidence  is  to  be  given  or  taken  by  or  from  a  witness ;  and 
a  person  is  not  to  be  allowed  to  be  a  witness,  whose  admissibility  depends 
on  the  contingency  of  the  line  of  examination  to  be  adopted  by  Counsel, 
and  not  on  a  general  principle.  Now,  that  John  Martin  was  interested 
there  is  no  doqbt ;  and  accordingly,  we  find  that  he  was  relinquished  by 
the  plaintiff's  Counsel  at  the  time  of  his  production  and  the  objection 
taken ;  and  if  so,  his  wife  was  also  interested,  and  therefore  equally 
inadmissible  as  a  witness,  the  sole  question  being,  interest  or  no  interest, 
by  which  the  Judge  is  relieved  from  all  considerations  of  the  nature  of 
the  line  of  his  examination.  Thus,  an  inadmissible  witness  having  been 
examined,  though  objected  to,  evidence  was  given  at  the  peril  of  the 
plaintiff,  which  ought  not  to  have  gone  to  the  Jury  at  all ;  and  on  that 
ground  a  venire  de  novo  must  issue. 

There  were  eight  other  exceptions ;  and  at  the  close  of  the  evidence, 
the  defendant's  Counsel  insisted  that  they  were  entitled  to  a  verdict,  the 
plaintiff  not  having  made  out  his  case.  The  Judge  did  not,  however,  yield 
to  their  demand  for  a  direction  in  favour  of  the  defendant ;  nor,  on  the 
other  hand,  did  he  yield  to  a  similar  demand  for  a  direction  in  favour  of 
the  plaintiff.  But,  though  the  Judge  did  not  give  a  direction  in  favour 
of  either  of  the  parties,  and  though  he  did  not  absolutely  transgress  in 
his  direction  what  the  Court  would  say  was  the  law,  yet  this  Court  is 
of  opinion,  that  he  did  not  sufficiently  draw  the  attention  of  the  Jury 
to  what  was  the  real  state  of  the  law  on  the  subject.  He  did  not,  in 
fact,  sufficiently  lay  down  the  distinction  between  the  nature  of  an 
occupation  to  the  extent  of  the  enjoyment  of  ai^asement  on  the  premises, 
and  of  an  occupation  where  the  party  had  a  right  to  the  exclusive 
possession  of  the  soil.  It  is  not  necessary  that  the  Court  should  pro- 
nounce any  judgment  beyond  what  I  have  already  stated,  inasmuch  as 
a  venire  de  novo  must  issue  by  reason  of  the  improper  reception  of  the 
evidence,  which  forms  the  subject  matter  of  the  first  exception.  How- 
ever, as  the  case  is  to  be  submitted  to  another  Jury  on  another  trial. 


T.  T.  1845- 
Each.  Cham, 
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we  think  that  it  might  be  tried  with  more  aatisfactioQ,  if  the  tttention  of 
the  Jary  were  more  particularly  laeMed  to  the  nature  of  the  ponenioD 
necessary  for  the  enjoyment  of  an  easeoMOt ;  and  more  clearly  informed 
of  the  distinction  between  that  possession,  and  the  possession  of  a  party 
entitled  to  the  exclusive  possession ;  because  it  is  very  equivocal  indeed 
what  passed  by  the  lease,  whether  an  absolute,  entire^  and  exdusiTe 
possessory  rights  or  no  more  than  a  right,  according  to  the  practice  and 
usuage  of  the  market,  to  pen  cattle  on  a  market  day. 

The  eight  other  exceptions  are,  we  think,  involved  in  the  same  subject, 
vi2.,  that  the  Judge  did  not  sufficiently  call  the  attention  of  the  Jury  to 
the  law  as  applicable  to  the  facts  $  and  when  the  case  was  argued  before 
the  Court  below,  one,  indeed  I  may  say  two,  of  the  Judges  took  the 
same  view  of  this  question ;  and  one  of  them  (Mr.  Justice  Torrens) 
delivered  the  same  opinion  as  that  now  entertained  by  this  Court.  The 
opinion  of  my  Lord  Chief  Justice  of  the  Common  Pleas  was,  if  I  have 
not  misconceived  his  opinion,  substantially  the  same ;  but  he  gave  his 
judgment  with  the  other  two  Judges  of  the  Comrt,  who  considered  that 
all  of  the  exceptions  should  be  overruled,  in  order  that  there  might  be 
a  judgment,  so  as  to  enable  the  parties  to  bring  the  questions  before  this 
Court.  We  are  not,  therefore,  taking  a  course  in  opposition  to  the 
opinion  of  the  Court  below,  in  allowing  the  eight  remaining  exceptioot. 
The  judgment  of  the  Court  is  generally,  that  a  venire  de  novo  do  issue. 


TOBRBNS,  J. 

In  this  case,  as  one  of  the  members  of  the  Court  below,  I  think  it 
right  to  say,  on  the  question  of  the  admissibility  of  the  evidence  of  Mn. 
Martin,  that  I  at  first  had  formed  an  opinion  similar  to  that  expressed  by 
my  Lord  Chief  Justice ;  and  was  led  to  a  change  of  that  opinion,  from  aa 
investigation  of  the  authorities  which  overruled  the  principal  case  on  the 
subject-T-viz.,  Re»  v.  CUviger  (a) ;  which  led  me  into  an  examination  of 
the  law  as  respects  the  policy  of  a  wife  being  examined  in  cases  where  the 
bu^and  was  incompetent  as  a  witness ;  and  I  was  thereby  erroneously 
led  to  change  my  first  impression.  I  say  erroneously — for  on  a  re-exami- 
nation of  the  authorities,  I  find  the  distinction  taken  with  respect  to  cases 
in  which  the  husband's  testimony  is  rejected  on  the  score  of  interest  la 
the  result,  and  where  it  is  held  that  the  testimony  of  the  wife  is  equally 
inadmissible  as  that  of  her  husband.  On  the  main  branch  of  the  case, 
I  expressed  an  opinion  similar  to  that  expressed  by  my  Lord  Chief 
Justice  on  the  subject ;  tfbd  delivered  a  judgment  to  that  effect  in  the 
Court  below. 

Ball,  J. 

Concurring  as  I  do  in  the  opinion  expressed  by  my  Lord  Chief  Justice 

(a)  2  T.  B.  268. 
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on  both  of  the  points  which  have  been  raised  and  discossed  on  this  record, 
I  am  desirous  of  making  a,  few  obserrations  with  respect  to  the  part  taken 
by  me,  when  this  case  came  before  the  Court  below.  As  to  the  first 
point — viz.,  the  admissibility  of  the  evidence  of  Mrs.  Martin — I  find,  on 
referring  to  the  printed  report  of  my  judgment,  that  I  gave  no  opinion 
whatevexv  it  having  appeared  to  ma  that  the  question  was  not  open  on  the 
form  in  which  the  exception  was  taken ;  and  that,  therefore,  I  was  not 
ctUed  upon  to  pronounce  my  opinion  upon  it.  The  case  of  Quin  v. 
The  National  Ineurance  Office  (a),  seemed  to  me  an  authority  sufficient 
to  warrant  me  in  coming  to  such  a  conclusion,  inasmuch  as  there  appeared 
to  be  certain  parts  of  the  evideace  she  gave  which  could  not  be  objected 
to  on  the  score  of  interest.  Accordingly,  it  struck  me  that  the  parties 
taking  the  objection  ought  to  have  confined  it  to  that  portion  which  was 
objectionable  in  respect  of  her  being  an  interested  witness;  and  the 
exception  not  having  been  so  limited  in  its  language,  I  conceived  that  I 
was  not  called  on  to  give  any  opinion  on  the  question.  However  now, 
for  the  first  time,  and  during  the  progress  of  the  argument  in  this  Court, 
it  appears  that  a  case  has  been  decided  in  the  English  Courts,  on  the  day 
after  the  argument  of  this  case  in  the  Court  below,  and  which  of  course 
was  not  in  print  at  that  time,  and  which  seems  to  have  been  unknown 
to  the  Profession  until  attention  was  called  to  it  by  my  Lord  Chief  Baron ; 
and  which  case  has  decided  the  question  at  issue.  In  that  case.  Chief 
fiaron  Abinger  observes: — **It  is  said  she  is  only  required  to  be 
"examined  as  a  witness  on  a  particular  point,  which  would  not  prejudice 
« or  affect  her  husband.  If  a  witness  is  competent  at  all,  he  may  be 
"examined  upon  every  matter  upon  the  record.  I  remember,  at  one 
"time  it  was  thought  that  an  objection  could  be  made  to  a  witness  with 
"reference  to  the  particular  kind  of  question  to  be  put  to  him,  but  that 
"notion  is  long  since  exploded,  and  now  a  witness  is  considered  com- 
"  petent,  or  incompetent,  upon  the  general  ground  of  exclusion  of  interest 
"one  way  or  other."  Such  being  the  state  of  the  law  at  present,  my 
objection  as  to  the  admissibility  of  the  evidence  of  the  witness  in  this  case, 
having  been  founded  on  a  practice  which  appears  to  have  prevailed,  but 
has  now  been  exploded  in  England,  of  course  has  no  foundation ;  and 
therefore,  although  the  exception  was  in  form  taken  to  the  whole  of  the 
evidence  of  the  witness,  still  it  was  sustainable,  and  could  not  be  met  by 
the  argument,  that  the  witness  was  admissible  to  be  examined  on  some 
points ;  and  whatever  may  have  been  the  former  practice  in  this  respect, 
if  we  are  to  take  the  law  as  it  has  been  laid  down  in  the  foregoing  case, 
it  is  not  open  to  a  party  to  insist,  that  where  a  witness  is  not  interested  as 
to  a  large  portion  of  the  matter  in  dispute,  that  that  witness  is  not  to  be 
rejected  in  toto.  Assuming,  therefore,  that  the  law  so  laid  down  by  my 
Lord  Abinger  is  correct,  and  that  the  same  practice  prevails  in  this 
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country  as  in  England  in  that  respect,  I  was  bound  to  have  given  mj 
judgment  in  the  Court  below  in  favour  of  the  exception. 

As  to  the  second  point  raised,  and  which  was  the  main  question  for  the 
consideration  of  the  Court — that  is  to  say,  whether  it  ought  to  have  been 
left  to  the  Jury  to  consider,  on  the  evidence  produced  before  them, 
what  was  the  nature  of  the  possession  of  the  plaintiff  in  the  locui  in  quOf 
it  appeared  to  me,  that  it  was  not  competent  for  the  defendant  to  rtise 
that  question  at  all,  the  action  being  grounded  on  possession  alone,  with- 
out any  reference  to  the  nature  of  it,  and  which  he  was  not  therefore  it 
liberty  to  inquire  into.  That  struck  me  as  being  the  general  law  on  the 
subject ;  but  it  was  insisted  in  the  argument  in  the  Court  below,  that 
notwithstanding  such  being  the  general  law — viz.,  that  possession  is 
alone  sufficient  to  maintain  the  action,  yet  that  it  should  have  been  left 
to  the  Jury  to  say,  on  the  circumstances  of  the  case  as  they  appeared  in 
evidence,  as  to  the  way  in  which  the  possession  had  been  acquired  and 
was  kept,  what  was  the  nature  of  it.  With  respect  to  this  question,  it 
struck  me  in  the  course  of  the  argument  in  this  Court,  although  such 
was  not  my  opinion  when  the  case  was  before  the  Court  below,  tbit 
though  it  is  not  for  a  defendant  in  an  action,  where  possession  alone  is 
the  foundation  of  it,  as  in  an  action  of  trespass  ^toire  clausum  Jregit,  to 
put  the  plaintiff  on  proof  of  title,  yet  where  he  has  put  himself  on  tide, 
and  thereby  brought  into  question  the  nature  of  the  possession,  the 
defendant  has  a  right  to  take  the  opinion  of  the  Jury  on  the  nature  of  that 
possession,  whether  it  is  of  such  an  exclusive  description  as  to  enable  him 
to  maintain  trespass  for  an  interference  with  it ;  or  whether,  on  the  other 
hand,  it  is*such  a  possession  as  is  necessary  for  the  enjoyment  of  a  mere 
easement,  and  which  is  not  of  such  an  exclusive  nature  as  to  invest  him 
with  a  right  to  maintain  trespass  against  any  person  intruding  on  it.  la 
the  case  before  us,  after  the  evidence  given  by  the  pUuntiff,  it  was  not,  I 
think,  competent  for  him  to  deny  the  defendant's  right  to  have  the 
opinion  of  the  Jury  on  the  nature  of  the  possession,  although  it  appeared 
to  me  on  the  argument  below,  that  on  the  form  of  the  exception,  it  wts 
calling  on  me  to  leave  a  question  of  law  to  the  Jury. 

However,  I  have  now  no  hesitation  in  giving  my  judgment  that  aoentrt 
de  novo  should  issue  on  both  points. 


Jackson,  J. 

As  one  of  the  Judges,  on  whose  judgment  this  writ  of  error  was 
brought,  and  concurring  as  I  do  in  the  opinion  of  this  Court,  reverriog 
that  judgment,  I  think  it  right  to  say  a  few  words  to  show  how  my 
opinion  has  been  modified  by  the  discussion  which  has  taken  place  here. 
As  to  the  main  question,  viz.,  the  principle  on  which  an  action  of  this 
description  is  maintained,  the  opinion  that  I  delivered  in  the  Conrt 
below  was,  that  this  was  a  possessory  action,  and  that  if  the  plaintiff  in 
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•ucb  ao  action  of  trespass  qwire  clausumjregiti  proved  that  he  was  lo  the    T.  T.  1 846* 
actual  and  exclusive  possession,  and  that  that  posi^ssion  had  been  invaded    ^-^ch,  Cham. 
by  another  party,  he  was  entitled  to  maintain  his  action.    Further,  that  in 
trespass  ^wtre  dmuiuin  Jregiti  if  the  defendant  meant  to  rely  on  such  a 
case  as  I  understood  this  case  to  be,  viz.,  that  the  owner  in  fee  of  the 
locus  in  quoy  at  some  distant  period  of  time,  dedicated  it  for  a  public 
market,  and  that  the  defendant,  as  one  of  the  community,  availing  himself 
of  his  right  of  entry  thereon,  committed  thereby  the  alleged  trespass ;  if 
that,  I  say,  were  the  case,  I  was  of  opinion,  that  the  defence  ought  to 
have  been  made  by  special  plea,  and  that  the  defendant  was  not  at  liberty 
to  make  such  a  case  on  the  plea  of  the  general  issue.     Such  was  my 
opinion ;  and  looking  at  the  record  as  it  is  framed,  I  thought  that  the 
plaintiff  must  be  taken  to  have  established  his  exclusive  possession  of  the 
Iccui  in  quo  ;  because  on  the  8th  exception,  the  learned  Judge  having 
refused  to  direct  the  Jury,  **  that  under  the  indenture  of  the  16th  of 
^  September  1842,  the  plaintiff  had  not,  and  on  the  whole  of  the  evidence 
^  could  not  have  bad,  an  exclusive  legal  possession  of  said  place,  in 
<<  which,  &c.,  at  the  said  times  when,  &C.,  and  that,  iherefore,  the  plaintiff 
<*had  no  right  to  maintain  his  action  of  trespass,"  went  on  to  inform 
them,  "  that  if  they  believed,  that  on  a  market  day  the  plaintiff  had  taken 
«<  possession  of  the  locus  in  quo,  and  was  in  the  actual  and  exclusive 
**  possession  of  the  said  frontage  demised  to  him  by  the  said  John  Martin ; 
**  and  that  whilst  the  plaintiff  was  so  in  possession  of  said  frontage,  the 
**  defendant   entered  upon  the  place  in  question,  against  the  will  of  said 
^'plaintiff;  and  expelled   the  plaintiff  from  such  actual  possession,  and 
<<  prevented  him  from  using  it  for  the  sale  of  his  cattle,  they  should  find 
^  a  verdict  for  the  plaintiff  ;**  and  the  Jury  then  found  a  verdict  for  the 
plaintiff.    Such  being  the  facts  as  stated  on  this  record,  it  appeared  to  me, 
ihat  on  it  the  pluntiff  had  established  the  fact  of  his  having  been  in  the 
actual  and  exclusive  possession  of  the  locus  in  quo  at  the  time  of  the 
commission  of   the   trespass  complained  of;  and   that,  therefore,   the 
action  was  clearly  maintainable.     However,  on  the  discussion  of  the  case 
in  this  Court,  I  have  come  to  the  conclusion,  that  our  judgment  ought 
not  to  have  proceeded  on  that  ground,  but  on  this,  that  the  plaintiff 
having  given  in  evidence  a  lease  from  one  John  Martin  to  himself,  on 
the  face  of  which  appeared  his  right  to  the  possession  he  claimed  of  the 
locus  in  quof  and  having  given  parol  evidence  of  what  passed,  or  was 
intended  to  pass  by  that  lease  to  him,  such  evidence  ought  to  have  been 
submitted  to  the  Jury  for  them  to  pronounce  their  opinion  on  the  true 
character   of  the   possession.      There  is  a  further  ground  which   has 
influenced  me  in  the  opinion  at  which  I  have  now  arrived,  which  was  not 
argued  in  the  Court  below,  viz.,  that  the  plaintiff  having  himself  gone 
into  evidence  with  respect  to  the  nature  of  his  right  to  the  possession  of 
the  locus  in  quo  (the  defendant  not  having  at  the  time  gone  into  his 
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T.  T.  1845.  defence  on  the  general  issue),  obliged  the  defendant  to  go  into  evideoce 
Exch,Cham.  ^f  ^  similar  nature  to^  contradict  it.  Much  evidence  was,  therefore, 
brought  by  the  plaintiff  himself  before  the  Jury  wilh  regard  to  the 
nature  of  his  possession,  and  if  that  evidence  had  been  sent  to  the  Jary, 
with  an  explanation  by  the  Judges  of  the  distinction  between  a  right  to 
exclusive  possession,  and  that  possession  which  is  necessary  and  safficieat 
for  the  enjoyment  of  an  easement,  they  might,  perhaps,  have  come  to  a 
different  conclusion.  Justice  has  not,  therefore,  in  my  opinion,  been 
done  between  the  parties ;  and  a  venire  de  novo  should  therefore  issue. 

As  to  the  other  question,  if  I  were  to  go  into  it  at  length,  I  should 
hold  the  same  views  of  it  which  have  been  expressed  by  my  Brother  BalL 
I  concurred  in  the  opinion  of  the  Court  below  on  the  ground,  that  on 
the  authority  of  the  case  of  Quin  v.  The  National  Insurance  Compam^ 
the  exception  was  taken  too  wide.  However,  the  Chief  Baron  referred 
to  an  authority  to  show  that  the  law,  as  it  stands  at  present,  is,  that  if  a 
witness  is  incompetent  as  to  any  portion  of  his  evidence,  that  incom- 
petency extends  to  the  whole  of  his  testimony.  I  am,  therefore,  of 
opinion  that  a  venire  de  novQ  should  issue  on  both  grounds. 


Brady,  C.  B. 

I  did  not  refer  to  the  case  of  Hawketworth  ▼.  Showier^  as  having 
effected  any  change  in  my  mind,  with  regard  to  the  law  on  the  question 
which  was  raised  and  argued  in  that  case,  as  I  entertained  no  doubt  on 
the  subject.  I  never,  in  my  experience,  knew  of  a  witness  being  examined 
in  the  way  suggested  by  the  Counsel  for  the  plaintiff;  and  I  did  not, 
therefore,  refer  to  that  case  as  having  established  a  new  rule  on  the  sub- 
ject. As  to  the  question,  whether  the  plaintiff  had,  in  this  instance,  a 
right  to  the  exclusive  possession  of  the  locus  in  quoy  I  would  refer  to  the 
case  of  Tyssen  v.  Smithy  1  Nev.  &  Per.  784,  and  which  was  affirmed  in 
Error,  as  appears  by  the  report  in  1  Per.  Sf  Dav^y  as  showing  prirndfide 
that  a  stall  does  not  give  a  right  to  exclusive  possession  ;■  wherein  it  was 
decided,  that  a  custom  for  all  victuallers  to  erect  boothes  on  a  common, 
being  parcel  of  the  waste  of  a  manor,  a  reasonable  time  before  the 
Monday  next  after  the  feast  of  Pentecost,  and  to  continue  them  so 
erected  until  the  feast  of  All  Souls,  paying  to  the  lord  two  pence,  is  a 
good  custom  ;  showing  that  without  such  a  custom  there  could  not  be  a 
right  to  exclusive  possession. 

Pennefathbr,  B. 

With  respect  to  the  question  of  the  admissibility  of  the  witness^  I 
always  considered  the  law  to  be  as  laid  down  in  the  case  of  Hawkeswartk 
V.  Showier;  otherwise  a  case  might  be  established  piecemeal,  by  the 
examination  of  several  witnesses,  all  of  whom  might  be  interested  io  the 
result  of  the  trial. 

Reverse  the  judgment  without  costs. 
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Ejech^of  Pleas. 


GRUNDY  and  others  t;.  MEIGHAN. 

(Exchequer  of  Pleas.)  j^^  22^  2^ 

Action  of  astumpnt  by  the  plaintiffs  as  indorsees,  against  the  defendant    In  an  action 
Bs  drawer  of  a  bill  of  exchange.  dffe^Lit  *^L 

It  appeared  that  the  bill  upon  which  this  action  was  brought,  and  three  drawer  of  abill 
other  bills  of  exchange,  bearing  date  respectively  the  7th  of  December  it  appeared 
1842,  drawn  by  the  defendant  upon,  and  accepted  by  one  Charles  ^^^on^with 
Daly,  were  so  drawn  and  accepted  for  the  purpose  of  securing  to  the  others,  had 
plaintiffs  the  payment  of  £273.  198.  7d.,  being  the  amount  then  due  by  defendanT'up- 
the  said  Charles  Daly  to  the  plaintiffs  for  goods  sold  and  delivered.  ??**J*^"^*^®P'" 
Meighan  the  defendant  was  the  uncle  of  Daly,  who  carried  on  business  secure  a  jebt 
in  Dublin  ;  the  plaintiffs  were  merchants  residing  in  Manchester.  Jj^®  '^laintff^ 

The  defence  was,  that  the  plaintiffs  and  the  other  creditors  of  Daly  B.  having  be- 
had  agreed  to  accept  a  composition  of  seven  shillings  and  sixpence  in  the  rassed  in  his 
pound,  to  be  secured  by  the  drafts  of  Daly  on  Meighan,  the  defendant,  circnmstanoes, 
whereby  the  latter  was  exonerated  from  his  liabily  on  foot  of  the  mission  of 
original  bills.  Daly  having  become  very  much  embarrassed  in  his  J*°^™P*py 
circumstances,  and  a  commission  of  bankruptcy  having  been  issued  against  issned  against 
him,  called  a  meeting  of  his  creditors  on  the  29th  of  February  1843,  m^tin^f^his 
and  laid  a  statement  of  his  affairs  before  them.  creditors,  who 

Oo  that  occasion,  a  memorandum  of  agreement  or  instrument  of  com-  agreement  to 
position  was  signed  by  some  of  Daly's  creditors  who  attended  the  *®7t?on*  oP 
meeting.  The  plaintiffs  were  not  present ;  but  they  and  other  creditors  seven  shillings 
of  Daly  subsequently  signed  the  following  agreement,  which  was  given  in  ^  the"pound* 
evidence  on  the  part  of  the  defendant : —  ^  l>«  aecored 

"  At  a  meeting  of  ihe  creditors  of  Charles  Daly,  of  Usher's-quay,  ©f  D.  on  the 
"  Dublin,  held  on  his  premises,  the  under-mentioned  creditors  attended  ^^®°^y^  ^ 
"  this  29th  day  of  February  1843.  and  other  cre- 

"  Mr.  Joseph  Mines,  solicitor,  with  Mr.  Wynne,  attended  on  behalf  of  ^^"  g^^ed  * 

"  Gill  and  Bishop,  of  Leeds,  who  have  issued  a  commission  of  bankruptcy    the     oomposi- 

*'  against  Charles  Daly,  and  stated  that  the  commission  issued  because    ment  annexed 

'Mt  was  discovered  that  Mr.  Daly  had  iriven  a  bond  and  warrant  of   ^^    ^^^^^   ^^ 

''  °  spective    sig- 

*<  attorney ;  but  that  if  all  the  creditors  would  agree  to  compound  with    natures  a  re- 

serv^ation  in 
the  following 
terms :  '^  Without  prejudice-  to  any  additional  security  we  may  hold."  It  further  ap- 
peared that  the  arrangement  with  respect  to  the  composition  was  entered  into  with  the 
knowledge  and  concurrence  of  the  defendant ;  and  tnat  the  plaintiffs,  at  the  time  of 
signing  uie  agreement,  held  no  other  security  for  the  debt  so  due  by  D.  than  his  said 
acceptances  of  the  defendant's  drafts.  B.eld^  that  notwithstanding  the  reservation 
annexed  to  tb#r  signature,  the  plaintifis,  by  signing  the  agreement  fbr  a  composition, 
had  discharged  the  defendant  from  his  original  liability  as  surety  upon  the  bills  so  drawn 
by  him  and  accepted  by  D.  to  secure  the  debt  of  the  latter. 
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M.  T.  1843.  **  Mn  Daly,  (hat  Messrs.  Gill  and  Bishop  would  not  proceed  to  open  ibc 
**  commission ;  that  something  must  be  done  immediately,  and  before 
"  Saturday  next,  to  prevent  the  commission  falling  to  the  ground  for  wtnt 
**  of  prosecution.  Mr.  Hines,  on  behalf  of  his  clients,  refused  to  sign  aoj 
«  document  that  would  tend  to  neutralite  the  effects  of  the  commissioD, 
'<  until  the  signatures  of  all  the  other  creditors  were  had. 

'*  Under  such  circumstances,  we  hereby  agree  to  accept  a  composition 
"  of  seren  shillings  and  siipence  in  the  pound,  to  be  paid  by  bills  at  fonf, 
'<  eight  and  twelve  months,  secured  by  the  drafts  of  Charles  Daly  on 
"  Francis  Meighan. 

"  Without  prejudice  to  any  additional  security  we  may  hold. 

Per  proc.        "  Thos.  Mahon  and  Co. 
<<  P.  Ja8.  Alma. 
**  Without  prejudice  to  any  additional  security  held  by  us. 

"  Mahon  and  Power. 
**  Without  prejudice  to  any  additional  security  we  may  hold. 

"  YouNO  and  Co. 
"Austin  Fbrral. 
**  John  Btrnb. 
**  Without  prejudice  to  any  additional  security  we  may  hold. 

**  John  and  Edmund  Grurdt. 
"  Without  prejudice  to  any  additional  security  we  may  hold. 

**  Dat,  B0TTOMI.BT  and  Co* 
**  John  Oakbs,  on  security. 
*<  Wm.  H.Bat  HuddbrsfulD) 
*<  For  Joseph  Hines. 
"  Mr.  Daly  to  pay  the  law  expenses  incurred  ;  and  we  recommend  tbs 
*'  other  creditors  to  accept  of  the  same  composition.** 

This  arrangement  was  proposed  and  entered  into  with  the  sanction  of 
the  defendant.  It  was  admitted  that  at  |he  time  of  signing  the  compo- 
sition agreement,  the  pUintiffs  held  no  other  security  than  the  drafts  of 
Meighan  the  defendant,  for  the  amount  of  the  debt  so  due  to  then  by 
Daly. 

For  the  defendant  it  was  contended  that  the  plaintiffs,  by  signing  the 
agreement  for  a  composition,  had  discharged  him  from  his  liability  on  the 
acceptances  of  Daly  to  his  (the  defendant's)  drafts.  The  defendant  also 
went  into  evidence  to  show  a  tender  of  the  composition  bills,  pursuant  to 
the  terms  of  the  agreement. 

On  the  part  of  the  plaintiffs  it  was  on  the  other  hand  urged  that  the 
agreement  was  not  intended  as  a  final  or  conclusive  arrangement  with 
respect  to  the  composition  ;  but  that  a  deed  founded  on  the  agreement^ 
and  doing  away  with  it,  was  subsequently  prepared  and  actually  executed 
by  a  number  of  the  creditors.  The  plaintiffs  further  insisted^  that  in 
consequence  of  the  reservation  annexed  to  their  signature— vix.,  *'  With' 
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otit  prejudice  to  any  addUional  security  we  may  bold/'— -they  were  not    M.  T.  184d. 
precluded  from  proceeding  against  Meighan  on  the  original  bills.  E^eck^^^Pjw. 

The  case  was  tried  twice ;— on  the  first  trial  the  Jury  found  a  verdict 
for  the  plaintiffs ;  this  the  Court  set  aside  and  directed  a  new  trial,  which 
accordingly  took  place  before  the  Lord  Chief  Baron  at  the  Sittings  after 
Trinity  Term  1843. 

His  Lordship  sent  three  questions  to  the  Jury,  reserving  the  verdict 
for  the  decision  of  the  Court  above.  The  questions  sent  to  the  Jury 
were ;  first,  whether  the  composition  arrangement  was  bandJSde  acted  on 
and  considered  by  the  parlies — Meighan  and  Daly— so  far  as  it  went,  an 
agreement ;  secondly,  whether  there  was  a  sufficient  tender  of  the  com- 
position bills  under  the  memorandum  of  agreement ;  thirdly,  whether,  if 
the  tender  was  sufficient,  it  was  made  within  a  reasonable  time  ?  The 
three  questions  were  found  in  the  affirmative. 


*  Mr.  Fitstgibbon^  Q.  C,  now  moved,  pursuant  to  the  reservation  at  the 
trial,  that  a  verdict  should  be  entered  for  the  defendant. 

The  defendant  is  discharged  from  liability  on  the  acceptances  of  Daly. 
The  plaintiffs,  by  signing  the  agreement  for  a  composition,  discharged 
Dily  from  his  liability  on  those  acceptances,  the  effect  of  which  is  to 
discharge  the  defendant  as  the  drawer.  If  the  defendant  were  enti- 
tled in  the  event  of  the  plaintiffs  recovering  in  the  present  action,  to 
recover  over  against  Daly,  this  would  be  a  manifest  evasion  of  the  plain- 
tiff's agreement  to  take  a  composition,  and  would  be  a  fraud  both  upoo 
the  ot&er  creditors  and  upon  Daly,  who  would  be  circuitously  liable 
to  pay  twenty  shillings,  notwithstanding  the  composition  to  take  seven 
shillings  and  sixpence  in  the  pound.  If  on  the  other  hand,  the  defendant 
were  to  be  deprived  of  his  remedy  over  against  Daly,  he  would  be 
plainly  damnified  by  the  act  of  the  plaintiffs  in  signing  the  composition. 

Secondly — The  abandonment  by  Gill  and  Bishop  of  the  bankruptcy 
proceedings,  was  a  good  consideration  for  signing  the  agreement.  And 
lastly,  had  the  plaintiffs  intended  to  reserve  their  remedies  on  foot  of 
these  drafts  against  Meighan  the  defendant,  they  should  have  done  so  in 
express  terms,  and  not  in  ambiguous  language,  by  adopting  the  formula 
used  by  the  other  creditors. 

Mr.  J.  J.  Murphyy  QL  C,  and  Mr.  Whiteside^  Q.  C,  contrtt. — As 
Meighan  was  perfectly  solvent,  the  agreement  to  drop  the  bankruptcy 
proceedings  formed  no  consideration  for  the  plaintiff's  signing  the  com- 
position ;  and  they  never  could  have  thereby  meant  to  give  up  two-thirds 
of  the  debt  already  secured  by  Meighan,  in  consideration  of  his  giving 
fresh  security  for  the  remaining  third.  The  effect  of  the  composition 
was  to  prevent  the  plaintiffs  from  recovering,  under  any  circumstances, 
more  than  seven  shillings  and  sixpence  in  the  pound  from  Daly  ;  but  that 
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does  not  preclude  them  from  recovering  the  entire  amount  of  their  debt 
from  Meighan,  as  against  whom  they  expressly  reserved  their  right  to 
proceed,  and  the  reservation  necessary  to  retain  the  remedy  against  the 
surety  appears  on  the  face  of  the  agreement :  Ex  parte  Gijffbrd  (a)  i 
Ex  parte  Glendinning  (b) ;  Thomae  v.  Courtenay  (c). 

In  allomng  the  plaintifls  to  recover  the  amount  of  their  demand  from 
Meighan,  there  is  no  fraud  upon  the  principle  of  the  composition,  or 
upon  the  creditors,  who  were  parties  to  the  instrument,  and  thereby 
expressly  apprised  of  the  nature  of  the  reservation  annexed  to  the 
plaintiffs'  signature.  Neither  would  any  injustice  be  thereby  done  to 
Meighan,  as  the  composition  was  not  entered  into  behind  his  back  ;  be  was 
a  party  to  the  entire  arrangement,  which  was  made  with  his  sanction  and 
concurrence ;  and  it  is  clear  that  the  surety  may  become  a  party  to  the 
transaction  in  such  a  manner  as  to  deprive  himself  of  any  remedy  over 
against  the  principal,  in  the  event  of  his  being  called  upon  to  pay  the 
residue  of  the  debt :  the  cases  establishing  this  proposition  will  be  fouftd 
collected  in  the  note  to  Lewis  v.  Jones  (d),  Meighan,  before  he  gave 
the  new  bills  pursuant  to  the  composition  agreement,  had  an  opportunity 
of  seeing  the  terms  of  the  plaintiffs'  reservation,  which  are  compre- 
iiensive  enough  to  include  every  species  of  security,  whether  of  Meighan's 
or  of  a  third  party.  This  brings  the  case  within  the  authority  of 
Mallet  V.  Thompson  (e),  and  Nichols  v.  Norris  (f). 

The  fact  of  Meighan  having  been  a  consenting  party  to  the  agree* 
ment  for  a  composition,  would  furnish  a  sufficient  answer  to  anv  action 
to  be  brought  by  him  against  Daly.  The  distinguishing  peculiarity  of 
the  present  case  is,  that  the  person  by  whom  the  composition  is  secured, 
is  the  party  bound  by  the  original  security. 

It  is  only  when  a  new  arrangement  is  entered  into  with  the  principal, 
behind  the  back  and  without  the  knowledge  of  the  surety,  that  the  latter 
is  released  from  his  liability;  but  where  the  agreement  between  the 
creditor  and  the  principal  debtor  is  made  with  the  privity  of  the  surety, 
he  is  not  discharged  :  Cowper  v.  Smith  (g) ;  Porsythe  on  Comp,  76. 


Mr.  J,  D,  Fitzgerald^  in  reply.— There  are  two  points  of  view  in 
which  this  case  may  be  considered  ;  first,  regarding  defendant  as  a  mere 
surety  ;  secondly,  as  to  the  effect  of  the  special  mode  of  executing  the 
agreement.  First,  regarding  defendant  as  a  surety;  was  there  not  an 
alteration  of  the  contract  he  had  entered  into,  and  that  without  bis  will 
and  consent  ?  '  That  the  holder  has  given  time  to  the  acceptor  of  a  bill. 


(a)  6  Ves.  807. 
(c)  1B.&  Al.  1. 
(e)  5  Esp.  178. 


(^)  4  M.  &  W.  519. 


{h)  Buck.  517. 
{d)  4  B.  &  Cr.  515. 
(f)  3B.&  Ad.41,fi. 
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or  compounded  with  him,  is  always  a  discharge  to  the  drawer :  Nesbit  ▼•    |^.  x.  1 843. 
Smith  (a)  i   Es  parte  Smith  {h)\   Story,  ^.  ^m,  et  $eq.     The  liability    Exc/m/ Pleas. 
of  a  surety  ought  not  to  be  extended  beyond  his  contract ;  and  if  the       grundt 
necessary  consequence  of  the  stipulation  between  the  creditor  and  the 
principal  be  to  extend  the  liability  of  the  surety,  the  surety  ought  to  be 
discharged.  Now,  that  is  the  necessary  consequence  here  ;  the  defendant 
contracted  that  Daly  should  be  primarily  liable,  and  that  he,  the  defendant, 
should  have  the  chance  of  the  voluntary  or  compulsory  payment  of  the 
debt  by  Daly :  but  those  chances  have  been  taken  from  him ;  Daly  is 
discharged,  and  the  contract  of  the  defendant  is  made  independent  and 
absolute.     In  addition  to  this,  when  the  principal  obligation  is  extin- 
guished, the  accessory  can  no  longer  exist :   Pothier,  p.  2,  c.  6,  s.  1 ; 
Chitty  on  Cont.  529* 

Secondly — Assuming  the  general  proposition  to  be  true,  how  is  it 
affected  by  the  form  of  signature  in  this  case,  <<  Without  prejudice  to  any 
additional  security  we  may  hold  ?**  The  meaning  of  this  reservation  is,  to 
protect  the  creditor's  right  to  resort  to  other  securities  in  his  hands,  which 
otherwise  he  might  be  compelled  to  give  up.  A  great  injury  has  been 
done  to  Meighan  by  what  took  place  on  the  29th  of  February  1 843 :  the 
creditor  is  lesi  active ;  and  for  aught  that  appears,  had  the  agreement  not 
been  entered  into,  the  bill  would  have  been  paid. 

In  Nichols  v.  Norri9(c)  it  was  stipulated  in  the  deed,  that  as  the 
plaintiff  held  certain  other  securities,  the  arrangement  should  not  affect 
those :  there,  too,  the  defendant  was  the  maker  of  the  note,  and  the  case 
evidently  went  on  that  ground, — for  Parke,  J.,  interrupts  the  argument, 
and  asks  how  the  case  is  to  be  distinguished  from  Fentum  v.  Pocock  (d) 
and  Carstairs  v.  RoUeston  (e)  ?  Ex  j^arte  Glendinning  (f)  is  distin- 
guishable from  the  present,  and  can  also  be  supported  on  the  authority  of 
Fentum  v.  Pocock;  the  bankrupt  was  there  the  accommodation  acceptor, 
and  the  proof  was  on  the  estate  of  the  drawer.  Besides,  the  language  of 
Lord  Eldon  only  goes  to  this,  ''  that  if  the  creditor  expressly  stipulates 
**  for  the  reservation  of  all  his  remedies  against  other  parties,  they  shall 
''still  remain  liable.''  BotUtbee  v.  Stubbs(g)  is  a  strong  authority  for  the 
defendant. 


Brady,  C.  B. 

We  are  all  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover  the 
amount  of  this  bill  of  exchange  from  the  defendant.     The  Jury  have 

(a)  2Bro.C.C.579. 

(b)  3  Br.  C.  C.  1 ;  C.  B.  L.  6th  ed.  168. 

(e)  3  B.  &  Ad.  41,  ft.  (d)  6  Taunt.  192. 

(e)  6  Taunt.  561.  (/)  Buck.  5\7. 

{g)  18  Tea.  20. 
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foand  tliat  a  Tdid  and  biDdtng  conporition  was  entered  Into  by  thb 
iostroment  as  between  Daly  and  bis  creditors :  they  kave  also  fooad,  that 
tbe  composition  bills,  in  fmrsaaace  of  tbe  agreement  contained  in  tbit 
instrnmenty  were  duly  tendered  within  a  reasonable  time ;  and  that  eoa* 
aeqoently,  so  te  as  regards  Daly,  the  pkuntiii  are  not  entitled  to  proceed 
against  him  for  any  thing  beyond  the  araonnt  of  the  compositioii. 

They  contend,  however,  that  as  agunst  Meighan  his  surety,  they  sfe 
entitled  to  proceed  for  the  fall  amount  of  their  demands ;  and  they  contend 
for  this  upon  the  grounds  that  Meighan  was  a  party  to  the  arrangement 
by  which  Uie  composition  was  entered  into,  and  that  they  especiaUj 
resenred  their  right  so  to  proceed  as  against  the  surety,  by  the  wordi 
annexed  to  their  signature  to  the  composition  agreement. 

In  order  to  test  that  right,  it  is  necessary  to  consider  the  mrture  of  thii 
instrument.  It  is  not  a  single  instrument  or  deed  of  composition,  sadi 
as  is  entered  into  in  a  case  where  there  is  a  single  debt  and  but  oae 
creditor,  but  it  is  a  composition  instrument  made  binding  in  law  becaoss 
of  the  community  of  interest  between  the  persons  who  are  supposed  to 
concur  in  it,  each  relying  on  tbe  acts  of  the  others;  or,  in  oCher  wordi, 
it  is  an  instrument  of  composition  on  the  part  of  the  genial  body  of  the 
creditors,  in  which  we  must  presume  each  was  more  or  less  induced  to 
concur,  in  consequence  of  seeing  the  signatures  of  the  others. 

At  the  time  the  instrument  was  signed,  Didy  waa  indebted  io  the 
plaintilb  in  a  certain  sum,  for  which  they  held  as  security  the  drafts  of 
die  defendant  Meighan  on  Daly ;  and  the  defendant  consequently  stood 
merely  in  the  position  of  a  surety.  That  being  the  case,  a  compositioB 
agreement  was  entered  into,  whereby  the  plaintifls  agreed  to  take  a  com- 
position of  78.  6d.  in  the  pound,  not  to  be  secured  by  tbe  bills  of  soy 
third  person,  but  by  the  acceptances  of  the  very  same  individual  who  w» 
ahneady  «  surety  for  the  full  amoant  of  their  demand.  The  instruBMBt 
whereby  the  composition  was  agreed  to,  was  signed  by  Daly's  creditors* 
some  of  them  attached  conditions  to  their  signatures,  others  did  not 
The  plaintifls  annexed  to  their  signature  a  reservation  or  condition  in  the 
following  words— '<  Without  prejudice  to  any  additional  secwity  we 
may  hold.'' 

Unquestionably,  these  words  do  not  directly  or  explicitly  refer  to  the 
security  they  held  in  the  drafts  of  the  defendant ;  but  it  is  contended 
that  they  comprise  every  security,  whether  of  the  defendant  or  of  a  third 
person.  When  we,  however,  come  to  consider  what  would  be  the  opera* 
tion  of  such  a  construction  upon  this  instrument,  it  will  be  difiBcolt  to 
follow  that  argument  to  the  extent  to  which  it  would  lead  us. 

In  the  first  place,  I  may  assume  that  every  creditor  who  signed  tbe 
agreement  had  a  like  security  of  the  same  Meighan  for  his  demand ;  in 
that  case  the  instrument  would  be  felo  de  se  ;  for  it  would  be  absurd  to 
enter  into  an  agreement  with  the  principal  to  accept  a  part  only  of  tbe 
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demand  secured  by  a  third  person,  retaining  remedies  against  that  same    M.  T.  1843. 
third  person  as  surety  for  the  same  principal  and  for  the  same  debt,  upon    Exch^/Pleas. 
which  the  principal  could  be  rendered  liable  to  the  whole  by  suing  the       gbundt 
surety. 

Taking  the  facts  of  this  case  as  they  are — ?iz.,  that  plaintiffs  did  not 
happen  to  hold  any  other  security  than  the  defendant's  drafts,  at  the  time 
they  entered  into  the  arrangement  for  the  composition,  and  that  it  does 
not  appear  that  the  other  creditors  held  securities  of  Meighan, — what  is 
the  state  of  the  case  ?  The  defendant,  by  that  arrangement,  to  which 
the  creditors  were  parties,  makes  himself  responsible  for  their  several 
demands  to  the  extent  of  seven  shillings  and  sixpence  in  the  pound,  for 
the  purpose  of  getting  rid  of  the  commission  of  bankruptcy  then  pending 
against  Daly. 

The  plaintiffs  concur  in  that  arrangement,  and  hold  themselves  out  to 
the  other  creditors  as  consenting  to  take  seven  shillings  and  sixpence  in 
the  pound,  to  be  secured  by  the  drafts  of  Daly  on  Meighan  ;  that  is,  that 
Daly  is  not  to  be  liable  to  pay  the  composition  in  the  first  instance,  but 
that  Meighan  is.  Now,  the  other  creditors  may  have  inquired,  and 
found  Meighan  to  be  a  person  sufficiently  responsible  to  the  amount  of 
the  composition  ;  and,  therefore,  when  the  plaintifls  affixed  that  con- 
dition to  their  signature,  they  may  have  been  considered  by  the  other 
creditors  as  referring  to  other  security  than  that  of  Meighan. 

Besides,  several  of  the  creditors  signed  this  composition  agreement 
before  the  plaintiffs  did  so ;  and  can  the  plaintiffs,  thus  coming  after  the 
other  creditors,  and  without  any  communication  with  them,  attach  to 
their  signature  a  condition  reserving  a  right  to  proceed  for  twenty  shil* 
lings  in  the  pound  of  their  demand  ? 

It  is  true,  they  may  reserve  such  a  right  as  against  all  the  world,  except 
as  against  Daly  or  Meighan.  As  against  Daly,  it  is  clear  they  cannot  do 
so ;  but  can  they  do  so  against  Meighan  as  the  surety  ?  If  it  were 
expressly  and  in  terms  stipulated  in  a  written  instrument  between  the 
plaintifls,  Daly  and  Meighan,  that  Meighan,  notwithstanding  the  compo- 
sition deed,  should  be  liable  on  the  original  bills,  I  question  very  much 
whether  such  a  contract  would  be  lawful — at  all  events,  it  would  give  rise 
to  a  very  serious  question. 

The  words  annexed  to  the  plaintiffs'  signature  do  not  expressly,  or  in 
terms,  indicate  or  include  the  original  drafts  of  the  defendant ;  and  we 
will  not  infer,  that  the  plaintiffs,  in  using  those  words,  meant  to  retain  his 
liability  on  those  drafts  for  the  full  amount  of  their  demands,  when  by  the 
same  instrument  they  have  agreed  to  take  his  acceptance  to  secure  a 
composition  for  part.  A  verdict  must  therefore  be  entered  for  the 
defendant. 


Pennefatheb,  B.,  and  Richards,  B.,  concurred. 


3    R 
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Each,  of  Pleat. 


Lefrot^  B. 

J  should  have  thought  it  unoecessary  to  add  any  thing  to  what  hai 
already  fallen  from  the  Court,  had  1  not,  during  the  progress  of  the 
argument,  been  disposed  to  take  a  different  view  of  this  case  from  thai 
which  I  now  entertain.  I  was  for  some  time  at  a  loss  to  discover  upoa 
what  ground  the  defendant  had  a  right  to  resist  the  payment  of  thia  biA 
of  exchange. 

He  has  no  right  to  do  so  on  his  own  account,  but  from  the  very  htd 
of  his  being  a  consenting  party  to  the  composition  agreement,  he  must, 
on  the  one  hand,  be  subject  to  all  the  consequences  of  it,  while  oo  the 
other,  he  is  entitled  to  all  the  benefits  which  may  arise  from  it. 

Now,  the  principle  of  a  deed  of  composition  is  this — the  creditors 
agree  to  release  and  exonerate  their  debtor  from  all  liability  beyond  the 
amount  of  the  sum  compounded  for.  And  the  principle  of  such  an 
agreement,  no  creditor  who  is  party  to  it  can  violate.  All  those  who 
are  virtually  or  actually  parties  to  the  deed  are  bound  to  give  effect  to 
its  operation. 

In  the  present  case  the  plaintiflEs  were  parties  to  the  agreeotient  for 
the  composition,  and  they  are  now  virtually  violating  the  priodpie  I 
have  spoken  of,  by  enforcing  against  Meighan  the  whole  amount  of  their 
demand,  because  they  thereby  enable  Meighan  to  turn  round  upon 
Daly,  and  eventually  recover  the  entire  amount  from  him. 

The  defendant,  therefore,  shall  not  be  allowed  to  protect  himself  on 
his  own  account,  but  for  the  sake  of  Daly,  whom  the  plaintiffs  agreed  to 
release  from  his  liabilities  and  set  up  as  a  new  man :  thus  giving  them 
all  a  fair  chance  of  his  being  able  to  pay  the  composition. 

It  is  said,  however,  that  the  plaintiffs,  with  the  knowledge  of  the  other 
creditors,  reserved  a  right  to  proceed  upon  these  bills,  and  that  it  b 
consequently  no  fraud  upon  the  composition  deed,  or  upon  the  principb 
on  which  it  is  founded,  that  they  should  now  proceed  upon  these  bills. 
But  have  they  reserved  that  right  in  the  way  the  law  allows?  The 
reservation  is  not  contained  in  the  body  of  the  instrument ;  bat  the 
plaintiffs  when  they  come  to  sign  it  reserve  this  right,  as  they  allege;  the 
other  creditors,  however,  signed  it  without  seeing  or  being  aware  of  the 
reservation. 

Lord  Eldon  says,  in  BouUbee  v.  Stubbs  (a),  that  such  a  right  ^ould 
be  reserved  in  direct  and  explicit  terms,  and  the  reservation  be  ooDtaioed 
in  the  body  of  the  instrument,  in  order  that  all  parties  may  see  and  be 
aware  of  it.  But  here,  instead  of  this  reservation  being  contuoed  m 
the  body  of  the  instrument,  and  expressed  in  plain  and  explicit  tenas,  it 
is  only  annexed  to  the  signatures  of  the  plaintiffs,  and  in  language  ftr 
from  clear  or  unambiguous. 


(a)  18  Ves.  92. 
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Id  this  case,  all  the  creditors  have  an  interest  in  the  composition  deed,    |^^  X.  1843. 
and  in  having  it  construed  so  as  to  keep  Daly  free  from  any  liability    Ejceh,  of  Pleas, 
exceeding  the  sum  of  seven  shillings  and  sixpence  in  the  pound.     To       grundt 
iDorease  his  liability  beyond  that  amount  in  favour  of  any  one,  it  would 
have  been  necessary  to  have  been  with  the  concurrence  of  all  the  parties 
to  the  deed,  and  to  have  been  ascertained  by  the  use  of  clear  and 
unambiguous  terms,  which  it  is  sufficient  to  say  were  not  used  in  this 


V. 
IIEIOHAK. 


upon  these  grounds  then,  my  mind  has  come  to  the  conclusion  that, 
the  plaintiffs  ought  not  to  be  permitted  to  recover  the  amount  of  these 
bills.  And  this,  as  I  have  already  observed,  not  to  protect  Meighan, 
but  to  give  effect  to  the  composition  deed  into  which  the  parties  have 
entered. 


PHELAN 

D.  T.  JOHNSON,  J.  C.  JOHNSON  and  H.  HURST. 

Mb.  J.  Leaht,  for  the  plaintiff,  moved  to  make  absolute  a  conditional 
order  that  service  of  the  capias  ad  respondendum  in  this  case,  upon  the 
defendants  resident  in  London,  by  serving  D.  Fitzgerald,  their  law-agent 
bare,  might  be  deemed  good  service. 

The  present  defendants,  in  Trinity  Term  1839}  h^d  obtained  a  judg- 
ment against  the  plaintiff,  as  surety  for  a  person  named  Smith.  On 
the  22nd  of  September  1841,  execution  was  issued  against  the  goods 
of  the  plaintiff  on  foot  of  that  judgment  for  over  £650.  In  that 
execution,  the  attorney  for  the  present  defendants  was  D.  Fitzgerald. 
The  plaintiff  filed  a  bill  in  this  Court  for  an  injunction,  alleging  equitable 
circumstances,  which  he  said  discharged  him  from  his  liability  on  foot  of 
the  judgment ;  and  the  three  defendants  appeared  to  that  suit  by  D.  Fitz- 
gerald as  their  attorney.  That  suit  was  still  pending.  The  present 
action  was  brought  for  maliciously  issuing  and  overmarkiog  the  execution. 
D.  Fitzgerald  showed  cause  by  affidavit,  in  which  he  stated  that  the 
defendants  had  been  partners  in  trade,  and  so  continued  up  to  the  8th  of 
April  1842,  when  their  partnership  was  dissolved.  That  the  defendant 
D.  T.  Johnson  was  appointed  to  wind  up  the  affairs  of  the  concern  ;  and 
that  he  had,  since  the  dissolution,  separately  carried  on  the  business  on 


1843. 
^00.20. 

1844. 
Feb.  8. 

The  Court  has 
aatbority,  un- 
der 43  O.  3, 
0.  53j  to  order 
•errioe  of  pro- 
cess to  be  snb- 
stitated  on  a 
defendant  re- 
sident out  of 
the  jurisdic- 
tion :  and  it  is 
a  question  of 
discretion,  de- 
pending on  the 
particular  cir- 
cumstances of 
each  case, 
whether  the 
Court  will 
make  such  or- 
der. 
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H.  T.  1844.  his  own  account.  That  D.  T.  JobDson  alone  had,  since  the  dissolutioif^ 
BxchMf  Pleas,  employed  D.  Fitzgerald  as  his  attorney ;  and  that  he,  D.  Fitzgerald,  had, 
FHELAN  but  once  since  the  dissolution,  had  any  communication  with  the  other 
partners.  That  the  execution  in  this  case  was  issued  on  the  written 
order  of  D.  T.  Johnson  alone,  upon  a  judgment  which  was  for  a  partner- 
ship demand.  That  he,  Fitzgerald,  never  got  any  directions  as  to  the 
execution  or  the  injunction  suit  from  either  IL  Hurst  or  J.  C.  Johnson. 
That  he  once,  in  February  1842,  saw  H.  Hurst  in  Birmingham,  when 
he  waited  on  him  with  a  letter  from  J.  C  Johnson,  in  order  to  procure 
his  execution  of  certain  deeds  of  assignment  of  property  in  Ireland; 
and  that  upon  that  occasion  the  equity  suit  was  not  alluded  to.  That  he, 
Fitzgerald,  saw  J.  C.  Johnson  in  London  and  informed  him  of  the  equity 
suit ;  but  that  J.  C  Johnson  gave  him  no  instructions  as  to  it.  That  the 
defendants  were  not  natives  of  Ireland,  and  had  never  resided  there  but 
for  a  few  days  at  a  time,  when  they  were  there  on  matters  of  business; 
that  none  of  them  had  been  in  Ireland  since  the  institution  of  the  suit ; 
and  that  he  had  no  authority  from  any  of  the  defendants  to  enter  an 
appearance  for  them  or  act  as  their  attorney. 

In  the  injunction  suit,  an  account  had  been  directed  to  be  taken  of  the 
sum  due  on  foot  of  the  judgment ;  and  it  was  sworn  that  it  appeared  oo 
taking  the  account,  that  £81  only  remained  due  on  foot  of  the  partnership 
debt,  for  the  security  of  which  the  judgment  against  the  plaintiff  had  been 
obtained ;  and  that  the  execution  was  issued  in  reality  for  a  debt  due  bj 
Smith  to  D.  T.  Johnson  alone. 


Mr.  G.  Fitzgihhon,  Q.  C.  and  Mr.  J.  D.  Fitzgerald^  for  D.  Fit^raldi 
showed  cause. 

Several  orders  of  the  nature  here  sought  have  been  made  by  tbe 
Court ;  but  they  passed  9uh  silentio  ;  and  whenever  the  attention  of  the 
Court  has  been  drawn  to  the  matter,  the  order  has  been  refused.  losu- 
ranee  cases  and  partnership  transactions,  when  the  application  is  made 
during  the  continuance  of  the  partnership,  are  exceptions:  Nugent  ?. 
Williams  (a);  Pulteney  v.  Piers  Qj).  In  Rossiter  v.  Rossiter  (c)  the 
defendant  was  actually  moving  in  Court  at  the  moment.  In  SadUer  s, 
Smithwick  {d)t  Farlie  v.  Quin  (e)  and  Stevens  v.  The  London  Atsth- 
ranee  Company  (f)y  the  application  was  refused.  Before  the  43  G.  3,c.  53, 
the  plaintiff  might,  in  this  Court,  proceed  by  capias  quo  minus^  attach- 
ment of  privilege,  or  common  law  subpoena:  1  How.  Ex.  PL  14.  Under 
the  two  6rst  writs,  the  body  of  the  defendant  was  to  be  arrested  by  the 
Sheriff;  therefore,  they  must  have  been  executed  against  a  defendaot 


(a)  3LawRec.N.S.376. 
(c)  Jo.  &  C.  149. 
(e)  Smj.  1^9. 


(b)  1  Jo.  I. 

(d)  Cr.&Dix,  A.  N.saTi 

(0  Al.  &  N.  29. 
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Resident  io  tbe  country ;  the  last  might  be  either  served  personally  on  the    H.  T.  1844« 

defendant  or  left  for  him  at  his  residence ;  but  that  writ  also  only  applied   E^ch^rf^^g. 

to  persons  resident  in  the  country :  for  if  the  defendant  did  not  appear  to       pheuuv 

it,  the  next  process  was  an  attachment  to  the  SheriflT.     The  21  &  22 

G.  Sf  c.  18,   applies  only  to  cases  of  parties  within  the  jurisdiction. 

Upon  the  principle  of  international  law,  no  Court  has  jurisdiction  unless 

the   defendant  be  within  the  local  jurisdiction  of    the  Court   or  the 

proceeding  be   in  rem: — Story  Conf,  of  Lawa^  786;  Vattel^  B,  % 

c.  8>  8.  84.     An  English  Court  of  Justice  is  bound  to  inquire  into  the 

grounds  on  which  a  foreign  judgment  has  proceeded  ;  and  if  it  appears 

that  the  foreign  Court  had  not  jurisdiction,  it  will  refuse  to  enforce  its 

judgment :  Buchanan  v.  Rucker  (a) ;   Fergusson  t.  Mahon  (6)  ;   Don 

V.  Lippman  (c).     In  the  last  case,  it  is  said  that  Becket  v.  McCarthy  (d) 

had  gone  to  the  very  verge  of  the  law.  Cowan  v.  Braidwood  (e)  is  to  the 

same   effect.      In   all  those  cases,  the  question  was  not  whether  the 

defendant  had  notice  of  the  proceedings  against  him,  but  whether  the 

Court  had  jurisdiction ;  and  they  show  that  before  the  43  G.  3,  c  53, 

the  Court  had  no  power  to  substitute  service  on  a  person  out  of  the 

jurisdiction ;  and  there  is  nothing  in  that  Act  to  give  the  Court  such  a 

power.    The  following  cases  were  also  cited : — Chamherlayne  v.  County 

Fire  Office  Company  (f)  and  Burke  v.  Quintan  (jr). 


Mr.  Leahy^  in  reply.— 'This  case  comes  within  the  principle  of  Rossiter 
v.  Rossiter^  which  was  followed  in  Blake  v.  Browne  (h)  and  M'CuUagh 
▼•  Sharpe{x).  So  service  was  substituted  in  Kennedy  y^  Walker  (k) 
and  Taylor  v.  Crane  (I).  In  actions  upon  foreign  judgments  the  question 
is,  whether  the  defendant  had  notice;  if  he  had,  the  Court  here  will  give 
effect  to  the  foreign  judgment,  notwithstanding  the  defendant  was  not 
within  the  local  jurisdiction  of  the  Court.  Cavan  v.  Stewart  (m),  Gur* 
ney  v.  Hardenbergk  (n),  and  Story  Conf.  of  Laws^  822,  343,  were 
cited. 

Cur.  adv.  vult. 

Brabt,  C.  B. 

In  this  case  the  conditional  order  was  made  by  the  Court  to  substitute 
service  of  the  process  against  the  defendants,  resident  in  London,  by 
serving  them  there,  and  serving  their  attorneys  or  law  agent  in  this 


(a)  9  East,  192. 
(c)  6  CI.  &  F.  1. 
(e)  3  Sc.  N.  B.  138. 
(g)  3  Ir.  Law  Rep.  310. 
(t)  3  Ir.  Law  Bep.  360. 
(0  2  Law  Beo.  N.  S.  195. 

(ft)  1  Taunt.  487. 


(6)  11  A.  &  £.  179. 

id)  3B.&Ad.961. 

(f)  3LawBec.N.S.7L 

(A)  3  J.  &  S.  681. 

(k)  3  Law  Bee.  N.  S.  54. 

(m)  1  Stark.  525. 
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country ;  and  that  such  senrice  shonld  be  deemed  good  service.  At  the 
close  of  Term,  I  intimated  to  the  parties  that  we  were  disposed  to 
make  the  order  absolute  as  to  one  of  the  parties,  Daniel  Torton  JofaneoB, 
but  not  as  to  the  other  defendants. 

The  case  is  thus  circumstanced  : — The  plaintiflT,  F.  Phelan,  executed 

a  bond  and  confessed  a  judgment  to  the  three  defendants,  as  a  security 

lor  a  person  of  the  name  of  Smith,  who  carried  on  business  in  Tralee. 

Upon  that  bond,  judgmsiU  was  entered  up ;  and  some  time  since,  in  the 

course  ef  last  year,  the  defendants  issued  execution  in  this  country  agminsl 

F.  Phelan  upon   that  judgment,  marked  for  a  sum   exceeding  £50^ 

Phelan  contended  that  he  had  an  eqllitah^e  disdiai^e  to  the  jodgmenCj 

▼is.,  that  after  this  guarantee  had  been  given  by  him,  the  defeadaDts  had 

dissolved  partnership,  and  that  the  cominuing  partner  was  seeking  to 

Make  the  judgment  availi^le  for  a  demand  not  doe  by  Smith  to  the  three 

partners,  but  only  to  ene  of  them,  namely,  D.  T.  Johnson.     To  soalaiB 

that  case,  be  filed  a  bil  for  an  injunctioii ;  and  that  cause  proceeded,  and 

in  it  accounts  have  been  taken,  and  it  has  not  as  yet  been  finally  disposed 

o(  but  is  stiH  pending  in  this  CourU     In  issuing  that  execatioo,  D. 

Fitzgerald  was  the  attorney  for  the  plaintiffs  in  it ;  and  in  the  deffraoe  to 

the  injonctioo  cause,  he  was  idso  their  attorney  ;  and  the  present  motkm 

is,  that  service  of  the  process  ki  this  action  should  be  substituted  apMi 

D.  Fitzgerald.     The  present  action  is  brought  by  Phelan  against  the 

three  Johnsons  for  wilfully  and  maliciously  overmarking  the  executioa  ; 

and  the   question  is,  whether  we  are   authorised  by  law  to  subalitBto 

service  ef  ^e  writ  in  that  action,  having  regard  to  the  circumstancea  of 

the  case? 

As  to  the  defendant  D.  T.  Johnson^,  the  Court  intimated  their  inten* 
tion  to  pronounce  the  order ;  as  to  the  two  others,  we  will  not  make  tbe 
order.     It  will  be  sufficient  for  the  purposes  ef  the  plaintiff  if  he  get* 
judgment  against  D.  T.  Johnson.     The  other  defendants  have  ceased  to 
have  any  connection  with  D.  T.  Johnson  ;  they  have  dissolved  parlner- 
ship  before  the  execution  on  the  judgment  issued ;  and  they  are  not 
parties  to  the  transaction  out  of  which  the  present  action  has  ariseD ; 
nor  did  they  employ  D.  Fitzgerald  as  their  attorney.     These  are  the 
grounds  of  tiieir  exception  out  of  this  order.     But  as  to  D.  T.  Jolifison» 
the  question  has  been  discussed  at  great  lengthy  and  is  of  great  impor*- 
tance  to  suitors  in  this  country.     The  service  sought  to  be  substituted  is 
that  of  a  capiat  ad  respondendum,  the  service  of  which  is  regulated  by 
the  43  G.  3,  c.  63 ;  an  Act  of  the  Imperial  Parliament.     Before  con- 
sidering that  Act,  I  think  it  right  to  advert  to  the  current  of  legislation 
in  England  as  to  the  service  of  process  and  enforcing  appearances  in  that 
country ;  and  it  is  remarkable  that  there  is  no  Act  of  Parliament  in 
England  authorising  the  Court,  generally,  to  substitute  service  of  process. 
There  are  several  Acts  on  the  subject.    At  the  common  law,  in  process  by 
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original,  Ihere  was  a  writ  of  dUtringas  ;  and  where  there  was  (aogible 
property  in  the  country,  the  Court  would  lay  hold  of  that  property  to 
compel  an  appearance,  though  the  party  was  abroad.  The  cases  upon 
this  subject  are  summed  up  in  Tidd^s  Practice  :  "  Where  the  defendant 
^  residing  abroad,  carried  on  trade  in  England,  a  plaintiff  might  have 
*<  proceeded,  notwithstanding  his  idisence,  to  compel  an  i^ppeorance  by 
<*  diitringoi  (a)  f  but  that  process  only  applied  to  tangible  property  in 
England.  An  Act  of  ParliamenI  was  passed  to  make  that  process  more 
afviuUble,  51  GL  3,  c  124,  s.  2,  which  contains  a  condition  prior  to  the 
issuing  the  writ  of  diUrit^gat^  viz.,  that  it  shall  appear  that  the  prior 
process  had  been  duly  served  at  the  dwelling-house  of  the  defendant ; 
mid,  therefore,  it  did  not  apply  where  the  defendant  had  not  any  dwelling- 
house  in  England. 

The  other  process  used  in  England  for  proceeding  agunst  parties  who 
could  not  be  served,  was  outlawry ;  and  as  to  that,  it  has  been  decided, 
as  well  upon  princ^le  as  upon  the  Act  of  Hen.  8,  which  requires  the 
writ  of  proclamation  to  be  issued  to  the  Sheriff  of  the  county  where 
the  defendant  at  the  time  of  the  exigent  shall  be  dwellbg,  that  the  party 
must  be  in  the  kingdom  at  the  time ;  and,  therefore,  that  absence  beyond 
the  seas  is  cause  for  reversing  an  outlawry,  even  though  the  party  went 
beyond  the  seas  for  the  purpose  of  avoiding  the  service  of  process.  It 
was  so  held  in  Bryan  v.  Wagitaff^{h)  \  and  it  is  most  important  to  bear 
this  in  mind  in  reference  to  proceedings  in  thb  country. 

The  Acts  relating  to  the  service  of  mesne  process  in  England  are  the 
12  G.ly  c.  29,  and  the  5  6.  2,  c*  27.  No  powers  are  given  by  those 
statutes  to  substitute  the  service  of  process ;  in  other  respects  they  are 
analogous  to  the  43  O.  3,  c  53 ;  but  the  first  of  them  contains  very 
remarkable  words.  It  provides  that,  in  all  cases  where  the  cause  of 
acition  shall  not  amount  to  the  sum  of  £10  or  upwards,  and  the  plaintiff 
shall  proceed  by  way  of  process  against  the  person,  he  shall  not  arrest 
the  defendant,  but  shall  serve  him  personally,  within  the  juriediction  of 
the  Courty  with  a  copy  of  the  process.  So  that,  in  that  Act  there  is  no 
power  to  substitute  service ;  and  it  b  expressly  required  that  the  service 
be  made  within  the  jurisdiction.  That  being  the  condition  of  the  law  in 
Snghmd,  the  43  '6.  3,  c.  53,  Xr.  is  now  to  be  considered.  It  is  analogous 
to  the  12  G*  1,  and  the  5  G.  2,  Eng.^  so  far  as  those  Acts  prohibit  arrest 
for  sums  under  a  specified  amount,  and  in  the  mode  of  enforcing  appear- 
ances. The  third  section  of  the  43  G.  3,  c  53,  is  that  which  corresponds* 
with  the  second  section  of  the  12  6r.  1,  c.  29 ;  but  it  omits  those 
remarkable  words,  <<  Within  the  jurisdiction  of  the  Court.''  And  that 
appears  to  have  been  dcuie  studiously.     It  is  an  omission  deserving  of 


H.  T.  1844. 


(a)  let  vol.,  p.  112,  9tb  ed. 


{h)  5  B.  &  C.  314. 
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H.  T.  1844.  great  observation,  and  calculated  to  raise  serious  questions  as  to  what 
Each.o/ Pleas,  were  the  purposes  of  the  Legislature  in  passing  the  43  G.  3.  Conse- 
quent on  that  omission,  there  is  in  the  43  G.  3,  a  special  provision  which 
exists  in  none  of  the  English  Acts ;  namely,  the  8th  section,  which 
authorises  the  Court  to  substitute  service  of  the  process.*  I  apprehend, 
that  for  the  last  forty  years — I  may  say,  from  the  passing  of  that  Act, — 
there  has  been  a  current  of  decision,  in  this  Court  at  least,  which  I 
conceive  has  put  this  construction  upon  this  Act  of  Parliament,  that  it 
warrants  the  substitution  of  service  upon  a  party  not  bodily  present  in 
this  country.  In  cases  of  actions  upon  policies  of  insurance,  service  of 
process  has  been  from  time  to  time  substituted  upon  persons  acting  as 
agents  of  the  Insurance  Company  and  making  this  contract  for  them ; 
and  that  course  of  practice,  hitherto  undisturbed  by  any  authority  or 
legal  proceeding,  has  continued ;  establishing  the  existence  of  a  power  in 
the  Court  to  act  in  substituting  service  of  process  upon  persons  not  bodily 
present  within  the  jurisdiction.  So  that  it  occurs  to  me,  that  taking  the 
course  and  practice  of  this  Court  as  one  so  long  established,  it  really 
comes  to  no  more  than  a  question  of  discretion  how  far  the  Court  will 
exercise  the  power  given  to  it  by  the  Act ;  and  I  think  it  has  not  unwisely 
considered  that  it  had  this  power,  having  regard  to  the  omission  of  those 
remarkable  words  in  the  43  G*  3,  and  the  introduction  of  the  clause 
authorising  the  substitution  of  service  into  it.  How  far  that  modification 
of  the  English  Acts  was  made  in  the  43  G.  3,  by  reason  of  the  peculiar 
circumstances  of  this  country,  is  not  for  me  to  consider.  I  may  think 
it  was  designed  to  meet  the  circumstances  of  the  country  ;  but  it  is  suffi- 
cient to  say  that  there  is  no  unsubstantial  ground  for  the  opinion  that  the 
Court  originally  was  right  in  assuming  that  the  Act  gave  them  jurisdiction 
to  substitute  service  on  persons  not  bodily  within  the  jurisdiction. 

Treating  it  then  as  a  question  of  discretion,  how  /ar  has  it  been  exer- 
cised ?  In  the  cases  of  policies  of  insurance,  it  has  been  exercised  within 
a  narrow  and  limited  range,  compatible  with  sound  discretion.  Service 
of  process  has  been  substituted  in  those  cases  upon  the  agent  acting  in 
reference  to  the  particular  subject  matter  of  suit,  upon  a  person  through 
whom  the  Court  was  morally  certain  that  the  defendants  would  receive 
notice.     So,  another  case  has  been  decided  in  this  Court,  upon  what  I 


*  43  G.  3,  c.  53,  8.  8.— <*  Proyided  always,  and  be  it  further  enacted,  that  wheoerer 
'*it  appears  to  the  Court  oat  of  which  the  process  issues,  that  all  due  diligeoce  ha9 
<<  been  used  to  have  the  process  of  the  Court  personally  served^  yet  that  under  the 
"  special  circumstances  of  the  case,  appearing  to  the  Court  by  the  affidavit  of  the 
'*  plaintiff  or  his  attorney,  or  the  attorney  employed  for  the  purpose  of  having  the  pro- 
"  cess  personally  served,  that  it  was  impossible  to  procure  personal  service,  that  then 
'<  and  in  such  case  it  shall  and  may  be  lawful  for  the  Court  out  of  which  the  process 
"  issues,  to  substitute  such  other  kind  of  service  as  to  them  shall  seem  fit." 
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conceive  to  be  the  same  priociple :  I  allude  to  Kennedy  v.  lyArcy,  in 
which  a  conditional  order  of  the  8th  of  June  1840,  to  substitute  serTice^ 
was  afterwards  made  absolute.  In  that  case,  J.  S.  D'Arcy  was  the  owner 
of  property  which  was  offered  for  sale  through  the  agency  of  Mr.  W. 
Gibson,  as  his  attorney  ;  and  who  acted  as  the  agent  and  attorney  of  the 
▼endor  in  the  transaction ;  attended  the  sale  ;  read  the  conditions  of  sale, 
and  signed  the  agreement  as  the  agent  of  Mr.  D'Arcy.  The  plaintiff 
became  the  purchaser.  A  controversy  afterwards  arose  as  to  the  title  ; 
and  in  order  to  recover  the  deposit,  Kennedy  brought  his  action  against 
lyArcy.  In  the  mean  time,  Mr.  D'Arcy  had  left  the  country,  but  the 
Court  made  an  order  substituting  ^service  of  the  process  on  Mr.  D'Arcy, 
by  serving  Mr.  Gibson,  his  attorney ;  and  we  did  that  upon  the  same 
principle  on  which  the  Court  has  acted  in  actions  on  policies  of  insurance ; 
that  they  were  dealing  with  an  agent  similarly  constituted  by  the  party, 
as. the  agent  in  insurance  cases  is,  in  reference  to  the  subject  matter 
of  the  suit ;  and  in  whom  the  Court  had  perfect  confidence  that  every  act 
they  did  with  regard  to  his  principal,  would  be  communicated  to  him, 
and  that  the  agent  had  full  power  and  authority  to  act  on  the  subject. 

In  the  present  case,  certain  persons  resident  in  England  obtained  a 
judgment  in  the  Courts  of  this  country ;  they  give  instructions  to  put 
that  judgment  into  force — a  controversy  arises  as  to  the  sum  really  due 
on  the  judgment— ^nd  the  Court,  acting  on  the  same  analogy  at  the 
equity  side  of  it,  there  being  a  bill  for  an  injunction,  makes  an  order— 
the  common  order  in  every  Court  of  Equity, — that  service  of  the 
subpoena  on  the  attorney  at  law  shall  be  good  service  on  the  defendant  in 
equity.  That  is  done  in  order  to  avoid  and  prevent  a  failure  of  justice, 
that  the  party  should  not  have  the  benefit  of  a  proceeding  in  the  Courts 
of  this  country,  without  submitting  to  their  jurisdiction  in  the  subject 
matter  of  suit :  and  for  the  attainment  of  justice  ;  and  because  of  the 
necessity  of  the  thing.  Courts  of  Equity  have  from  an  early  period  held 
such  service  to  be  good.  So  in  the  case  of  a  bill  of  discovery,  the  same 
rule  applies.  A  different  course  of  proceeding,  in  form  but  not  in  sub- 
stance, is  adopted  in  the  case  of  cross  bills :  for  stopping  the  proceedings 
ID  the  original  suit,  until  an  appearance  is  entered  in  the  cross  suit,  has 
the  same  operation.  Then,  in  the  case  before  the  Court,  the  parties  who 
obtained  the  judgment,  having  committed  an  act  of  gross  injustice — for 
I  am  at  liberty  to  assume  that — ^having  issued  execution  upon  an  Irish 
judgment  by  means  of  an  Irish  agent,  say  that  they  shall  not  be  made 
answerable  in  the  country  in  which  they  have  done  that  wrong.  This  is 
a  case  in  which  there  would  be  a  great  failure  of  justice,  if  there  were  no 
power  in  the  Court  to  compel  the  party  so  acting  to  answer  in  this 
country  for  his  actions.  Many  cases  might  be  put,  in  which  a  person 
resident  out  of  the  jurisdiction  might  ruin  others  by  means  of  the  legal 
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H.  T.  1844.  process  of  the  Court,  without  risk  to  hlmselfi  unless  the  Court  treated  his 

.ExcfMf  PUoM.  ageot  to  do  wrong  as  his  agent  to  do  right  also. 

Since  this  case  was  discussed,  a  decirion  of  an  English  Court  has 
appeared,  which  has  thrown  great  light  on  the  subject  as  to  the  eserciM 
of  the  discretion  of  the  Court  in  cases  of  this  nature ;  for  haring  come  to 
the  conclusion  that  the  43  6r.  3  gives  jurisdiction,  it  really  caoiDM  to 
little  more  than  a  question  of  discretion  in  the  Court.  The  case  I  allude 
to  is  Hohhouse  t.  Courtney  (a).  In  that  case  the  subject  was  full j  dis- 
cussed, and  all  the  cases  were  looked  into ;  searches  were  made  in  the 
Registrar's  book ;  and  in  the  notes  to  that  case  are  to  be  found  a.Tmrietj 
of  cases,  in  all  of  which  service  was  si^bstituted  by  different  ChaaceDon. 
In  one  of  them,  CaHer  v.  De  Bruynt  the  statement  in  the  order  is, 
that  the  party  employed  an  agent  in  England,  to  act  in  Uie  matters  contained 
in  the  bill.  The  Vice-chancellor  goes  at  length  through  the  authorities, 
and  lays  down  this  principle — that  when  there  is  a  special  authority  given 
to  the  party,  then  service  will  be  substituted ;  but  that  that  does  not  apply 
to  the  cases  4>f  general  agents,  as  general  land  agent  or  general  law  agent,  or 
to  an  attorney  for  the  party  in  another  suit ;  in  regard  to  which  we  have 
already  declared  that  we  would  not  substitute  service  on  such  a  person ; 
holding  that  the  party  merely  suing  in  this  country  does  not  make  Ins 
attorney  in  that  suit  an  agent  for  him  in  this  country  for  all  purpoaea } 
but  when  we  had  a  party  authorised  to  act  in  respect  to  the  very  subject 
matter  of  the  suit,  there  we  exercised  a  sound  discretion  in  substitBting 
service  on  him,  being  well  assured  that  every  step  taken  in  the  cause 
would  be  intimated  to  the  principal. 

How  far  the  plaintiff  may  make  any  judgment  he  may  obtain  in  this 
case  available,  or  whether  he  can  make  it  available  elsewhere  than  ia 
Ireland,  b  not  for  us  to  consider :  but  having  regard  to  the  decisions  ia 
England,  with  respect  to  foreign  judgments,  I  think  it  would  be  diffieall 
for  the  defendant  to  contend  successfully  that  a  judgment  here  would  nol 
bind  him  there ;  for  in  all  the  cases  we  find  that  the  question  was  not, 
whether  in  point  of  fact,  the  process  was  served  upon  the  party ;  but 
whether  he  had  or  had  not  notice,  either  actual  or  constructive,  of  the 
proceedings.  I  need  not  go  through  those  cases.  It  appears  to  me,  that 
in  the  exercbe  of  our  discretion,  it  is  right,  and  a  wholesome  ezeroise  of 
it,  to  substitute  service  of  the  process  against  the  defendant  D.  T.  Jofaasoo 
on  p.  Fitzgerald. 


Pennefatheb,  B. 

The  oases  referred  to  in  Hothouse  v.  Courtney  very  distinctly  Aew 
the  power  of  the  Court  to  examine  the  authority  of  the  agent  to  appeir, 
in  the  absence  of  the  party  to  be  affected  by  such  examination.    It 

(a)  12  Sim.  140. 
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struck  Lord  Redesdale,  io  Smith  ▼•  The  Hibernian  Mining  Company  (a\    H.  T.  1844. 

that  that  examination  could  not  take  place  in  the  absence  of  the  party    Esech^/PlMf, 

sought  to  be  affected ;  and  that  was  the  difficulty  which  he  felt :  but  it       phelan 

appears  fron  the  result  of  the  search  directed  by  the  Vice-Chancellori 

that  for  years  that  jurisdiction  has  been  entertained ;  and  the  examination 

gone  intOy  in  the  absence  of  the  party  sought  to  be  affected  by  it,  of  the 

authority  given  by  him,  and  of  the  likelihood  and  probability>  amounting 

as  it  ought  almost  to  a  certainty^  that  the  process  would  reach  the  prin- 

dpaL  I  thmk  those  authorities  are  quite  satisfiictory ;  and  show  that  the 

question  always  is,  whether  in  the  exercise  of  the  discretion  of  the  Court 

io  each  particular  case,  the  service  of  the  process  ought  to  be  substituted ; 

I  entirely  concur  in  the  judgment  of  my  Lord  Chief  Baron. 


Lefboy,  B. 

I  loay  say,  on  behalf  of  the  Court,  that  we  feel  greatly  indebted  to 
the  Lord  Chief  Baron  for  the  pains  he  has  taken  with  this  case.  1  would 
only  make  one  observation  as  to  the  construction  put  by  the  Court  upon 
the  Act  of  Parliament ;  that  I  recollect  Lord  Redesdale  saying  that 
where  the  Court  has  been  in  the  habit  of  putting  a  particular  construction 
upon  an  Act  of  Parliament,  and  the  Legislature  have  not  interfered,  it 
must  be  considered  as  the  true  construction  of  the  Act.  That  fully 
justifies  us  in  abiding  by  the  course  of  practice  which  has  obtuned  in  thir 
Court  (b). 

(a)  1  Scb.  k  Lef.  238. 
(b)  Vide  Noad  r.  Baekhomej  2  Young  &  CoU ;  V.  C.  Bep.  529* 
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Exch^f  Pleat, 


RYAN  V.  SHEE. 


Jan,  16. 


Case.— The 

declaratioD 
stated  that  B. 
(the    defend- 
ant),    wroDg- 
fdlly,    malicl- 
onslj    and 
withont    anj 
probable 
cause,    pro- 
oared  A.  (the 
plaintiff)  to  be 
arrested     and 
imprisoned  an- 


Case. — The  second  count  of  the  declaration  stated  that  the  defendant, 
further  contriving,  and  malicionsly  and  wickedly  intending  to  injure  the 
plaintiff,  on  the  29th  of  January  1 842,  at,  &C.,  wrongfully,  malicioudj* 
and  without  any  reasonable  or  probable  cause,  procured  the  plaintiff  to  be 
arrested  and  imprisoned  under  pretence  of  a  decree  for  the  sum  £10  debt 
and  six  shillings  costs,  theretofore  obtained  in  the  Court  of  the  Assistant 
Barrister  of  the  county  of  Kilkenny,  by  the  procurement  of  the  defeodaot 
in  the  name  of  one  James  Shee,  but  without  the  authority,  consent  or 
knowledge  of  the  said  James,  and  to  be  kept  and  detained  in  prison  for 
der  pretence  of  ^  j^ng  gp^ce  of  time — to  wit,  for  the  space  of  six  months  then  next, 
the    snm     of        Plea,  the  general  issue. 

fi^tmi^        The  case  was  tried  at  the  Kilkenny  Summer  Assizes  1843,  before 
costs,  thereto-    Mr.  Serjeant  Warren,  when  it  appeared  that  the  defendant  had  caused  the 
inutile  Conrt  of   pl^u^iff  to  be  served  with  a  civil  bill  in  the  name  of  one  James  Sbee, 
the    Assistant 
Barrister    of 

the  oonnty  of  K.,  by  the  procurement  of  defendant,  in  the  name  of  one  C,  but  without 
the  authority,  consent  or  knowledge  of  said  C,  and  to  be  kept  and  detained  in  prison  for 
the  space  of  six  months. 

At  the  trial,  it  appeared  that  B.  had  caused  A.  to  be  served  in  the  name  of  C,  as  the 
plaintiff  therein,  with  a  ciTil  bill  for  **  £20  due  for  timber  and  slates  sold  and  deliTered 
**•  by  C.to  A.,  which  A.  promised  to  pay  ;  and  other  £30  due  on  foot  of  an  account  stated 
"  and  settled  by  and  between  C.  and  A.,  which  sum  A.  promined  to  pay."  A  decree  was 
obtained  thereon,  "in  the  sum  of  £10  for  timber  and  slates  sold  and  delivered  by 
C.  to  A. ;"  under  which  decree,  B.  procured  A.  to  be  arrested. 

For  the  defendant  B.  it  was  contended  that  the  ctril  bill  was  void,  as  it  included  two 
demands,  which  together  exceeded  the  jurisdiction  of  the  Civil  Bill  Court ;  that  the 
decree  founded  thereon  was  also  void ;  and  that  the  action  should,  therefore,  have  been 
trespass  and  not  case.  Held^  that  (without  deciding  whether  trespass  would  or  would  not 
lie),  an  action  on  the  case  might  also  be  sustained,  irrespectively  of  the  question  as  to  the 
.  validity  of  the  ciril  bill  process,  inasmuch  as  the  decree  obtained  thereon  was  for  a  sum 
within  the  jurisdiction  of  the  Civil  Bill  Court ;  and  as  it  was  not  competent  to  B.  to  avoid 
his  own  acts  by  setting  up  the  nullity  of  the  civil  bill  proceedings. 

Quare, — Whether  a  civil  bill  can  be  maintained  which  includes  several  demands, 
separately  within  the  jurisdiction  of  the  Assistant  Barrister's  Court,  but  in  the  aggregate 
beyond  itP 

Semble'--ThBt  any  objection  arising  from  the  excess  of  demand,  apparent  on  the  face 
of  the  civil  bill,  in  such  cases,  may  be  obviated  by  varying  the  grounds  of  the  demand, 
and  including  all  in  one  sum,  not  exceeding  the  limit  of  the  jurisdiction  of  the  Assistant 
Barrister's  Court.  » 

^  Upon  a  motion  in  arrest  of  judgment,  it  having  been  objected  that  the  above  declara- 
tion was  defective ;  first,  because  it  contained  no  averment  of  a  warrant  having  been 
granted  by  the  Sheriff,  under  which  the  arrest  took  place ;  and  secondly,  because  the 
decree  was  not  alleged  to  have  been  obtained  against  the  plaintiff  in  the  present  action; 
Held,  overruling  both  objections  ;  first,  that  the  Sheriff  was  not  bound  to  grant  a  war- 
rant, and  non  constat  but  that  he  may  have  executed  the  decree  in  person ;  and  secondly, 
that,  after  verdict,  the  Court  was  bound  to  intend  that  the  decree  proved  at  the  trial  was 
one  obtained  against  the  present  plaintiff. 

Quare—'Eveu  if  it  appeared  that  the  decree  had  been  obtained  against  a  third  person, 
it  might  not  have  been  so  used  against  the  plaintiff,  as  to  enable  him  to  maintain  the 
present  action  against  the  defendant  ? 
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and  bad   thereupon   obtaiaed  a   decree   aguost  him  in  the  Assistant  H.  T.  1844« 

Barrister's  Court  for  the  sum  of  £10,  under  which  be  bad  the  plaintiff  ^^  of  Picas. 

subsequently  arrested. 

The  civil  bill  was  in  the  following  form  :— 

"  County  of  Kilkeuny,       1    "  By  the  Assistant  Barrister  at  the  Sessions 
«*  Division  of  Thomastown.     f    ^        , 
J  "  for   tl 


PlaintiJ; 

"  John  Ryan,  of,"  &c. 

Defendant. 


the  said  county.  The  defendant  is 
"  ^'^^^'Z!'  *""'  1  "  ^«'«^y  required  personally  to  appear  before 
''"the  said  Assistant  Barrister,  at  Callan,  in 
"said  county,  on  the  10th  day  of  January 
<<  next,  to  answer  the  plaintiff's  bill  in  an  action  for  the  sum  of  £20 
"  sterling,  due  for  timber  and  slates,  sold  and  delivered  by  plaintiff  to 
"defendant,  commencing  in  the  month  of  January  1841,  and  ending 
"March  1841,  which  sum  defendant  promised  to  pay;  and  other  £20 
"  sterling  due  on  foot  of  an  account  stated  and  settled  by  and  between 
"  plaintiff  and  defendant,  in  the  month  of  March  1841,  which  sum  defeod- 
"  ant  promised  to  pay ;  or  in  default  thereof  the  Assistant  Barrister  will 
"  proceed  as  to  justice  shall  appertain.  Dated  this  17th  day  of  December 
"1841.  Signed  on  behalf  of  the  pluntiff,**  &c. 
The  decree  thereupon  obtained  wa^  as  follows : — 

•*  County  of  Kilkenny,        't    «  By  the  Assistant  Barrister  at  the  Sessions 
"  Division  of  Thomastown.      f  .  ^       ^  --.,,  - 
™-J  "for  the  county  of  Kilkenny.     It  appearing 

"  Jamw  Shee,  of,  &c.       "j  ,<  ^    ^y^^  Court,  that  process  to  appear  at  this 

Plamiif;  ^      .  '^     ,  ,  '^'^  ^  , 

"John Ryan, of," &c.        V" present   Session  was  duly   served   on   the 

Defendant, j  «  defendant,  and  that  the  defendant  is  justly 

«  indebted  to  the  plaintiff  in  the  sum  of  £10  British,  for  timber  and  slates 

"sold,  and  delivered  by  plaintiff  to  defendant  from  January  1841,  to 

"March  1841 ;  it  is  therefore  ordered  and  decreed  by  the  Court,  that 

« the  plaintiff  do  recover  from  the  defendant  the  said  sum,  together  with 

"  six  shillings  British,  costs ;  and  the  several  Sheriflfe  within  this  kingdom 

"  of  Ireland,  are  hereby  commanded,  notwithstanding  any  liberty  within 

"  their  bailiwicks,  to  enter  same  and  take  in  execution  the  body  of  the 

"defendant,  to  satisfy  the  said  debt  and  costs.     Dated  at  Callan  this 

"  10th  day  of  January  1842,"  &c. 

The  defendant's  Counsel  called  for  a  nonsuit,  upon  the  ground  that  the 
form  of  the  actio*  should  have  been  trespass  and  not  case  ;  inasmuch  as 
the  civil  bill  was  null  and  void,  being  for  a  sum  exceeding  the  jurisdiction 
of  the  Civil  Bill  Court,  and  that  no  jurisdiction  was  averred  or  shown  in 
any  of  the  counts  of  the  declaration,  and  that  the  decree  founded  on  the 
said  process  was  void. 

The  learned  Judge  declined  to  nonsuit  the  plaintiff,  but  took  a  note  of 
the  objection.  The  plaintiff's  Counsel  having  stated  they  would  rely  on 
the  second  count  of  the  declaration,  the  defendant  went  into  evidence  to 
rebut  that  adduced  on  the  part  of  the  plwntiff,  after  which  the  case  was 
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H.  T.  1844.   lcf<^  ^0  ^^  Juiy»  who  foiiod  a  verdict  for  the  plaiotiff  with  £100  • 

Eweh,of  PleoM.   on  the  second  count. 

The  defendant  having  in  Michaelmas  Term  last,  senred  a  notice  of 
motion  to  set  aside  the  verdict  and  enter  up  a  nonsait,  and  also  of  a 
motion  in  arrest  of  jodgmenlf  the  Court  granted  a  conditional  order  that 
the  verdict  should  he  set  aside  and  a  nonsuit  entered  ;  and  directed  that 
so  much  of  the  notice  as  related  to  the  motion  in  arrest  of  judgment, 
should  be  saved  in  the  mean  time. 

Mr.  James Dwyernow  moved  to  make  absolute  the  conditional  order. — 
The  civil  bill  having  been  brought  for  two  sums  of  £20,  which  together 
amount  to  a  sum  exceeding  the  jurisdiction  of  the  Assistant  Barristei^s 
Court,  is  utterly  null  and  void :  Napier  on  Civil  BUli^  hy  Longf,  pp.  A% 
156,  2nd  ed.;  Pilkington  v.  Scott  (a);  M'DonneU  v.  Yaie$(h)i 
McDonnell  v.  (y Flaherty  (c).  There  is  a  very  recent  case  in  Englandt 
which  is  quite  decisive  on  this  point,  Dempster  v.  Pumell  (d).  There 
the  demand  in  the  Inferior  Court  was  similar  to  the  consolidated  money 
counts,  viz.,£l.  198.  6d.  for  goods  sold  and  delivered,  and  in  £1. 198.6d. 
for  money  found  to  be  due  on  an  account  stated— each  being  separately 
for  a  sum  within  the  jurisdiction  of  the  Inferior  Court,  but  together 
amounting  to  a  sum  beyond  it;  and  the  Court  held  that,  as  in  the 
commencement  of  the  declaration,  it  was  not  limited  to  a  sum  within 
the  jurisdiction,  the  proceedings  were  void.  The  civil  bill  process 
thus  being  void,  the  decree  which  is  founded  on  it  most  be  void  also, 
and  the  action  should  therefore  have  been  trespass  and  not  case.^* 
[Pennefathbb,  B.  Assuming  that  the  civil  bill  proceedings  are  void, 
and  that  the  decree  ought  to  have  been  reversed  at  the  instance  of  the 
defendant  in  the  Civil  Bill  Court,  is  it  open  to  the  party  who  actually 
obtained  that  decree,  to  say  that  the  Court  had  no  jurisdiction  to  pro- 
nounce it,  and  that  it  is  therefore  null  and  void  ?]— If  the  civil  bill 
proceedings  be  void,  the  defendant  cannot  be  precluded  from  insisting  on 
their  nullity. 

Secondly,  qven  if  the  Court  should  be  against  the  defendant  on  the 
nonsuit  point,  the  judgment  must  be  arrested,  as  the  second  count,  upon 
which  the  verdict  has  been  taken,  is  too  general,  and  is  bad  upon  the  free 
of  it ;  first,  because  it  does  not  aver  that  the  Sheriff  issued  a  warrant 
under  which  the  plaintiff  was  arrested ;  and  in  the  nest  place,  because  the 
decree  therein  mentioned  is  not  averred  to  have  been  obtained  against 
the  present  plaintiff;  non  constat  that  it  may  not  have  been  obtained 

(a)  1  Cr.  8c  Dix,  C.  C.  460. 
(A)  Jr.  C.  C.  254 ;  S.  C.  2  Cr.  &  Dix.  C.  C.  232. 

(c)  Ir.C.C.366. 
(d)  4  Scott,  N.  R.  3fc) ;  S.  C.  3  Man.  &  Gr.  375. 
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agnnst  a  third  person;  upon  wbich  groandi  the  second  count  is  clearlj    H.  T.  1844. 
defective :  P^ppH  v.  Heam  (a).  Ea>cA.^Pfeaf. 

BTAN 

Mr.  LawMOfh  contra.*— The  declaration,  without  taking  any  notice  of  ^^^ 
the  civil  bill  process,  states  the  decree  which  is  admittedly  Talid,  being 
for  a  sum  within  the  jurisdiction  of  the  Assistant  Barrister's  Court.  If  the 
objection  taken  to  the  civil  bill  in  this  case,  on  the  authority  of  DempH&r 
V.  Pumett(b\  be  deemed  well  founded,  the  greater  number  of  the  cifil 
bills  in  this  country  are  equally  defective.  That  case,  however,  is  dis- 
tlDgujshable  upon  this  ground,  that  the  promise  there  was  a  promise  to 
pay  the  several  sums  of  money  in  the  declaration  mentioned,  which  far 
exceeded  the  jurisdiction  of  the  Court ;  but  here  the  civil  bill  contuns 
two  distinct  counts,  with  a  separate  promise  in  each  count  to  pay  the  sum 
thereby  demanded,  such  sum  being  one  within  the  jurisdiction  of-  the 
CSvil  Bill  Court.  Besides,  had  the  objection  been  taken,  the  Assistant 
Barrister  might  have  amended  the  civil  bill,  by  striking  out  one  of  the 
two  sums  mentioned  in  the  process,  under  the  36th  section  of  the 
6  &  7  IF.  4,  c  75.  If  the  civil  bill  were  open  to  the  objection,  it  does 
not  follow  that  the  decree  is  void ;  on  the  contrary,  being  for  a  sum 
within  the  jurisdiction,  it  is  perfectly  valid  and  free  from  objection ;  the 
action,  therefore,  has  been  rightly  brought  in  case  and  not  in  trespass. 
But,  even  assuming  the  process  and  decree  to  have  been  both  void,  it  does 
not  lie  in  the  mouth  of  the  defendant  here  to  take  advantage  of  his  own 
wrong  and  make  himself  a  trespasser  by  showing  that  the  decree,  whtdi 
was  his  own  act,  is  a  nullity :  Com^  Dig,  Action  on  the  ca§e,  A  3,  which 
refers  Xo^vhoet^t  case  (c).  In  OoeUn  v.  WUcoch  (cQ,  it  was  held  that 
an  action  on  the  case  lies  for  suing  a  party  in  an  Inferior  Court  mali« 
ciously,  and  arresting  him,  even  though  the  Court  has  no  jurisdiction.— 
[Pennefathbr,  B.  It  does  not  appear  from  the  report  of  that  case, 
that  any  objection  was  taken  on  the  ground  of  the  action  being  in  a 
mistaken  form,  but  with  that  exception,  it  seems  very  much  in  point 
with  the  present.] — That  caee  is  the  proper  form  of  action  appears 
from  the  following  authorities:  Ehee  v.  SmiUh{e)i  Sing  v.  Har* 
Ti8on(f). 

The  Court  here  called  on  the  other  side. 

Mr.  M.  O'Donnell,  for  the  defendant,  in  reply.-Jt  is  said  that  the 

(a)  6  B.  &  AU  684. 
(b)  4  Scott,  N.  B.  30;  S.  C.  3  Man.  &  dr.  375. 
(c)  7  Coke,  4  b.  {d)2  Wils.  302. 

(0)  i  D,  &  B.  978 ;  Chit.  Bep.  304. 
(/)  16  East,  613. 
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H.  T.  1844.  second  count  of  the  declaration  sets  out  the  decree  only  and  not  tbe 
EafcUfPleas.  process,  but  the  latter  formed  the  foundation  of  the  plaintiff's  case,  and 
was  proved  by  him  accordingly  on  the  triaL  As  the  Court  of  the  Assis- 
tant Barrister  was  created  by  statute,  the  proceedings  therein  must  be 
strictly  conformable  to  the  statutable  enactments  creating  the  jurisdiction, 
and  the  same  rule  is  to  be  applied  to  it  as  to  other  Inferior  Courts, 
namely,  that  every  thing  is  to  be  presumed  without  its  jurisdiction 
which  is  not  proved  to  be  within  it  The  case  of  Demp$ter  v.  Pw> 
neU  (a)  was  a  much  stronger  case  than  the  present,  for  a  bill  of  parti- 
culars was  annexed  to  the  declaration  there,  demanding  a  sum  of  £1 
only,  which  was  admittedly  an  amount  within  the  jurisdiction  of  tbe 
Court.  Andrews  v.  MarTis{h)  shows  that  the  facts  of  the  present 
case  make  it  the  subject  of  an  action  of  trespass-^CPsHHSFATHEE,  E 
It  is  not  necessary  for  us  to  decide  that  trespass  would  not  lie.] — The 
36  G.  3,  c.  25,  amounts  to  an  express  legislative  declaration  that  the 
process  is  void  unless  brought  for  a  sum  within  the  jurisdiction  of  the 
Civil  Bill  Court ;  any  decree  pronounced  upon  it  must,  therefore,  be 
invalid,  and  no  act  of  the  party  can  give  validity  to  that  which  in  itself 
is  void.  The  authorities  show  that  an  action  on  the  case  is  not  main- 
tainable: Barker  ▼.  Braham{c)i  Elsee  v.  Smith  (d)i  The  ISng  v. 
Danser  (e) ;  Case  of  the  Manhabea  (J) ;  1  Chit,  on  Plead.  210,  5th  ed. 
In  GosUn  v.  WUcock  (g)y  no  objection  appears  to  have  been  taken  on 
the  ground  of  a  mistake  in  the  form  of  action.— [Penhefathbb,  B.  It 
can  hardly  be  supposed  that  the  objection  would  not  have  been  taken 
either  by  Counsel  or  the  Court,  had  there  been  any  thing  in  it.]  , 

Secondly,  judgment  should  be  arrested,  as  the  second  CQpnt  upon 
which  the  verdict  has  been  taken  is  so  loosely  drawn  as  to  be  bad  eve« 
after  verdict*  It  neither  avers  that  the  Assistant  Barrister  had  juris- 
diction, nor  that  the  decree  was  obtained  against  the  defendant  in  tfae 
present  action ;  nor  does  it  even  contain  an  averment  that  the  defendant 
was  arrested  under  a  warrant  from  the  Sheriff.  All  these  matters  should 
have  been  stated  in  the  pleading,  and  their  omission  renders  the  count 
substantially  defective :  Rolnns  v.  Rolnnt  (h) ;  Gadd  v.  Bennett  (t). 

Brady,  C.  B. 

We  think  the  objections  taken  by  the  defendant's  Counsel  are  not 

(a)  4  Soott  N.  B.  SO.  (b)  I  Ad.  &  El.  N.  S.  3. 

(c)  8  Wib.  868. 
(<0  3Chit.Bep.304;  ID.&B.  97. 
(e)  6  T.  B.  346.  (/)  10  Coke,  76,  a. 

(g)  3  WiU.  803. 
(A)  1  Salk.  14 ;  S.  C.  1  Ld.  Baym.  603. 
(f)  6  Price,  640. 
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sustainable.     To  begin  wilb  tbe  last,  or  those  relied  on  as  the  foundation    H.  T.  1 844. 
of  a  motion  in  arrest  of  judgment ;  first,  it  is  said  that  the  second  count   ^fc^ofPletu. 
contains  no  averment  of  any  warrant  having  been  issued  under  which  the         btan 
present  plaintiff  was  arrested ;  but  such  an  averment  is  plainly  not  essen-  v- 

tial  to  the  validity  of  the  count,  for  this  reason,  that  the  Sheriff  was  not         ^b^e* 
bound  to  grant  a  warrant,  and  non  constat  but  that  he  may  have  executed 
the  decree  in  person. 

Again,  it  is  said  that  the  decree  is  not  stated  to  have  been  obtained 
against  the  present  defendant ;  but  if  it  be  necessary  that  the  decree 
should  have  been  against  him,  we  are  bound  after  verdict  to  intend  that 
the  decree  proved  on  the  trial  was  one  against  the  present  defendant, 
or  that  it  would  not  otherwise  have  been  received  in  evidence  by  the 
Judge  below.  However,  even  if  it  were  a  decree  obtained  against  a  third 
person,  it  might  possibly  be  so  used  as  to  injure  the  defendant  here  and 
give  him  a  right  of  action ;  but  it  is  unnecessary  for  the  reason  already 
assigned,  to  decide  that  question  in  the  present  case. 

There  remains  then  the  substantial  question  in  the  case ;  and  that  is, 
whether  on  the  facts  proved  below,  the  plaintiff  is  entitled  to  maintain  an 
action  on  the  case  ;  or,  whether  he  was  bound  to  bring  trespass.  Sup- 
posing the  civil  bill  proceedings  to  be  free  from  objection,  it  is  not 
contended  that  the  plaintiff  could  not  maintain  an  action  on  the  case ; 
but  the  proposition  contended  for  is,  that  the  civil  bill  on  which  the 
decree  is  founded  is  erroneous  and  void,  and  that  the  Assistant  Barrister 
had  not  jurisdiction  to  entertain  the  case,  because  the  civil  bill  or  process 
contains  two  counts,  or  what  is  in  the  nature  of  such,  the  aggregate 
amount  of 'the  sums  claimed  by  which,  exceeds  the  jurisdiction  of  the  Civil 
Bill  Court.  I  do  not  feel  myself  called  on  to  say,  whether  that  is  or  is 
not  a  good  form  of  process.  Undoubtedly  it  has  occurred  to  me  to  meet 
with  many  processes  in  that  form ;  but  the  case  cited  from  2  Man.  8f 
Gr,  (a)  is  a  very  strong  case  and  bears  much  upon  the  question,  tending 
to  show  that  such  a  form  is  objectionable.  However,  we  are  not,  as  I 
have,  already  observed,  now  called  on  to  discuss  or  decide  that  question  ; 
for  I  will  even  assume,  for  the  purpose  of  the  argument,  that  the  civil  bill 
was  bad  as  claiming  a  sum  of  £40,  being  a  larger  sum  than  could  be  enter- 
tained in  the  Civil  Bill  Court ;  be  that  as  it  may,  the  decree  obtained  was 
within  the  limits  of  the  jurisdiction  of  the  Court.  That  is  a  decree  which 
would  furnish  a  justification  to  the  officer  who  was  called  on  to  execute 
it ;  neither  the  Sheriff  nor  his  officer  would  be  liable  to  an  action  for  acting 
under  it. 

Then,  what  is  the  case  put  forward  by  the  defendant  here  ?  It  is  this, 
that  he  went  before  the  Assistant  Barrister  and  obtained  a  decree,  which 
is  perfectly  valid  upon  the  face  of  it,  and  that  he  maliciously  put  that 

(a)  Dempster  v.  PumeU,  2  Man.  &  Gr.  375 ;  S.  C.  4  Scott,  N.  K.  cO, 
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Ejteh.ofPlea$. 


deeree  in  motion  agminst  the  prtteot  pkdaiiff ;  b«t  he  noir  8ay%  he  is  oel 
to  be  liable  in  this  form  of  action  for  the  conaequenoea  of  bis  nriecoejocti 
because  the  decree  and  the  eivil  bill  proceedings  are  totally  QoU  and  voidL 
the  process,  upon  which  they  are  founded,  not  being  within  the  juriedio' 
tion  of  the  Civil  Bill  Court. 

The  case  of  Eltee  v.  Smith  (a)  closely  resembles  the  present.    In  thai 
case  it  was  held  that  falsely,  maliciously,  and  without  any  probaUe  caoseb 

'  procuring  the  warrant  of  a  Justice  to  search  the  premise^  and  apprehend 
the  person  of  the  plaintiff,  on  suspicion  of  felony,  and  thereby  causing  his 
premises  to  be  seardied,  and  his  person  to  be  imprisoned,  was  properly 
the  subject  of  an  action  on  the  case,  and  not  trespass ;  and  that  although 
it  might  be  treapmis  in  the  Magistrate  to  grant  an  illegal  warrant,  yet  it 
was  case  in  the  person  who  caused  and  procured  such  warrant  to  issue,  if 
it  was  done  maliciously  and  without  reasonable  or  probable  cause.  The 
language  of  Bayley,  J.,  in  that  case  bears  strongly  on  the  circuflutanees 
of  the  present :— *^  If  a  party  acts  himself  in  apprebendiQg  another,  he 
<'  may  be  liable  in  trespass ;  but  if  he  falsely,  maliciously,  and  without  any 
"  probable  cause,  puts  the  law  in  motion,  that  is  properly  the  subject  of 
"  an  action  on  the  case.  With  that  aU  the  authorities  agree.  The  aUe- 
**  gation  in  this  case  is  no  more  than  that  the  defendant  did  Cslsely  and 
'<  maliciously,  and  without  probable  cause,  put  the  law  in  motion  agauHt 
*<  the  plaintiff.  It  is  alleged,  that  he  made  a  complaint  before  the  Magi^ 
<<  trate,  in  which  he  stated  he  had  reason  to  suspect  that  several  trees  and 
<*  parts  of  trees  had  been  stol^  from  the  King's  Forest,  and  coBcealedoa 
**  the  premises  of  the  plaintii^  and  that  he  falsely  and  malicioQsly  caused 
*<  and  procured  the  Magistrate  to  issue  this  particular  warrmat  i  which 
"  warrant  states  that  the  goods  were  suspected  to  be  carried  to^  and  wen 
*<  concealed  in  or  near  the  premises  of  the  plaintiff.  The  warrant  is  so 
*<  framed  in  order  to  meet  the  possible  case,  that  if  the  trees  had  been 
«<  originally  carried  to  the  premises,  they  would  be  removed  to  sooie  place 
"  near  them,  so  as  to  be  convenient  within  the  reach  of  the  party  who 
«  originally  concealed  them. 

"  Now,  if  the  defendant  falsely  and  maliciously  procured  the  wsrraat 
'<  to  be  made,  he  caused  and  procured  it  to  be  made  out  in  the  way 
<<  alleged.  There  is  no  positive  allegation  that  the  property  had  been 
**  stolen,  nor  need  there  be  ady  to  justify  the  warrant ;  for  I  take  it  to  be 
<<  quite  clear,  that  it  is  not  essential,  in  order  to  give  the  Magistrate  jim* 
"  diction,  that  the  party  should  take  upon  himself^solutely  to  swear  that 
<<  a  felony  is  committed ;  but  if  he  sUtes  that  he  has  just  cause  to  suspect 
'*  a  particular  person,  and  upon  that  representation  a  warrant  is  ioo^woperiy 
<<  granted,— 4hat  forms  the  foundation  of  an  action  in  case ;  and  il  does 
<<  not  lie  in  the  mouth  ^f  the  party  so  acting,  to  say  that  the  wamnt  ii 


(«)  1  Dowl.  &  Rj.  $7. 
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**  inproperly  granted.    Ha  inakes  the  charge  and  he  prevaiU  upon  the    H.  T.  1844* 
•■  Justico  to  lasue  hit  wairant ;  and,  upon  that  warrant  being  issued,  he    ^fck^Pieas, 
^  baa  BO  right  to  saj,  *  I  am  not  liable  for  the  consequences,  because,  true         rtan 
^  it  iSy  I  caused  and  procured  the  Justice  to  issue  his  warrant,  but  the  ^' 

"  charge  was  not  sufficient  to  authorise  the  Justice  to  do  what  I  required 
^  faim/     I  think  that  affords  hian  no  ground  of  defence*" 

On  the  principle  famished  by  that  case,  the  present  ought  to  he  ruled* 
IVe  do  not  decide  thai  an  action  of  trespass  would  net  lie,  under  the 
circumstances  existing  in  this  case ;  but  we  decide  that  an  action  an  th§ 
daee  also  liee.  There  are  many  instances  in  which  a  party  may  maintain 
either  trespass  or  case  at  his  eleetion*  I  will  mention  one  case  which 
seems  a  very  strong  ont-^Moreton  ?•  Hardem  (a)«  That  was  an  action 
on  tile  case  against  three  defendants  who  were  the  [Mroprietors  of  a  stage 
coach.  The  declaration  stated  Chat  the  defendants  so  carelessly  managed 
tbeir  eoaeh  and  horsesy  that  the  coach  ran  against  the  ^plaintiff  and  broke 
his  leg.  It  appeared  in  evidence  that  one  of  the  defendants  was  driving  at 
tlie  time  when  the  accident  happened ;  and  the  Jury  found  that  it 
happened  through  his  nsgUgssU  driving ;  and  it  was  held  that  the  plaintiff 
might  maintain  case  against  all  the  proprietors,  although  he  might,  per- 
haps, have  been  entitled  to  bring  tresspass  against  the  one  that  drove  the 
ooacfa.  Helroyd,  J.»  there  says  :«-«<*  In  cases  where  there  is  no  ground 
^  of  action,  except  the  trespass,  perhaps  case  will  not  lie ;  but  where 
**  an  actual  damage  has  been  sustained,  the  trespass  may  be  waived,  and 
**  an  action  is  maintainable  on  the  special  circumstances  of  the  case,  as  in 
**  Pitts  V.  Oaince  (6).  In  trover  the  conversion  may  be  the  actual  taking 
**  of  the  goods,  yet  there  the  trespass  may  be  waived  ;  and  in  other  cases, 
**  that  which  is  an  aggravation  of  the  trespass  may  be  the  subject  of  an 
M  action  on  the  case.** 

Now,  the  aggravation  in  this  esse  was  the  unreasonable  and  malicious 
arrest  of  the  pUintiff  under  pretence  of  the  civil  bill  decree ;  that  is,  in 
fact,  the  part  of  the  case  which  involves  the  gist  of  the  action. 

For  these  reasons,  and  without  going  further  into  the  case,  it  occurs  to 
us  that  there  is  no  ground  for  saying  that  this  ought  to  have  been  an 
action  of  trespass  against  the  defendant,  it  not  appearing  that  he  was 
present  at  the  time  of  the  arrest. 

Penvbfatheb,  B. 

It  struck  me  early  in  the  argument,  that  the  grounds  upon  which  the 
Chief  Baron  has  put  this  case,  directly  applied  to  it ;  and  that  it  did  not 
lie  in  the  defendant's  mouth  to  say — *<  I  have  done  not  only  what  the 
^'  plaintiff  charges  me  with,  but  I  have  done  worse, — I  brought  the  civil 
<*biil  for  a  sum  which  was  not  within  the  Assistant  Barrister's  jurisdiction ; 

(a)  4  B.  &  C.  223.  (b)  1  Salt.  10. 
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H.  T.  1844.  *'and  now,  when  the  plaintiff  brings  bis  action  against  me  to  recover 
Etcch^fPleoM,  «  compensation  for  the  injury  occasioned  by  my  misconduct,  I  bave  a 
<<  right  to  turn  round  upon  him,  and  say — you  ba?e  mbtaken  yoor 
<<  remedy, — ^you  should  have  brought  an  action  of  tresptus  and  not  an 
**  action  on  the  case,  as  my  proceedings  were  void  ab  initio/*  I  think 
the  defendant  has  no  such  right,  and  that  the  plaintiff  may  maintain  an 
action  on  the  case ;  and  I  conceive  that  the  principle  upon  which  sncb 
an  action  may  be  sustained  is  fully  established  by  the  authorities  whidi 
have  been  cited. 

With  regard  to  the  question,  whether  the  ci?il  bill  is  void  or  not^ — it 
is  perhaps  unnecessary  that  I  should  say  any  thing  about  it ;  but  I  may 
observe,  that  while,  on  the  one  hand,  I  should  be  sorry  to  say  it 
void — no  case  in  this  country  having  ever  gone  that  length — (all  the  i 
here  having  been  cases  of  civil  bills  brought  for  one  single  sum  exceed- 
ing the  jurisdiction  of  the  Civil  Bill  Court) ;  yet,  on  the  other  hand,  the 
case  of  Dempster  v.  PumeU(a)  is  certainly  one  deserving  the  most 
serious  consideration ;  and  we  would  therefore  be  unwilling  to  pronounce 
any  opinion  in  favour  of  the  form  of  civil  bill  adopted  in  this  case. 

I  may  add,  that  in  framing  civil  bills  in  cases  of  this  kind,  the  objection 
may,  perhaps,  be  obviated  by  varying  the  grounds  of  the  demand,  but 
including  all  of  them  in  one  sum — and  that  a  sum  within  the  jurisdiction 
of  the  Assistant  Barrister.  In  that  way,  the  plaintiff  would  have  all  the 
benefit  arising  from  the  statement  of  several  causes  of  action,  without 
subjecting  himself  to  the  objection  arising  from  the  want  of  jurisdiction. 

RiCHABDS,  B.,  and  Lefboy,  B.,  concurred. 

The  cause  shown  against  the  conditional  order  allowed  with  costs ; 
and  the  motion  in  arrest  of  judgment  refused  without  costs. 

(a)  4  Scott;  N.  B.  30;  S.  C.  3  Man.  &  Gn,  376. 
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BRENNAN  v.  MONAHAN. 

Assumpsit  by  the  indorsee  against  the  maker  of  a  promissory  note. 
Pleas,  thid  general  issue,  and  the  Statute  of  Limitations. 

Replication  to  the  second  plea,  precludi  non,  "  Because,  he  says,  that 
**  within  six  years  next  after  the  said  several  causes  of  action  in  the  said 
«  declaration  mentioned  accrued,  and  each  and  every  of  them  did  accrue 
*^  to  the  said  plaintiff,  to  wit,  on  the  1 3th  day  of  June  1836,  in  the  sixth 
<<  year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  the 
^<said  plaintiff  sued  and  prosecuted  out  of  the  said  Court  of  his  said 
**  Majesty  of  his  Exchequer  at  the  King's  Courts,  Dublin,  a  certain 
^^  writ  of  his  said  Majesty  the  late  King,  called  a  capias  ad  respondendum 
<<  directed  to  the  Sheriff  of  the  county  of  Meath,  against  the  said  defend- 
**  ant  at  the  suit  of  the  said  plaintiff,  by  which  said  writ  the  Sheriff  of  the 
« said  county  of  Meath  was  commanded  to  take  said  defendant  if  he 
**  should  be  found  in  his  bailiwick,  and  him  safely  keep  so  that  he  should 
*'  have  his  body  before  the  Barons  of  bis  said  Majesty's  Exchequer  at 
^<the  King's  Courts,  Dublin,  on  Monday  the  21st  day  of  November 
**  then  next  coming,  to  answer  the  said  plaintiff,  his  said  late  Majesty's 
**  debtor,  in  a  certain  plea  of  debt,  and  that  the  said  Sheriff  should  have 
*Mhen  there  that  writ;  which  said  writ  afterwards  and  before  the 
'<  delivery  thereof  to  the  Sheriff  of  the  said  county  of  Meath  as  here- 
'<inafter  mentioned,  to  wit,  on  the  13th  day  of  June,  in  the  year  of  our 
<'  Lord  1 836,  at  Castle-street,  in  the  county  of  the  city  of  Dublin,  was 
<<duly  marked  and  endorsed  for  £290.  10s.  sterling  debt,  and  £3.  10s. 
**  for  costs ;  and  being  so  marked  and  endorsed  afterwards  before  the 
<<  return  thereof,  to  wit,  on  the  day  and  at  the  place  last  aforesaid,  was 
V  delivered  to  H.  M.,  who  then  and  from  thence  until  and  at  and  after 
'<  the  return  thereof  was  Sheriff  of  the  said  county  of  Meath,  to  be 
**  executed  according  to  law ;  and  afterwards,  to  wit,  on  the  return  day 
<*  of  the  said  writ,  on  the  21st  day  of  November  1836,  in  the  Court  of 
**  his  said  Majesty  of  his  Exchequer  at  the  King's  Courts,  Dublin,  came 
^*  the  said  plaintiff  by  W.  P.,  his  attorney,  and  offered  himself  against 
<*  the  said  defendant  in  the  plea  and  bill  aforesaid ;  and  the  said  Sheriff 
**  of  the  county  of  Meath,  to  wit,  H.  M.,  Esq.,  at  that  day  returned  to 
<<  the  said  Court  that  the  said  defendant  was  not  found  in  his  bailiwick, 
«  nor  did  the  said  defendant  come  or  appear  in  the  said  Court  of  his  said 
<'  Majesty  before  the  Barons  of  his  said  Exchequer  according  to  the 
*<  exigency  of  the  said  writ ;  whereupon  the  said  plaintiff  prayed  another 
<*  writ  of  his  said  late  Majesty  to  be  directed  to  the  Sheriff  of  the  said 


Jan.  16, 18. 

To  a  plea  of 
the  Statute  of 
Limicatioiu, 
plaintiff  re- 
plied a  writ 
sued  oat  with 
continuances. 
After  stating 
the  defendant's 
appearance  to 
the  last  writ, 
the  replication 
contained  a 
protU  patet  in 
the  following 
form : — **  As 
by  the  record 
and  proceed- 
ings thereof 
remaining  in 
the  Court  of, 
&c.,  may  more 
fiilly  and  at 
lar^e  appear." 
Rejoinder, 
that  there  was 
"not  any  re* 
cord  remain- 
ing in  said 
Court,  in  man- 
ner and  form 
as  plaintiff  had 
iu  his  replica- 
tion alleged." 
Held^  on  spe- 
cial demurrer, 
that  inasmuch 
as  the  several 
proceedings 
set  forth  in  the 
replication, 
constituted  but 
one  record,  the 
rejoinder  was 
sufficient  in 
law. 

QueerCy  if 
the  replication 
was  bad  on 
general  de- 
murrer as  not 
having  been 
framed  in  com- 
pliance with 
3  &  4  Vic., 
c.  106,  s.  7  ? 
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H.  T#  1 844.  **  county  of  Meath  in  form  aforesaid ;  and  it  was  granted  to  him 
Bjich.  of  Pleat,  u  returnable  before  the  Barons  of  his  said  late  Majesty's  Exchequer  at 
BRENNAN  ''the  King's  Courts,  Dublin,  on  the  11th  day  of  January,  in  the  year  of 
<<our  Lord  1837,  for  the  said  defendant  to  answer  the  sud  plaintiff  m 
**  the  plea  aforesaid ;  the  same  day  was  given  to  the  said  plaintiff  there, 
'<  and  soforth ;  at  which  said  day,  that  is  to  say,  on  the  11th  day  of 
<<  January,  in  the  year  of  our  Lord  1837,  before  the  Blurooi  of  hk  iiid 
*^  late  Majesty's  Exchequer  at  the  King's  Courts,  Dublin,  came  the  laid 
<*  plaintiff  by  his  attorney  aforesaid,  and  offered  himself  agaimt  the  said 
*'  defendant  in  the  plea  aforesaid ;  and  the  Sheriff  of  the  county  of 
<<  Meath  did  not  send  the  said  last  mentioned  writ»  nor  did  he  do  aay 
<<  thing  thereupon,  nor  did  the  said  defendant  come  or  appear  before  the 
<<  Barons  of  his  said  late  Majesty's  Exchequer  at  the  King's  Ceorts, 
**  Dublin,  according  to  the  exigency  of  the  ^ud  writ ;  whereupon  the 
"  said  plaintiff  prayed  another  writ,"  &c.-*-[ Alter  stating  the  interTeniag 
continuances  by  vice  comes  non  mieU  breve^  the  replication  proceeded 
as  follows]  :-^^*  Whereupon  the  said  plaintiff  prayed  another  writ  of 
*<  our  said  Lady  the  Queen,  to  be  directed  to  the  Sheriff  of  the  oonety 
*^  of  Meath  in  form  aforesaid,  and  it  was  granted  to  him  returnable  before 
<*  the  Barons  of  her  Majesty's  Exchequer  at  the  Queen's  Court%  Dnblio, 
*<on  the  10th  day  of  January,  in  the  year  of  our  Lord  1843,  for  the 
''  said  defendant  to  answer  the  said  plaintiff  in  the  plea  aforenid ;  the 
**  same  day  was  gi?en  to  the  said  plaintiff  there  and  soforih ;  at  which 
<<  said  day,  that  b  to  say,  on  the  19th  day  of  January  in  Hilary  Term, 
**  in  the  sixth  year  of  the  reign  of  Queen  Viotoria,  before  the  Barons  of 
<*  her  Majesty's  Exchequer  at  the  Queen's  Courts,  Dublin,  came  the 
<<  said  plaintiff  by  Henry  Hassett  Steele,  his  attorney ;  and  the  same  day, 
**  to  wit,  the  19th  day  of  January,  in  the  year  of  our  Lord  1843^  the 
<<  said  defendaut  by  Richard  Alexander  Walker,  his  attorney,  abo  cime 
*<  according  to  the  exigency  of  the  said  writ ;  as  by  the  record  and  pre* 
*<  ceedings  thereof  remaining  in  the  Court  of  our  nid  Lady  the  Queen 
**  of  her  Exchequer  at  the  Queen's  Courts^  DubUn,  more  ^y  and  it 
<*  large  appears."  Averment,  that  the  said  wnts  were  sued  and  prosecoted 
by  the  plaintiff  against  the  said  defendant,  with  intent  to  implead 
the  said  defendant  upon  and  for  the  said  several  causes  of  action  in  the 
said  declaration  mentioned,  &c. ;  and  that  the  said  several  caoees  ef 
action  in  the  declaration  mentioned  accrued  to  the  plaintiff  within  lii 
years  next  before  the  issuing  of  the  said  first  mentioned  writ,  &c.^ 
Verification. 

Rejoinder,  ^  That  there  is  not  any  record  remaining  in  the  aaid  Ceort 
«  of  our  said  Lady  the  now  Queen  of  her  said  Exchequer,  at  the  Qaeen's 
"  Courts,  Dublin,  in  manner  and  form  as  the  said  plaintiff  hath  above  m 
"  his  said  replication  alleged,  wherefore  the  said  defendant  prays  jodg- 
«  ment,"  &c. 
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Special  dtmunetf  aisigniiig  as  eausef,  that  the  rejoindw  was  vague  and 
uncertidD,  for  that  there  being  several  records  alleged,  averred  or  referred 
to>  ID  and  bj  the  replication,  it  did  net  in  any  way  appear  in  or  by  the 
rejoinder,  which  one  of  the  said  reoords  was  tra?eraed  er  denied  by  the 
rejoinder ;  and  also  for  that  it  did  not  appear  in  or  by  the  rejoinder 
whether  the  defendant  thereby  traversed  and  denied  the  record  of  the 
eeveral  writs  in  the  replication  referred  to,  or  any  of  them,  or  whether 
the  defendant,  by  his  rejoinder  tfavened  and  dented  the  reisord  of  the 
•ppearanoe  of  the  defendant  as  in  the  replication  also  averred ;  and  also 
that  the  rejoinder  was  double  and  multifanous,  and  that  several  matters, 
that  18  to  say,  the  records  of  the  several  writs  in  the  replication  men- 
tioned, and  the  record  of  the  appearance  of  the  defendant  in  the 
replication  also  mentioned  were  thereby  put  in  issue ;  and  also,  that  the 
replication  did  not  tender  any  material  issue. 


H.T.  1844. 


Mr.  MtUeffy  in  support  of  the  demurrer. — Each  writ  stated  in  the 
repKcation  is  a  separate  record:  MulhaUv.  Palmar (m)i  and  so  is  the 
appearance  of  the  defendant  t  1  Tiddy  239,  citing  Cra.  EUz.  466.  The 
prout  patet  per  recordumy  at  the  conclusion  of  the  replication  refers  to 
the  record  of  the  defendant's  appearance,  which  is  the  immediate  ante- 
cedent. If  it  be  meant  by  the  rejoinder  to  put  merely  the  record  of  the 
appearance  in  issuer  it  is  bad  as  tendering  an  immaterial  issue ;  but  if  it 
be  intended  to  put  the  records  of  the  several  writs  in  issue,  the  rejoinder 
is  bad,  as  it  does  not  appear  withoortainty  which  of  the  writs  is  traversed. 
Upon  both  grounds,  the  demurrer  is  sustunable. 

Mr.  J,  F.  Walker  and  Mr.  Napier. — The  demurrer  assumes  that 
there  are  several  records  comprised  in  the  replication,  which  is  not  the 
feet,  as  the  first  writ  when  returned,  and  all  the  writs  per  continuance, 
together  with  the  defendant's  appearance  to  the  last  writ,  form  one  single 
record,  and  as  such  are  traversed  by  the  rejoinder  of  nul  Hel  record. 
Theproutpatetperrecordum  refers  back  to  all  the  proceedings  previously 
stated  in  the  replication.  It  is  one  entire  record,  and  the  whole  is 
necessary  for  the  pliuntiff's  case:  Smith  v.  Bower (b);  Dickenson  v, 
T0agne  (c) ;  in  the  latter  of  which  cases  Parke,  B.,  treats  the  roll  as  an 
entire  record,  not  to  be  contradicted. 

Secondly — It  is  contended  that  the  averment  at  the  end  of  the  repli- 
cation, *^  as  by  the  record  and  proceedings,'^  Sec,  merely  avers  the  record 
of  the  appearance  to  the  last  writ :  if  that  be  the  case  the  replication  is 
bad  in  not  showing  by  positive  averment  that  the  first  writ,  which  was 

(a)  3  Fox  &S.  67. 

H)  3  T.  B.  664 ;  see  Harringtm  ▼.  Tayi<tty  15  East,  383. 

(c)  1C.M.&B.341. 
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H.  T.  1844.   tested  in  June  1836,  was  filed  of  record  with  the  Sheriff  f  retaro»  either 
Each.o/ Pleat,   at  all,  or  in  such  a  manner  as  to  ground  an  award  of  writs  per  contintumce 
BBENNAN      hy  the  Court :  Harris  v.  Woolford  (a) ;  Atwood  v.  Bir  (h) ;  Gregwy  t. 
Hurrill  (c) ;  Stanway  v.  Perry  (d) ;  Brown  v.  Babington  («). 

Thirdly — Under  the  old  law,  and  before  the  enactment  of  the 
3  &  4  Vic.  c  105,  s.  7,  continuances  were  a  mere  fiction,  and  were  not 
entered  on  the  roll  until  after  they  were  pleaded  ;  hut  since  the  Act  of 
Parliament  came  into  operation  the  case  is  otherwise ;  and  the  present 
replication  is  bad  for  not  showing  that  the  requisites  pointed  out  hy  the 
7th  section  have  been  complied  with. 

Cur.  adv.  vulL 


Brady,  C.  B.» 

This  demurrer  must  be  overruled.  It  is  unnecessary  for  the  Court  to 
decide  the  question  as  to  whether  the  replication  is  bad  upon  the  ground 
of  not  having  complied  with  the  terms  of  the  statute,  f  as  we  are  all  of 
opinion  that  the  various  proceedings  enumerated  in  the  replication  con- 
stitute but  one  record,  and  that  the  rejoinder  is  good  in  law. 

Demurrer  overruled. 

{a)  6  T.  B.  6]  7.  (b)  7  Mod.  3. 

(c)  6  B.  &  C.  352.  (d)  3  Bos.  &  PaU  168. 

(e)  2  Ld.  Baym.  830. 
•  The  judgment  is  giTen  ex  relatione  J.  F.  Walker,  Esq. 
t  d&4  F«r.c.l05,s.7,tf/t^lOM.&  W.m. 


NoTB. — The  learning  on  the  suhject  of  writs  issued  and  retnrned,  and  writs  "per 
condnnance  "  grounded  thereon,  with  the  view  of  preventing  the  Statute  of  Limitatioos 
operating  as  a  bar  in  civil  actions  is  involved  in  some  obscnritj ;  nor  can  much  tight 
be  thrown  upon  the  subject  from  an  examination  of  the  authorities  or  books  of  practice. 

It  appears  that,  under  the  law  aft  it  existed  both  in  this  country  and  in  England 
previously  to  the  passing  of  the  Act  3  W.  4,  c.  39,  Eng,^  and  the  3  &  4  Vic.  c  105, 
8.7,  Jr.,  writs  ''per  continuance"  were  a  mere  fictioD,  and  not  entered  on  the  rofl 
until  the  plaintiff  in  an  action  had  prepared  his  replication  to  a  plea  of  the  Statute  o^ 
Limitations;  that  they  were  then  entered  on  a  roil  by  the  plaintiff's  attorney,  ia 
order  to  connect  by  a  chain  of  apparently  legal  proceedings  the  first  writ  with  diat  to 
which  the  defendant  had  appeared.  In  pleading,  it  was  necessary  to  aver  the  award  of 
continuances  by  the  Court  each  Term,  based  upon  the  Sheriff's  return  of  lum  eei  vKeeif 
ius;  and  these  continuances  should  be  shown  to  be  connected  with  the  first  writ,  which 
should  be  averred  to  have  been  duly  returned  into  the  Court  from  whence  it  issued,  and 
filed  of  record.  It  seems  clear  that  a  general  averment  at  the  end  of  the  replicatioD, 
**  as  by  the  record  and  proceedings  thereof  remaining  in  the  Court,  &c.,  may  appear," 
is  sufficient  in  pleading:  Harrington  v.  Taylor  (15  East,  378);  BoUle  v.  Wmd 
(2  Keb.  46);  2  Richd.  Prac.  K.  B.  p.  86,  and  3  Chitty  PL  p.  1153,  5th  ed. 

In  evidence,  however,  it  seems  that  such  would  not  have  been  sufficient,  et en  under 
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Ui«  old  law,  without  showing  that  th9  first  writ  had  been  regularly  filed,  with  the 
Sheriff's  return  thereon  in  time,  so  at  to  giro  colour  for  the  award  of  coutinuauces, 
althoagh  the  latter  were  prepared  in  the  fictitious  njianner  before  mentioned :  2  Arch, 
Proc.  932,  7th  ed,,  and  oases  there ;  Hanris  v.  Wooiford  (6  T.  R.  617) ;  Gregory  r. 
BurriU  (6  B.  &  C.  3^2);  Stanway  v.  Perrjf  (2  Bos.  &  PuU.  158.) 

The  first  writ  when  returned  aud  filed,  together  with  any  writs  '*  per  continuance  ** 
subeequentiy  issued,  and  even  the  appearance  to  the  last  writ,  form,  when  taken  together, 
but  one  record,  and  should  be  so  averred  in  pleading,  constituting  as  they  do  one  connected 
proposition  or  allegation,  comprising  seyeral  distinct  parts  which,  when  taken  together, 
form  a  perfect  and  complete  answer  to  a  plea  of  the  Statute  of  Limitations  :  Brentum  t. 
MonaAartf  supra,  and  see  the  cases  of  Robituon  v.  lUUey  (1  Bur.  316) ;  SeBjf  ▼•  Bardons 
(3  B.  &  Ad.  2);  Purden  t.  Dickton  (2  Ir.  Law  Rep.  361);  and  as  such,  the  entire 
record  so  oonstitnted  may  be  traversed  by  a  rejoinder  in  the  nature  of  a  plea  of  nui  Hd 
reconi* 

If  the  argument  that  in  the  replication  in  the  principal  case  there  are  several 
records  alleged,  were  well  founded,  it  is  clear  that  the  averment  of  each  should 
be  concluded  with  a  ^^prout  paiet  per  recordum;**  for  after  pleading  the  several 
records,  to  say  at  the  end  of  all,  ^*  proui  pcUet  per  recorda  severcdia  predicta^**  would  be 
bad :  per  2  Justices,  2  Cro.  626 ;  and  Com.  Dig,  Plead,  vol.  6,  p.  128. 

It  is  presumed  that  the  intention  of  the  Legislature  in  framing  the  enactment  of  the 
3  &  4  Vie.,  c.  105,  s.  7,  was  to  guard  against  the  silent  and  secret  operation  of  '^  writs 
per  continuance,"  invested  as  they  were,  before  the  passing  of  the  Act,  by  the  then 
existing  state  of  the  law,  with  the  semblance  of  reality,  though  in  point  of  fact, 
tiiey   were   an    acknowledged  fiction.     By  the    7th  section   of   this  statute  it  is 
enacted,  that  *^  in  order  to  prevent  the  operation  of  any  Statute  of  Limiution  in  bar 
"of  the  cause  of  action  of  any  plaintiff  in  cases  in  which  such  cause  of  action 
"  would  be  barred  unless  a  writ  of  process  issued  and  was  continued  for  that  purpose, 
"every  writ  or  process  may  be  continued  by  alias  and  pluries,  as  the  case  may 
"require,  if  any  defendant  therein  named  may  not  have  been  arrested  or  held  to 
"  bail  thereunder  or  served  therewith :  provided  always,  that  no  first  writ  shall  be 
"  available  to  prevent  the  operation  of  any  statute  whereby  the  time  for  the  com- 
"  mencement  of  the  action  may  be  limited,  unless  the  defendant  shall  be  arrested 
"  or  held  to  bail  thereunder  or  served  therewith,  or  proceeding  to  or  towards  outlawry 
"  shall  be  had  thereupon,  or  unless  such  writ,  and  every  writ  (if  any)  issued  in  oon- 
"tinuation  of  a  preceding  writ,  shall  be  returned  nan  est  itweniu*  and  entered  of 
"  record  within  one  calendar  month  after  the  expiration  of  the  return  of  such  writ  or 
"  process,  including  the  day  of  such  expiration,  and  unless  every  writ  issued  in  con* 
"  tinuation  of  a  preceding  writ  shall  be  issued  within  one  calendar  month  after  the 
"  expiration  of  the  preceding  writ,  and  shall  contain  a  memorandum  endorsed  thereon 
"  or  subscribed  thereto  specifying  the  day  of  the  date  of  the  first  writ,  such  return  of 
"  nan  est  inventus  to  be  made  in  bailable  process  (in  case  such  bailable  process  shall 
"  be  ordered  to  issue  as  aforesaid)  by  the  Sheriff  or  other  officer  to  whom  such  writ 
"  shall  be  directed,  or  his  successor  in  office,  and  in  process  not  bailable,  in  case  of 
"  non-service  thereof,  to  be  made  by  the  plaintiff  or  his  attorney  suing  out  the  same, 
"  and  signed  by  him,  and  in  case  such  bailable  process  shall  be  so  returned  non  est 
^^hwentus,  then  for  such  purpose  of  preventing  the  operation  of  such  Statute  of  Limi- 
"  tations  the  same  may  be  continued  by  alias  and  pluries  writ  not  serviceable,  to  be 
"  continued  and  returned  in  manner  aforesaid."    By  this  enactment,  the  mischief 
which  prevailed  under  the  law  as  it  stood  before  the  passing  of  the  Act,  has  been 
removed,  and  the  debtor  by  a  search  in  the  proper  office,  is  enabled  to  ascertain 
whether  there  are  on  record  any  writs  filed  for  the  purpose  of  keeping  alive  a  demand 
against  him,  and  preventing  the  Statute  of  Limitations  operating  in  his  favour. 
The  fiction  of  continuances  being  thus  abolished,  and  the   Legislature  requiring 

3  u 
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an  actual  entry  on  record  of  the  returns  of  writs  per  eontinnance,  to  prerent  tke 
ranning  of  the  Statute  of  Limitations,  it  is  submitted  that  the  replication  in  Hie 
principal  case  is  bad  on  general  demurrer,  on  the  ground  of  not  showing  a.  com- 
pliance with  the  requisites  of  the  statute,  at  least  since  the  statute  came  into 
operation  in  Noyember  1840,  and  thus  being  no  answer  to  a  plea  of  the  Stalate  of 
Limitations  under  the  existing  state  of  the  law. 


Jan,  SI9. 

Venue  chang- 
ed upon  terms, 
from  the  coun- 
ty of  L.  to  the 
city  of  Dublin, 
in  an  action  of 
covenant,  be- 
fore issue  join* 
ed,    upon    an 
affidavit  of  the 
defendant,  that 
it    would    be 
necessary    for 
him    to    ex- 
amine on  the 
trial    several 
witnesses,    all 
of   whom    re- 
sided in  Dub- 
lin, and  some 
of  whom  were 
medical    men 
in    practice 
there;  defend- 
ant undertak- 
ing   to     pay 
plaintiff's   ex- 
tra    costs     of 
bringing  from 
L.  to  Dublin  a 
person     who 
was  sworn  to 
be  a  material 
witness  for  the 
plaintiff,  if  on 
the    trial    he 
*   should  appear 
to  be  so  ;  also 
undertaking  to 
rejoin    gratis, 
and  take  short 
notice  of  trial. 


SHEGOG  V.  MURPHY.* 

This  was  an  action  of  covenant  on  an  indenture  of  apprenticeship,  upon 
the  defendant's  covenant  to  teach  the  plaintiff  his  profession  of  apothe- 
cary, and  to  provide  him  with  board  and  lodging,  &c  The  defendant 
pleaded  non  est  factum  and  another  plea,  but  issue  had  not  been  joined. 

Mr.  Courtenay,  for  the  defendant,  moved  to  change  the  venue  from 
the  county  of  Louth  to  the  county  of  the  city  of  Dublin,  on  a  special 
affidavit  stating  that  the  cause  of  action  arose  in  Dublin,  that  it  would  be 
necessary  for  the  defendant  to  examine  several  witnesses  at  the  trial,  tod 
that  all  such  witnesses  resided  in  Dublin ;  that  some  of  them  were 
eminent  medical  men  in  practice  in  Dublin,  and  others  were  connected 
with  the  Apothecaries'  Hall,  and  that  it  would  be  necessary  for  him  to 
examine  a  great  number  of  apothecaries  in  proof  of  the  custom  of  that 
profession. 

Mr.  Trevor^  for  the  plaintiff. — Issue  not  having  been  joined,  tbe 
motion  is  premature :  Weaiherhy  v.  Going  (a) ;  Youde  v«  Youde  (b)* 
The  plaintiff  has  made  an  affidavit,  by  which  he  offers  to  admit  the 
execution  of  the  indenture,  and  the  purport  of  the  evidence  of  tbe 
witnesses  from  the  Apothecaries'  Hall  and  College  of  Surgeons ;  he 
further  states,  that  a  person  whom  he  is  advised  and  believes  to  be  a  most 
material  and  indispensable  witness  for  his  case  resides  in  the  county  of 
Louth.  Where  all  the  witnesses  on  both  sides  do  not  reside  in  the  place 
to  which  the  venue  is  sought  to  be  changed,  the  motion  will  not  be  granted: 
Jenkins  v.  Button  (c)  ;  Watson  v.  Kennedy  {d). 


(a)  3  B.  &  C.  £52. 
{c)  7  B.  Moore,  520. 


{h)  4  Dowl.  P.  C.  32. 
(<0  3  Ir.  Law  Rep.  214. 
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Mr.  HamilUm  Sm^he,  in  replj.— The  case  of  Watson  ▼.  Kennedy  (a)    H.  T.  1844. 
18  diaUnguishable  from  this  case.  Efch^Pl^. 

SHEGOG 

Bbadt,  C.  B.  ^- 

IfTTHPHV 

The  pratice  of  this  Court  has  not  been  that  stated  by  the  Court  of 
Queen's  Bench  in  Watson  v.  Kennedy* 

Let  the  venue  be  changed,  the  defendant  undertaking  in  any  event 
of  the  cause  to  pay  the  plaintiff's  extra  expenses  in  bringing 
G.  A.  to  Dublin  to  be  examined  as  a  witness  on  the  trial,  if  the 
said  G.  A.  should  appear  on  the  trial  to  be  a  material  witness ; 
defendant  to  rejoin  gratb  if  necessary,  and  to  take  short  notice 
of  trial ;  and  plaintiff's  costs  of  this  motion  to  be  costs  in  the 
cause. 

(a)  3  Ir.  Law  Bep.  214. 
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$ti  tibt  ftotfi^  oC  SorM* 


^prf/  8. 


JACK,  LeS8^  of  DAWSON, 

M'lNTYRE  nod  WIFE. 

(7n  Error  from  the  Queen*  $  Bench  arid  Covrt  of  Error,) 
Ejectment  on  the  title. — This  case  was  tried  mt  the  UM  Sommer 


By    a    lease 

1719,  the  lea-  Assizes  of  1840  for  the  county  of  Londonderry,  before  Pennefather,  B. 

<°  Aii^tif  "i****  '^^^  lessor  of  the  plaintiff,  amongst  other  proofs,  gave  in  evidence  a  lease 

'*of  the  town-  bearing  date  the  13th  of  August  1719}  and  made  between  the  ancestor 

** containiDir  ^^  ^^®   lessor  and  John   Blair,  under  whom   the   defendant   derived; 

**  five  hundred  whereby  the  grantor  demised  "  All  that  part  of  the  townland  of  Bally- 
'*  maguigan,  containing  five  hundred  and  nine  acres  of  arable,  meadow,  aod 


•*  acree  of  ara- 

**  ble,  meadow 

'*  and  pasture, 

**  for    three 

**  lives  renew- 

"  able  forever; 

**  bounded    on 

"  the  south  by 

"  Derrygar- 

*'ree,  on    the 

**  north    and 

"east    by 

"  Lough 

"Neagh,  and 

'*oa  the  west 

"by    Tough's 

"and    Wall- 

"  wood's  lands, 

"lying  and  be- 

"  ing,&c.,with 

"allandsingu- 

"lar  the  rights, 

"  members, 

"  privileges, 

"  advantages, 

"  easements 

"  and    appur- 

"  tenances 

"  thereto     be- 

"longing,  ex- 

"cepting  and 

"  reserving  all  mines,  minerals,  and  quarries  of  stone  and  coal,  escheats,  waife,  estrays, 

"  deodands,  courts  leet  and  courts  baron,  seneschalships,  and  all  other  royalties,  privi- 

"  leges,  muniments  and  franchises  whatsoever ;  with  liberty  of  hunting,  fishing,  &c.,  and 

"  excepting  and  reserving  all  timber  and  wood  above  or  vnder  ground^  with  liberty  to  dig 

"  for  and  carry  away  the  same."    It  was  proved  that  part  of  the  said  townland  of  B., 

called  Tough's  and  Wallwood's  lands,  was  in  possession  of  a  third  party,  and  that  a 

portion  was  held  by  the  lessor  of  the  plaintiff  in  his  own  possession.    Ueldy  aiffirming  the 

judgment  of  the  Queen's  Bench  and  Court  of  Error  in  Ireland,  that  a  large  quantity  of 

bog,  which  lay  within  the  boundaries  of  the  demise  in  the  said  lease,  passed  thereunder,  in 

addition  to  the  five  hundred  and  nine  acres  of  arable,  meadow,  and  pasture  land. 


"pasture,  English  statute  measure,  for  three  lives  renewable  for  ever, 
"  bounded  on  the  south  by  Derrygarree,  on  the  north  and  east  by 
"  Lough  Neagh,  and  on  the  west  by  John  Tough's  and  James  Wall- 
"  wood's  lands,  situate,  lying  and  being  within  the  manor  of  Castle 
"  Dawson,  in  the  county  of  Londonderry,  with  all  and  singular  the  rights, 
"  members,  privileges,  advantages,  easements,  and  appurtenances  there- 
"  unto  belonging ;  excepting  and  always  reserving  out  of  said  demise  uoto 
"  the  said  grantor,  his  heirs  and  assigns^  all  mines,  minerals,  and  quarries 
"  of  stone,  coal,  escheats,  waifs,  estrays,  deodands,  courts  leet  and  courts 
"  baron,  seneschalships,  and  all  other  royalties,  privileges,  muniments  and 
"franchises  whatsoever,  unto  the  premises  or  any  part  belonging  or 
"  appertaining ;  and  also  for  liberty  to  and  for  the  said  grantor,  his  heirs 
"  and  assigns,  and  his  and  their  servants  and  attendants,  with  him  or  them, 
"of  hunting,  hawking,  fishing  and  fowling  in  and  upon  the  premises  or 
"  any  part  thereof,  and  also  liberty  to  dig  and  search  for  mines,  minerals, 
"  coals  and  quarries  of  stone  in  and  upon  the  premises  or  any  part 
"  thereof,  and  the  same  to  dig,"  &c. ;  and  also  "  excepting  and  reserving 
"  all  timber  and  wood  now  above  or  under  ground  unto  the  said  grantor, 
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<'  his  heirs  «Bd  Bssigas,  wUh  tibecrty  to  him  and  them  to  cut,  dig  for,  «ttd         1845. 

<««arry  away  the   same,   freed  aad   iodemnified  from  all  BMnner  «f      -_     ^        ' 

**  trespasses.**     He  then  |fave  in  etideDee  several  reaewails  of  that  lease, 

diown  to  the  renewal  under  which  the  defendaat  held.     The  lessor  ^  the 

plaintiff  also  produced  the  agent  of  the  Castle  Dawson  estate,  who  prove! 

that  he  nad  been  agent  for  that  estate  since  the  year  1819;  that  he  was 

accjnaiiited  with  tbe  towolaoii  ef  Ballymagaigan,  and  that  it  is  fMOrt  ef  the 

Castle  Dawson  estate;    that  it  contains  nine  hundred  and  four  acres, 

exclusive  of  portions  held  by  Mr.  Groves,  which  are  called  Tough's  or 

Wallwood's  Land,  and  of  a  portion  held  by  the  lesser  of  the  plaintiff  in 

his  own  possession ;  that  the  defendant  was  in  possession  of  nine  hundred 

and  four  acres  and  upwards,  and  that  in  said  nine  hundred  and  four  acres 

there  was  a  large  quantity  of  bog,  of  cut-out  bog  and  moss,  and  that  the 

bog  possessed  by  the  defendant  was  nearly  enclosed  by  arable,  except  on 

the  side  bounded  by  Toogh's  Land  ;  on  that  side  it  is  all  bog,  excepting  a 

small  space  between  the  road  and  the  river,  and  that  the  bag  on  that  side 

came  down  to  Lough  Neagh ;  and  that  all  the  bog  claimed  by  the  lessor 

lay  within  the  boundaries  of  the  lease  of  the  13th  ef  August  1719»  and 

the  respective  renewals  thereof;  and  that  the  family  of  the  defendant  had 

liberty  of  cutting  turf  on  the  bog,  and  that  there  were  /nBquent  disputes 

amongst  the  tenants  about  the  bqg. 

The  defendants  offered  several  leases  in  evidence,  made  by  them,  of 
portions  of  this  bog,  to  prove  possession  accompanying  samto ;  but  these 
leases  were  rejected  by  the  learned  Baron ;  to  which  epirtion  of  his 
Lordship,  Counsel  for  defendant  objected,  and  closed  their  esse.  Ceuasel 
for  plaintiff  then  called  apon  his  Lordship  to  direct  the  Jury  to  find  a 
verdict  for  the  plaintiff,  which  he  refused  to  do,  but  gave  as  his  opinion, 
that  the  whole  of  the  land,  moss,  bog,  and  cut-out  bog,  which  lay  within 
the  boundaries  of  the  premises  demised  by  the  said  lease  of  the  13lh  of 
August  1719t  passed  to  the  lessee  and  those  deriving  under  him;  and 
that  if  the  Jury  believed  that  the  bog  and  premises  datmad  by  the 
present  ejectment  lay  within  the  ambit  of  the  boundaries  of  the  demised 
premises,  the  defendant  was  entitled  to  a  verdict,  aad  with  that  deolaratiou 
left  the  case  to  the  Jury ;  whereupon.  Counsel  for  the  plaintiff  excepted 
to  the  opinion  and  directions  of  the  learned  Baren,  on  the  ground,  that 
according  to  the  terms  and  true  construction  of  the  lease  of  the  13th  of 
August  1719»  nothing  passed  to  the  lessee,  ^ave  and  except  five  hundred 
and  nine  acres  of  land,  arable,  pasture,  and- meadow.  The  Jury  found  a 
verdict  for  the  defendant. 

The  bill  of  exceptions  was  argued  before  the  Court  of  Queen's  Bench 
in  Ireland  in  Michaelmas  Term  1840,  when  judgment  was  given  for  the 
defendaoty  overruling  the  exceptions  (a).  The  xase  was.afterwards  argoed 

(a)  3Ir.LawlUp,  HO. 
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before  the  Court  of  Error  in  Ireland,  in  Miehaelmas  Term  1842,  on 
which  occasion,  the  judgment  of  the  Court  of  Queen's  Bendi  was 
affirmed  (a).  The  case  now  came  before  the  House  of  Lords  on  a  writ 
of  error,  brought  to  reverse  the  said  judgments  of  the  Court  of  Queen's 
Bench  and  Court  of  Error. 


Mr.  John  W.  Smyth  and  The  SoUdtw^Generali  for  the  plaintiff  in 
error. 

Counsel  for  the  defendant  in  error  were  not  called  on. 

The  LoBD  Chancellor. 

My  Lords,  if  we  entertained  any  (foubt  with  respect  to  the  construction 
of  this  instrument,  I  should  think  it  necessary  to  recommend  your  Lord- 
ships to  hear  the  Counsel  on  the  part  of  the  defendants  in  error ;  but  as 
the  noble  and  learned  Lords  here  present  do  not  appear  to  entertain  any 
doubt,  I  think  we  are  in  a  position  now,  upon  the  arguments  on  the  part 
of  the  plaintiff  in  error,  to  recommend  to  your  Lordships  to  affirm  this 
judgment. 

My  Lords,  if  there  were  any  inconsistency  between  the  description  of 
this  property,  which  is  the  subject  of  the  lease,  in  the  different  parts  of 
the  lease— -if  it  were  necessary  to  select  one  part,  and  to  reject  another, 
then  we  might  find  it  necessary  to  refer  to  the  rules  which  have  been  laid 
down  for  the  purpose  of  guiding  the  judgment  of  the  Court  in  cases  of 
this  description.  But,  it  does  not  appear  to  me  that  there  is  any  incon- 
sistency whatever  between  the  different  parts  of  this  description.  It  is  a 
demise  of  all  that  part  of  the  testator's  lands,  bounded  in  a  particular 
way.  The  boundaries  are  minutely,  and  as  we  must  take  it,  correctly 
described.  All  the  lands,  therefore,  contuned  within  those  boundaries, 
would  pass,  unless  there  was  some  inconsistency  between  that  description 
and  the  other  part  of  the  instrument. 

Now,  what  is  the  inconsistency,  or  the  supposed  inconsistency,  which  is 
relied  upon  ?  The  passage  in  which  it  is  stated  that  it  contains  **  five  hun* 
dred  and  nine  acres,  arable,  meadow,  and  pasture?*'  It  does  contain 
**  five  hundred  and  nine  acres,  arable,  meadow,  and  pasture ;"  and  because 
it  has  not  gone  on  to  describe  that  it  also  contidns  a  quantity  of  bog- 
four  hundred  acres  of  bog— *which,  at  that  period,  was  considered  as  pro- 
perty of  little  or  no  value,  it  is  said  that  that  part  of  the  description  is 
inconustent  with  the  rest. 

It  does  not  appear  to  me  that  it  is  in  the  slightest  degree  inconsistent 
with  it.  It  is  a  demise  of  all  that  part  of  the  townland,  particularly 
described  with  respect  to  its  boundaries,  containing  so  much  arable, 

(a)  5  Ir.  Lavf  Bep.  829. 
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metdow,  and  pasture ;  but  also  containiDg  a  considerable  quantity  of  land 
of  another  description,  which,  at  that  time,  was  considered  of  little  or  no 
▼alue*  It  does  not  appear  to  me,  therefore,  that  there  is  any  inconsistency 
in  this  description.  On  the  contrary,  it  is  perfectly  consistent.  And 
therefore,  I  am  of  opinion,  that  all  that  is  contained  within  the  ambit, 
according  to  the  decision  of  the  Court  below,  would  pass  to  the  lessee 
under  this  lease.     I  am  of  opinion  that  the  judgment  should  be  affirmed. 


1845. 
H.  ofLordt. 

Lessee 

JACK 

v. 

M^INTTES. 


LoBD  Bbouoham. 

My  Lords,  in  this  case,  I  entirely  agree  with  my  noble  and  learned 
friend,  for  the  reasons  he  has  shortly  and  satisfactorily  given. 

This  case  comes  before  your  Lordships  by  a  writ  of  error  from  the 
Exchequer  Chamber,  before  whom  it  was  brought  by  error  from  the 
Qi|pen's  Bench  in  Ireland ;  before  which  Couri  it  came  upon  a  bill  of 
exceptions  to  the  direction  of  the  learned  Judge  at  the  trial.  That 
learned  Judge  put  it  to  the  Jury  to  say,  whether  they  believed  that  the 
acres  of  bog  for  which  the  ejectment  was  brought,  and  which  were  in 
question,  and  alone  in  question,  were  within  the  ambit  of  the  boundaries. 
If  they  believed  they  were  in  point  of  fact  within  the  ambit  of  the  boun- 
daries, his  Lordship  directed  that  they  should  find  for  the  defendants , 
and  if  otherwise,  for  the  lessor  of  the  plaintiff.  The  Jury  being  of 
opinion  that  they  were,  found  for  the  defendants.  The  exception  taken 
was,  that  the  learned  Judge  ought  not  so  to  have  left  it,  but  that  he 
ought  to  have  directed  the  Jury,  in  construing  the  written  instrument, 
upon  which  it  was  his  province  to  put  a  construction,  that  the  five  hun- 
dred and  nine  acres  of  arable,  meadow,  and  pasture,  alone  passed  by  the 
demise*  That,  therefore,  raised  the  question  whether  or  not  the  bog 
passed,  being  within  the  ambit  of  the  boundaries ;  or  whether  the  demise 
only  passed  the  portion  of  the  land  which  is  given  by  admeasurement,  as 
well  as  by  metes  and  bounds,  namely,  the  five  hundred  and  nine  acres. 

I  agree  entirely  with  my  noble  and  learned  friend,  that  if  there  be 
inconsistent  constructions  set  up,  and  the  question  is,  which  satisfies  the 
words,  I  should  then  be  called  upon  to  select ;  and  then  the  rule  is  unde- 
niable, that  you  prefer  that  construction,  unless  there  are  some  peculiari- 
ties in  the  case  to  take  it  out  of  the  general  principle  and  rule ;  you  prefer 
that  construction  which  satisfies  the  whole,  to  that  construction  which 
only  satisfies  a  part. 

But  that  is  not  the  case  here.  I  am  not  put  to  any  election ;  and  I  am 
not  called  upon  to  make  any  such  selection  of  construction,  because  this 
construction  most  undeniably  is  perfectly  consistent  with  the  very  strictest 
words  of  the  description  of  the  parcels.  It  is  <'  AH  that  part  of  the  town- 
^Mand,  containing  five  hundred  and  nine  acres,  arable,  meadow,  and 
<<  pasture,  bounded  upon  the  south,"  and  so  on. 

In  the  first  place,  this  land  is  bounded  as  there  described ;  the  external 
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boundarj  is  so  and  so — it  is  within  tliat  ambit  That  the  Jury  fMind, 
and  that  is  not  denied.  In  the  second  place,  it  does  contain  five  hundred 
and  nine  acres,  arable,  meadow,  and  pasture.  Therefore,  although  it  maj 
contain  more  of  townland  within  the  ambit,  or  contain  bog  besides,  it 
answers  the  description  just  as  much,  with  respect  to  the  admeasurement, 
as  it  does  with  respect  to  the  boundary. 

I  cannot  a?oid  looking  at  the  concluding  part  of  the  Lord  Chief 
Justice's  observations,  who  presided  in  the  Court  from  which  this  writ  of 
error  is  immediately  and  last  brought — I  mean  the  Exchequer  Chamber 
in  Ireland ;  for  he  states  (which  we  must  take  to  be  within  the  knowledge 
of  the  learned  Judges,  and  that  they  all  know  it  as  a  matter  of  common 
notoriety  in  Ireland),  *^  there  never  was  any  measurement  of  bog  at  the 
*<  period  of  the  lease  in  question  being  granted  (1719);  it  being  the 
**  usual  practice ''  (now,  this  is  a  matter  of  conveyancing,  and  a  matier 
known  to  the  learned  Judges  locally  in  that  part  of  the  United  Kingdom), 
*<to  allow  the  bog  to  pass  with  the  profitable  land,  described  in  this 
*Mnstrument  as  arable,  meadow,  and  pasture.  It  passed  by  the  law  of 
<<  forfeiture  in  all  the  grants  of  the  forfeited  estates ;  and  that  law  was  in 
<<  full  force  at  the  time  of  this  lease  being  executed,"  nearly  a  century 
and  a  quarter  ago.  That  very  much,  in  my  opinion,  goes  to  confirm  the 
view  taken  by  their  Lordships  in  both  of  the  Courts  below ;  and  unani- 
mously, as  it  appears,  in  those  Courts. 

Such  being  the  ground  of  the  opinion  at  which  I  have  arrived,  in  com- 
mon with  my  noble  and  learned  friend,  it  is  unnecessary  for  me  to  go 
into  the  cases,  such  as  Doe  on  the  demise  of  Ashforth  v.  Bower^  3  Barn- 
wall  &  Adolphus,  453  ;  because  we  do  not  touch  those  cases ;  we  leave 
them  entire ;  we  entirely  admit  every  part  of  the  learning  in  those  cases, 
only  saying  that  they  do  not  rule  the  present  ease ;  and  this  case  stands 
consistently  with  those  authorities. 

I  therefore  wholly  agree  with  my  noble  and  learned  friend,  that  there 
is  no  necessity  for  calling  upon  the  defendants  in  error  in  this  case ;  and 
that  the  judgment  must  be  against  the  plaintiff's  in  error. 


Lord  Campbell. 

My  Lords,  I  agree  with  the  opinion  of  my  noble  and  learned  friends 
who  have  preceded  me,  that  in  this  case  it  is  unnecessary  to  call  upon 
the  Counsel  for  the  defendants  in  error. 

We  are  not  driven  to  apply  the  maxims  of  law  upon  this  subject,  or 
to  be  governed  by  any  of  the  technical  rules  vrhich  have  been  laid  down 
for  the  construction  of  grants,  in  which  inconsistent  and  contradictory 
language  is  used.  When  I  look  to  this  lease,  I  must  put  upon  it  its 
natural  and  grammatical  construction ;  and  doing  so,  I  have  no  doubt 
that  it  comprehends  the  place  in  question,  namely,  this  bog.  I  read  it 
(as  do  my  learned  and  noble  friends  who  have  preceded  me)  as  a  demise 
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of  ''all  that  part  of  the  townland  of  Ballymaguigan^  coDtaining  six 
''  hundred  and  nine  acres,  arable,  meadow,  and  pasture,  English  statute 
<'  measure."  That  is  all  perfectly  correct.  But  why  is  not  nil  that  part 
of  the  townlands  of  Bally maguigan,  which  is  hounded  by  the  boundaries 
that  are  here  set  out,  comprehended  in  this  demise  ?  The  only  argu- 
ment is  this,  that  there  is  bog,  and  that  the  bog  is  not  speciGcally 
mentioned,  and  the  admeasurement  of  the  bog  is  not  mentioned ;  but 
of  that  there  is  abundant  explanation  given,  that  it  was  of  so  little  value 
that  there  was  no  occasion  whatsoever  to  mention  the  bog,  or  to  mention 
the  contents  of  the  bog.  It  was  included  in  that  part  of  the  townland 
of  Ballymaguigan,  which  was  comprehended  within  the  line  that  is 
specifically  pointed  out. 

Now,  I  think  it  is  extremely  important  to  observe,  that  there  is  no 
internal  boundary.  It  would  have  been  the  easiest  thing  in  the  world, 
if  the  bog  was  not  to  be  included,  and  it  would  have  been  the  natural 
thing  to  have  said,  that  it  was  bounded  on  the  outside  of  Ballymaguigan, 
&c^  and  on  the  inside  by  the  bog.  But,  on  the  contrary,  there  is  no 
such  intimation ;  and  therefore,  all  that  is  included  within  that  external 
boundary  must  pass  by  the  demise. 

Therefore,  I  have  no  doubt  at  all,  that  according  to  the  natural  and 
grammatical  construction  of  the  wor(»  in  this  case,  the  bog  passed  by  the 
demise.  I  conceive  there  is  nothing  to  rebut  that  rational  construction ; 
because  the  defendant,  the  lessee,  is  in  possession,  and  there  is  nothing  to 
show  that  he,  and  those  under  whom  he  claims,  have  not  been  in  possession 
ever  since  the  year  1719,  when  the  lease  was  granted.  The  lessor  of 
the  plaintiff  was  to  make  out  his  case.  He  shows  no  possession  in  him- 
self, or  those  under  whom  he  claims,  since  the  granting  of  the  lease ; 
and  no  act  of  ownership ;  therefore,  there  is  nothing  to  rebut  the  pre- 
sumption which  arises  upon  the  face  of  the  lease. 

Under  these  circumstances,  I  think  that  the  learned  Judges  in  Ireland 
came  to  a  right  conclusion.  I  should  have  been  very  reluctant  upon  such 
a  question  to  have  come  to  a  contrary  decbion  to  that  which  they  have 
unanimously  pronounced,  they  being  familiar  with  the  language  em- 
ployed in  these  instruments;  and,  without  hesitation,  I  concur  in  the 
judgment  they  gave,  and  think  that  judgment  ought  to  be  for  the  defen- 
dant in  error. 

Judgment  afiirmed  with  costs. 


3     V 
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ACT  OF  PARLIAMENT. 
See  Limitations,  Statutes  of. 
Statutes. 

ACTION. 

See  the  respective  titles. 

ADVERTISEMENTS. 
See  Evidence,  2. 

AGREEMENT. 
See  Debtor  and  Creditor. 

AFFIDAVIT. 
See  Ejectment,  3. 

Supplemental  affidavits  may  be  6led  by  a 
prosecutor  in  a  crimioal  information  in 
reply  to  tbose  of  the  defendant,  if  such 
refer  exclusively  to  new  matter  intro- 
duced ;n  the  defendant's  affidavit.  Q.  B. 
Regina  v.  Birch  386 

AMENDMENT. 
See  Ejectment,  L 
Pleading,  8,  9. 

POSTEA. 

The  Court  will  nol  allow  a  conditional 
order  to  be  amended.  Q.  B.  Lessee 
Byrne  v.  Campbell  408 

ANNUITY. 

See  Covenant,  1,  2. 

APPEAL. 

An  appeal  does  not  lie  under  7  and  8  G. 
4,  c  63,  s.  82,  from  a  dismissal  by  Jus- 
tices at  Petty  Sessions  of  an  information 
brought  for  a  customs  offence  (under  3 
&  4  FF.  4,  c.  53,  s.  44)  by  an  excise 
officer,  by  virtue  of  4  &  5  FF.  4,  c.  52, 
s.  28.     Q.  B.    Regina  v.  M'Feely  395 


APOLOGY. 
See  Libel,  2. 

APOTHECARIES'  HALL,    COM- 
PANY OF. 

A  person  elected  by  the  trustees  or  com- 
mittee of  a  fever  hospital  to  be  apothe- 
cary thereto,  and  compounding  drugs 
for  the  patients  in  such  hospital,  does 
not  subject  himself  to  the  penalties 
inflicted  by  the  31  G.  3,  c.  34,  for  prac- 
tising the  the  art  and  mystery  of  an 
apothecary  without  a  certificate  from 
the  Apothecaries'  Hall.  Q.  B.  The 
Governor^  &c.  of  the  Apothecaries^  Hall 
v.  NicolU  390 

ARREST. 
See  Malicious  Areest. 

ARREST  OF  JUDGMENT. 
See  CBiBaNAL  Law,    12,  13,  14, 
15,  16,  17,  18. 

ASSIGNMENT  OF  ERRORS. 
See  Error,  Court  of,  2,  3. 

ASSISTANT  BARRISTER. 
See  Civil  Bill  Court. 

ASSUMPSIT. 
See  Corporation,  5. 
Pleading,  I. 
Rkvenue,  1,  2,  3. 

1.  Where  on  the  death  of  a  lessee  for  lives, 
his  heir-at-law  took  possession  of  premi- 
ses demised  to  the  lessee,  and  the  rent 
thereof  having  become  due  after  the 
death  of  the  lessee,  and  during  the  pos- 
session of  the  heir-at-law,  the  executor 
of  the  lessee  was  compelled  to  pay  it  to 
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the  lessor;  Heldy  that  the  heir-at-Uw 
was  liable  to  the  executor  in  an  action 
for  the  money  so  paid  by  him.  Q.  B. 
Kirkwood  v.  Burke  387 

2.  Held  alsoy  that  the  executor  was  not 
bound  to  sue  in  his  representative  capa- 
city. Ibid 

ATTORNEY. 
See  Costs,  2,  3,  4. 

AUCTION. 

See  Evidence,  2. 

AVOWRY. 
See  Landlord  and  Tenant. 

BALLAST  CORPORATION. 

By  the  Act  26  G.  3,  c.  19  (/r.),  consti- 
tuting the  Ballast  Corporation  of  Dublin, 
the  Sheriffs  of  the  City  of  Dublin  for 
the  time  being,  were  appointed  members 
of  the  said  body.  The  Municipal  Act 
(3  &  4  Vk.  c.  105),  though  it  alters  the 
mode  of  appointment  of  the  Sheriflf,  does 
not  affect  his  right  to  be  a  member  of 
the  Ballast  Board.  Such  right  is  inci- 
dent to  his  office  as  Sheriff,  and  he  holds 
tlie  same  position  as  the  two  Sheriffs 
formerly  had.  Q.  B.  Regina  v.  Bo- 
rough 57 

BARRISTER. 
See  Counsel. 

BANKRUPT  AND  BANKRUPTCY. 

A  party  had  been  declared  a  bankrupt,  and 
the  assignee  appointed  on  the  2nd  Sep- 
tember 1842.  In  April  1843  the  usual 
consent  to  enable  him  to  obtain  his  cer- 
tificate had  been  signed  by  the  assignee 
and  the  majority  in  number  and  value  of 
the  creditors ;  but  the  other  necessary 
steps  to  obtain  the  certificate  had  not 
been  taken,  and  the  bankrupt  had  con- 
tinued to  trade  in  his  own  name,  without 
any  attempt  on  the  part  of  the  assignee 
to  take  possession  of  his  goods  until 
August  1844,  when  they  were  seized 
and  sold  by  the  Sheriff  under  a  writ  of 
fi»fa,y  at  the  suit  of  a  judgment  creditor* 
The  sum  levied  haviug  been  lodged  in 
Court  by  the  Sheriff,  the  Court  refused 
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BILLS  OP  EXCHANGE. 

to  pay  it  over  to  the  assignee. 
Coleman  v.  Lynch 

BENEFICE. 
See  Ecclesiastical  Pbopertt. 


BILL  OF  EXCEPTIONS. 
See  Exceptions,  Bill  of. 

BILLS  OF  EXCHANGE. 

1.  The  practice  of  requiring  pleas  of  con- 
fession to  be  given  contemporaneoudj 
'with  securities  by  bills  or  notes,  is  an 
improper  practice,  and  one  which  is 
strongly  discountenanced  by  the  Court 
L.  E.     Sawyer  v.  Maguire  373 

2.  A  plea  of  confession  given  by  an  attor- 
ney before  action  brought,  is  not  invalid, 
and  a  judgment  entered  thereon  will  not 
be  set  aside.  Ibid 

3.  Quaere, — If  it  would  be  otherwise  io 
the  case  of  an  ordinary  individual  giving 
a  plea  of  confession  previously  to  a  writ 
sued  out,  or  an  action  commenced 
against  him  ?  Und 

4.  Qu€Bre. — Whether  the  following  clause 
of  statute  2  &  3  Vic.  c.  37,  "  Any  con- 
tract for  the  loan  or  forbearance  of 
money,  above  the  sum  of  £10  sterling," 
is  to  be  construed  as  a  general  clause 
extending  to  any  contract  for  the  loan 
or  forbearance  of  money  above  the  sum 
of  £10 :  or  whether  it  is  to  be  restricted 
to  contracts  for  the  loan  or  forbearance 
of  money  upon  the  faith  or  security  cf 
bills  or  notes  ?  ibid 

6.  In  an  action  against  the  defendant  as 
drawer  of  a  bill  of  exchange,  it  appeared 
that  the  bill  in  question,  with  others,  had 
been  drawn  by  defendant  upon,  and  ac- 
,  cepted  by  D.,  to  secure  a  debt  due  by 
D.  to  the  plaintiffs.  D.  having  become 
embarrassed  in  his  circumstances,  and  a 
commission  of  bankruptcy  having  been 
issued  against  him,  called  a  meeting  of 
his  creditors,  who  signed  an  agreement 
to  accept  a  composition  of  seven  shfl- 
lings  and  sixpence  in  the  pound,  to  be 
secured  by  the  drafts  of  D.  on  the 
defendant.  The  plaintiffs  and  other  cre- 
ditors of  D.  who  signed  the  compositioD 
agreement,  annexed  to  their  respectire 
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signatures  a  reservation  in  the  following 
terms :  "  Without  prejudice  to  any  ad- 
ditional security  we  may  hold."  It 
further  appeared  that  the  arrangement 
with  respect  to  the  composition  was  en- 
*  tered  into  with  the  knowledge  and  con- 
currence of  the  defendant ;  and  that  the 
plaintiffs,  at  the  time  of  signing  the 
agreement,  held  no  other  security  for 
the  deht  so  due  by  D.  than  his  said 
acceptances  of  the  defendant's  drafts. 
Held^  that  notwithstanding  the  reserva- 
tion annexed  to  their  signature,  the 
plaintiffs,  by  signing  an  agreement  for 
a  composition,  had  discharged  the  de- 
fendant from  his  original  liability  as 
surety  upon  the  bills  so  drawn  by  him 
and  accepted  by  D.  to  secure  the  debt 
of  the  latter.  L.  E.  Grundy  v. 
Meighan  619 

BOG. 
See  Deeds  and  Convetances,3. 

BOND. 

1 .  The  Court  will  not  allow  execution  to 
issue,  without  suggestion  of  breaches,  on 
a  bond  conditioned  to  pay  over  to  the 
treasurer  of  a  county  the  county  cess  to 
be  levied  by  the  high  constable  off  a 
barony,  before  the  next  Assizes.  Q.  B. 
Montgomery  v.  Blackwood  428 

2.  A  ten-shilling  stamp  on  a  bond  for 
£140.  9s.  8d.,  conditioned  for  the  pay- 
ment of  one  half  year's  rent  of  certain 
premises  before  the  other  became  due 
(the  half  year's  rent  being  £70.  48. 10.), 
is  insufficient ;  and  the  said  bond,  with 
the  condition,  having  been  produced  by 
the  plaintiff  on  a  writ  of  inquiry  to  as- 
sess damages,  the  verdict  for  the  plain- 
tiff was  set  aside  with  costs,  and  a  new 
inquiry  directed.  C.  P.  Kearney  v. 
Power  465 

BURGESS. 
See  CoRFOSATioN,  1,  2,  3,  4. 

CASE. 
See  Malicious  Abbest. 
Tbespass. 

CIVIL  BILL  COURT. 
1.  The  extent  of  the  jurisdiction  given  to 


the  Assistant-Barristers  by  the  6  &  7 
W,  4,  c.  76,  in  replevin  cases,  is  to  be 
governed  by  the  amount  of  the  reserved 
annual  rent,  and  not  by  the  amount  of 
the  rent  distrained  for,  and  therefore,  a 
plea  of  the  non-delivery  of  the  particu- 
lars of  distress  required  by  the  6  &  7 
W.  4,  c.  75,  s.  6,  to  an  avowry  of  dis- 
tress for  £120  due  for  one  and  a-half 
year's  rent,  was  held  to  be  a  bad  plea. 
Exch.  Cham.    Daniel  v.  Bingham     29 

2.  QtuBre — Is  the  fact  of  the  non-delivery 
of  such  particulars  pleadable  in  bar  to  an 
avowry  ?  Ibid 

3.  Case — The  declaration  stated  that  B. 
(the  defendant),  wrongfully,  maliciously 
and   without  any  probable  cause,  pro- 
cured A.  (the  plaintiff)  to  be  arrested 
and   imprisoned   under  pretence  of    a 
decree  for  the  sum  of  £10  debt  and  six 
shillings  costs,  theretofore  obtained  in 
the  Court  of  the  Assistant- Barrister  of 
the  county  of  K.,  by  the  procurement  of 
defendant,  in  the  name  of  one  C,  but 
without  the  authority,  consent  or  know- 
ledge of  said   C,  and  to  be  kept  and. 
detained  in  prison  for  the  space  of  six 
months.     At  the  trial,  it  appeared  that . 
B.  had  caused  A.  to  be  served  in  the 
name  of  C,  as  the  plaintiff  therein,  with 
a  civil  bill  for  '<  £20  due  for  timber  and 
slates  sold  and  delivered  by  C.  to  A., 
which  A.  promised  to  pay;  and  other 
£20  due  on  foot  of  an  account  stated 
and  settled  by  and  between  C.  and  A., 
which  sum  A.  promised  to  pay."     A  de- 
cree was  obtained  thereon,  "  in  the  sum 
of  £10  for  timber  and  slates  sold  and 
delivered  by  C.  to  A.;"  under  which 
decree,  B.  procured  A.  to  be  arrested. 
For  the  defendant  B.  it  was  contended 
that  the  civil  bill  was  void,  as  it  included 
two  demands,  which  together  exceeded 
the  jurisdiction  of  the  Civil  Bill  Court ; 
that  the  decree  founded   thereon  was 
also  void ;  and  that  the  action  should, 
therefore,  have  been  trespass  and  not 
case.  Held^  that  (without  deciding  whe- 
ther trespass  would  or  would  not  lie),  an 
action  on  the  case  might  also  be  sus- 
tained, irrespectively  of  the  question  as 
to  the  validity  of  the  civil  bill  process, 
inasmuch  as  the  decree  obtained  thereon 
was  for  a  sum  within  th6  jurisdiction  of 
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CORPORATION. 


the  Civil  Bill  Court ;  and  u  it  was  not 
competent  to  B.  to  avoid  his  own  acts 
by  setting  up  the  nullity  of  the  civil  bill 
proceedings.  L.  £.  Ryan  v.  Shee    536 

4.  Quare — Whether  a  civil  bill  can  be 
maintained  which  includes  several  de* 
mands,  separately  within  the  jurisdiction 
of  the  Assistant- Barrister's  Court,  but  in 
the  aggregate  beyond  it  ?  Ibid  j 

5.  SembU — That  any  objection  arising, 
from  the  excess  of  demand,  apparent  on 
the  face  of  the  civil  bill,  in  such  cases, 
may  be  obviated  by  varying  the  grounds 
of  the  demand^  and  including  all  in  one 
sum,  not  exceeding  the  limit  of  the 
jurisdiction  of  the  Assistant-Barrister's 
Court.  Ibid 

6.  Upon  a  motion  in  arrest  of  judgment, 
it  having  been  objected  that  the  above  ' 
declaration  was  defective  ;  first,  because 
it  contained  no  averment  of  a  warrant  \ 
having  been  granted  by  the  Sheriff,  un- 
der which  the  arrest  took  place ;  and 
secondly,  because  the  decree  was  not 
alleged  to  have  been  obtained  against  the 
plaintiff  in   the   present  action ;  Held^  \ 
overruling  both   objections;  first,   that 
the  Sheriff  was  not  bound  to  grant  a ! 
warrant,  and  non  constat  but  that  he 
may  have  executed  the  decree  in  person ;  i 
and   secondly,   that,   after   verdict,  the 
Court  was  bound  to  intend  that  the  de- 
cree proved  at  the  trial  was  one  obtained 
against  the  present  plaintiff.  Jbid 

7.  Qumre — £ven  if  it  appeared  that  the 
decree  had  been  obtained  against  a  third 
person,  it  might  have  been  so  used 
against  the  plaintiff,  as  to  enable  him 
to  maintain  the  present  action  against 
the  defendant  ?  Ibid 

CHIEF  JUSTICE. 
See  Jurisdiction,  1, 2. 

CHURCH  TEMPORALITIES. 
See  Ecclesiastical  Propbbtt. 

CLERGYMAN. 
See  Ecclesiastical  Property. 

COMPOSITION  DEED. 
See  Debtor  and  Creditor. 
The   Court  will  not   allow  a   conditional 


order  to   be  amended. 
Byrne  v.  Campbell 


Q.B. 


Lessee 

408 


CONDITIONS  OF  SALE. 
See  Eyidbncs,  2. 

CONFESSION,  PLEA  OF. 
See  Pleas  of  Confession. 

CONSPIRACY. 
See  Criminal  Law. 

CONSTRUCTION. 
See  Ecclesiastical  Property. 
Deeds  and  Conveyances. 

CONTRACT. 
See  Bills  of  Exchange. 

CORPORATION. 
See  Ballast  Corporation. 

1  •  On  motion  to  strike  a  burgess  off  the 
roll ;  Held,  that  a  conditional  order  need 
not  state  the  grounds  upon  which  the 
party  is  sought  to  be  removed.  Q.  B. 
Conway  y.  Baxter  16 

2.  Semhle  ;  that  a  party  cannot  delegate 
to  another  a  general  power  to  sign 
notices  of  objection.  Ibid 

3.  Quare. — Has  this  Court  jurisdiction  to 
strike  a  burgess  off  the  roll,  where  an 
objection  has  not  been  made  in  the 
Court  below  to  the  burgess  ?  Ibid 

4.  The  person  objecting  to  a  burgess  un- 
der the  45th  section  of  3  &  4  Vic.  c. 
108,  must  be  a  bond  fide  objector  ;  but 
it  is  not  necessary,  in  order  to  give  him 
a  right  to  make  the  objection,  that  he 
should  have  had  positive  knowledge  of 
the  facts  upon  which  he  made  the  objec- 
tion at  the  time  he  signed  the  notice. 
Q.  B.     Regina  v.  Hannan  21 

5.  Where  by  the  provisions  of  a  statute, 
substituting  one  Corporation  for  another, 
certain  works  were  necessary  to  be  done 
prior  to  the  Act  coming  into  operation, 
and  the  duty  of  having  these  works  done 
devolved  on  the  Town-clerks  of  the  old 
Corporation,  who  contracted  with  the 
plaintiff  for  the  execution  of  them;  and 
when  a  certain  mode  was  provided  by 
the  statute  for  defraying  the  expenses 
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of  those  works,  which  expenses  were 
chargeable  on  the  new  Corporation ; 
Heidi  that  the  new  Corporation  could 
not  be  made  liable  in  assumpsit  for  those 
expenses ;  that  the  plaintiff  ought  to 
have  had  recourse  to  the  mode  pointed 
out  bj  the  Act.  Q.  B.  Humphrys  v. 
the  Mwfor,  Sfc,  of  Dublin  44 

6.  A  Town  Councillor  of  the  Borough  of 
Dublin  is  exempt  and  disqualified  from 
serving  on  any  Special  Jury  summoned 
on  triaJs  in  the  Superior  Courts.  And 
the  objection  may  be  taken  advantage 
of,  either  before  the  officer  at  the  strik- 
ing of  the  Special  Jury,  or  by  a  chal- 
lenge to  the  polls,  when  the  Juror  comes 
to  be  sworn.     C.  P.     Long  v.  Barrett 

439 

COSTS. 
See  Bond,  2. 

1.  Executors,  plaintiffs  in  scire  Jacias, 
prior  to  the  passing  of  3  &  4  Vice.  105, 
cannot  be  held  liable  for  costs  when 
judgment  is  given  against  them.  Q.  B. 
Farran  v.  Ottiwell  54 

2.  The  plaintiff,  on  changing  his  attorney, 
signed  a  consent,  which  was  made  a  rule 
of  Court,  that  it  should  be  referred  to 
the  taxing  officer  to  tax  and  ascertain 
the  amount  of  the  costs  of  the  former 
attorney  ;  but  the  usual  undertaking  to 
pay  was  omitted.  The  costs  having 
been  taxed,  certified  and  demanded,  the 
Court  refused  to  grant  an  attachment 
against  the  plaintiff  for  non-payment ; 
and  the  cause  having  been  referred  to 
arbitration  by  a  rule  of  NUi  PriuSy  the 
Court  refused  to  make  an  order  for  pay- 
ment within  a  specified  time,  or  that  the 
proceedings  should  be  stayed.  C.  P. 
Blake  V.Blake  211 

3.  After  plea  pleaded,  the  defendant  will 
be  allowed  to  have  a  bill  of  costs,  the 
subject  of  the  action,  referred  for  taxa- 
tion, without  an  undertaking  to  pay  the 
amount  when  ascertained ;  and  without 
prejudice  to  his  right  to  dispute  the 
retainer.    C.P.  Dolphin  v.  Bird      216 

4.  A  pauper  tenant  bringing  an  action  of 
trespass  for  injury  to  his  holding,  his 
attorney  being  the  attorney  of  the  land- 
lord, who  had  a  short  time  before  dis- 


continued an  action  brqugfat  in  his  own 
name  for  the  same  cause  of  action*, 
ordered  to  give  security  for  costs.  C.  P. 
Larkin  v.  Latoder  227 

5.  It  is  not  necessary,  under  such  circum- 
stances, to  make  a  previous  application 
or  demand  for  such  security  Ibid 

COUNSEL. 

A  junior  Counsel  must  always  open  a  bill 
of  exceptions.  Q.  B.  Hemphill  v. 
M'Kenna  395 

COURTS. 
See  Jurisdiction. 

COVENANT. 
See  Deeds. 

1.  Covenant  to  pay  a  rent-charge  does  not 
run  with  the  rent  to  the  assignee  of  the 
rent-charge.  Q.  B.  Kennedy  v.  SteW' 
art  421,  note 

2.  In  an  action  of  covenant  on  an  annuity 
deed  by  the  executor  of  the  grantee, 
who  had  obtained  judgment  on  demUr- 
rer,  the  ordinary  rule  for  liberty  to  tot 
is  the  proper  one  (Pennefather,  C. 
J.,  dissentiente).  Q.  B.  Bruce  v.  Lord 
Ponsonhy  422 

CRIER  OF  THE  COURTS. 

See  Jurisdiction. 

CRIMINAL  INFORMATION. 

Supplemental  affidavits  may  be  filed  by  a 
prosecutor  in  a  criminal  information  in 
reply  to  those  of  the  defendant,  if  such 
refer  exclusively  to  new  matter  intro- 
duced in  the  defendant's  affidavit.  Q.  B. 
Regina  v.  Birch  386 

CRIMINAL  LAW. 
See  Posts  A. 

1.  A  Jury  charged  with  the  trial  of  persons 
indicted  for  a  capital  ofi*ence,  having  re- 
mained enclosed  for  a  considerable  time 
to  consider  their  verdict,  returned  into 
Court  and  intimated  to  the  Judge  that 
there  was  no  likelihood  of  their  agree- 
ing, who  thereupon  discharged  them 
without  consent  and  without  objection 
on  the  part  of  the  prisoners,   or  of  the 
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Crown,  and  without  any  fatality  having 
occurred,  and  remanded  the  prisoners. 
The  prisoners  being  again  indicted  at 
the  following  Assizes  for  the  same 
offence,  put  in  pleas  in  the  nature  of  plea 
puis  darrein  continuance.  The  Crown 
replied,  and  the  prisoners  demurred  to 
the  replication.  Heldj  that  the  demurrer 
should  have  been  allowed,  and  that  the 
Judge  bad  no  discretion  to  discharge 
the  Jury  unless  a  case  of  evident  neces- 
sity had  existed.  Q.  B.  Conway  V. 
Seginam  149 

2.  Held  also — That  if  such  necessity  ex- 
isted, an  entry  of  the  facts  establishing 
such  necessity  should  have  been  made 
on  the  record.  (Crampton,  J^  dissen 
tiente)  Ibid 

3.  This  Court  will  entertain  a  motion  for  a 
new  trial  in  a  misdemeanour  case  after  a 
trial  at  bar.  Q.  B.  Regina  v.  O^Cofi- 
neU  261 

4.  Where  on  such  motion  made  on  behalf 
of  a  traverser  it  appeared  that  the  name 
of  one  of  the  Jurors  was  J.  J.  R.,  but 
on  the  Jurors'  book  and  on  the  jury 
panel,  the  name  was  J.  R.,  and  by  that 
name  the  Juror  answered  and  was  sworn, 
without  any  objection  being  made  by 
the  traversers*  Counsel ;  Held^  that  this 
was  no  ground  of  mistrial  Ibid 

5.  Slight  evidence  of  venue  is  sufficient  in 
such  case  Ibid 

6.  Where  after  issue  joined  on  such  in- 
dictment, a  venire  was  awarded  returna- 
ble in  H.  T.,  and  on  the  issue  so  joined 
a  trial  at  bar  was  6xed  for  a  certain  day 
in  that  Term ;  and  it  was  ordered  that 
in  case  the  trial  so  6xed  should  not  ter- 
minate on  or  before  the  last  day  of  that 
Term,  then  that  every  succeeding  day 
(if  necessary)  until  the  following  Term 
should  be  appointed  for  the  continuation 
of  the  trial,  and  that  the  days  so  fixed 
should,  for  the  purpose  of  such  trial,  be 
taken  to  be  part  of  such  Term  ;  Held^ 
that  this  order  was  within  the  scope  of 
the  statute  1  &  2  FF.  4,  c.  31,  and  that 
the  trial  was  properly  continued  in 
Vacation  Ibid 

7.  On  such  trial  the  Jury  having  been 
allowed  to  separate  each  day  at  the  ad- 


journment of  the  Court ;  Heldt  tbatthb 
was  no  ground  of  mistrial  Ibid 

8.  Under  the  provisions  of  3  &  4  FF.  4, 
c.  91»  it  is  the  duty  of  the  Recorder  of 
Dublin  annually  to  revise  the  lists  of 
Jurors  of  the  county  of  that  city,  and  to 
cause  a  general  list  of  Jurors  to  be  made 
out,  and  delivered  over  to  the  Clerk  of 
the  Peace  of  the  said  city  for  the  pur- 
poses of  the  ensuing  year.  On  motion 
for  a  new  trial,  on  the  grounds  that  these 
general  jury  lists  from  which  were 
framed  the  jurors'  book  and  the  special 
jury  list,  were  fraudulently  dealt  with, 
for  the  purpose  of  prejudicing  the  tra- 
versers in  their  defence  $  Heldy  that  thb 
was  not  a  proper  ground  for  a  mctioo 
for  a  new  trial  Ibid 

9.  Where  an  indictment  charged  a  cons|n- 
racy  to  cause  the  Queen's  subjects  to 
meet  in  unlawful  and  seditious  assem- 
blies, and  thereby  to  intimidate  the 
Government,  and  one  of  the  overt  acts 
laid  in  the  indictment  was  a  meeting  at 
M. ;  Held,  that  a  ballad  publicly  hawked 
about  and  sold  at  such  meeting  was  evi- 
dence against  the  parties  charged  with 
the  conspiracy  as  part  of  the  res  gesta^ 
and  showing  the  character  of  the  meet- 
ing, although  the  traversers  may  have 
been  individually  ignorant  of  its  coo- 
tents  Ibid 

10.  The  expression  by  a  Judge  of  hb 
opinion  as  to  the  facts  of  the  case,  with- 
out submitting  them  exclusively  to  the 
Jury,  is  no  ground  for  setting  aside  a 
verdict  for  misdirection,  such  being  a 
matter  resting  with  the  discretion  of  the 
Judge  Ibid 

11.  The  statutable  proof  of  the  publica- 
tion of  a  newspaper  is  sufficient  evidence 
not  only  against  the  proprietor,  but  also 
against  any  person  affected  by  his  ads 

Ibid 

12.  The  act  of  one  conspirator  done  in 
pursuance  of  the  common  object,  is  evi- 
dence against  his  co-conspirators ;  there- 
fore, proof  of  the  publication  of  news- 
papers by  one  of  the  conspirators  in 
furtherance  of  the  common  object,  is 
admissible  evidence  against  the  rest; 
sed,  per  Perrin,  J.,   they  are  not  efi- 
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DEEDS,  &c. 


dence  to  be  left  to  ttie  Jury  to  establUh 
the  fact  of  the  conspiracy.  Q.  B.  Re- 
gina  V.  O'Connell  356 

13.  On  motion  in  arrest  of  judgment  on 
conviction  for  a  conspiracy — Held,  It  is 
no  objection  to  the  caption  of  an  indict- 
ment, that  it  does  not  state  who  of  the 
Jurors  who  found  the  indictment  were 
sworn,  and  who  affirmed  ;  or  that  those 
who  so  affirmed  had  a  right  so  to  do. 
Such  objection  is  met  by  6  &  7  Vic.  c 
85,  s.  2  Ibid,  338 

1 4.  Held  also — A  count  in  an  indictment 
for  a  conspiracy,  charging  two  offences 
of  the  same  nature  and  growing  out  of 
the  same  transaction,  is  not  bad  for 
duplicity  Ibid 

15.  An  objection  for  duplicity  is  not  tena- 
ble on  motion  in    arrest   of  judgment 

Ibid 

1 6.  Held  a/#o— That  the  judgment  cannot 
be  arrested  for  the  vice  of  the  indict- 
ment, if  any  one  count  be  good        Ibid 

17.  Held-^ThtLt  a  6nding  by  the  Jury 
against  a  traverser  upon  part  of  a  count 
in  an  indictment  for  a  conspiracy,  does 
not  vitiate  the  judgment  Ibid 

1 8.  Held — To  make  a  combination  amount 
to  a  conspiracy,  it  is  not  necessary  that 
the  act  agreed  to  be  done  to  effect  the 
common  object,  be  indictable  Ibid 

19*  Held — That  the  mere  agreement  to 
commit  an  offence  is  a  conspiracy,  al- 
though no  act  is  done  in  execution  of 
the  scheme  Ibid 

20.  The  Court  will  not  suspend  judgment 
in  a  criminal  case  pending  a  writ  of 
error.  Ibid 

CUSTOMS. 
See  Excise. 

DEATH  OF  PARTIES. 
See  Ejectment,  2. 

DEBTOR  AND  CREDITOR. 
In  an  action  against  the  defendant  as 
drawer  of  a  bill  of  exchange,  it  appeared 
that  the  bill  in  question,  with  others, 
had  been  drawn  by  defendant  upon,  and 
accepted  by  D.  to  secure  a  debt  due  by 


D.  to  the  plaintiffs.  D.  having  become 
embarrassed  in  his  circumstances,  and  a 
commission  of  bankruptcy  having  been 
issued  against  him,  called  a  meeting  of 
his  creditors,  who  signed  an  agreement 
to  accept  a  composition  of  seven  shil- 
lings and  sixpence  in  the  pound,  to  be 
secured  by  the  drafts  of  D.  on  the 
defendant.  The  plaintiffs  and  other 
creditors  of  D.  who  signed  the  com- 
position agreement,  annexed  to  their 
respective  signatures  a  reservation  in 
the  following  terms :  "  Without  pre- 
judice to  any  additional  security  we  may 
hold."  It  further  appeared  that  the 
arrangement  with  respect  to  the  compo- 
sition was  entered  into  with  the  know- 
ledge and  concurrence  of  the  defendant ; 
and  that  the  plaintiffs,  at  the  time  of 
signing  the  agreement,  held  no  other 
security  for  the  debt  so  due  by  D.  than 
his  said  acceptances  of  the  defendant's 
drafts.  Held^  that  notwithstanding  the 
reservation  annexed  to  their  signature, 
the  plaintiffs,  by  signing  the  agreement 
for  a  composition,  had  discharged  the 
defendant  from  his  original  liability  as 
surety  upon  the  bills  so  drawn  by  him 
and  accepted  by  D.  to  secure  the  debt 
of  the  latter.  L.E.  Grundy  v. 
Meighan  519 

DECLARATION  BY  THE  BYE. 
See  Pleading,  7. 

DEEDS  AND  CONVEYANCES. 

See  Stabcps. 
I.  By  deed  reciting  that  A.  B.  by  his  will 
had  devised  to  C.  D.  the  sum  of 
£10,000  to  be  paid  out  of  testator's  C. 
estates,  which  he  thereby  charged  with 
the  payment  thereof,  and  which  estates 
he  devised  to  the  defendant.  It  was 
witnessed  that  C.  D.  had  granted  to  the 
plaintiff  an  annuity  of  £200  to  be  pay- 
able out  of  the  interest  of  said  sum  of 
£10,000;  and  the  deed  contained  a 
covenant  by  the  defendant,  that  he 
would  pay  the  said  annuity  during  the 
life  of  the  grantor,  and  that  it  should  re- 
main a  charge  on  said  C.  estate;  and 
also  a  covenant  for  further  assurance  by 
C.  D.  and  the  defendant.  Heldy  that 
the  covenant  to  pay  this  annuity  was  not 
contingent  upon  the  solvency  of  the 
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EJECTMENT. 


Q.B.      Bruce   v.   Lord 


Pon- 
414 


fund. 
tonh^ 

.  Held  also,  that  the  defendant  was 
estopped  from  showing  that  the  said  C. 
estate  was  discharged  from  the  payment 
of  the  annuity.  ^^ 

;.  By  a  lease  bearing  date  1719,  ihe  les- 
sor granted  "  All  that  part  of  the  town- 
land  of  B.  conUining  five  hundred  and 
nine  acres  of  arable,  meadow  and  pas- 
ture, for  three  Uvea  renewable  for  ever ; 
bounded  on  the  south  by  Derrygafree, 
on  the  north  and  east  by  Lough  Neagh, 
and  on  the  west  by  Tough's  afid  Wall- 
wood's  lands,  lying  and  being,  &«.,  with 
all  arid  singular  the  rights^  members, 
privileges,  wlvantages,  easements  and 
appurtenances  thereto  belbBging,  Mcept- 
ing  and  reserving  all  mines,  minerals, 
and  quarries  of  stone  and  cOal^  escheats, 
waifs,  estrays,  deodands,  courts  leet  and 
courts  baron,  senesehalships,  aad  all 
other  royalties^  privileges,  muniments 
and  franchises  whatsoever ;  with  liberty 
of  hunting,  fishing,  &c.,  and  excepting 
and  reserving  all  timber  and  wood  above 
or  under  ground^  with  liberty  to  dig 
for  and  carry  away  the  same."  It  was 
proved  that  part  of  the  said  townland  of 
B.,  called  Tough's  and  Wallwood's 
lands,  was  in  possession  of  a  third  party, 
and  that  a  portion  ^as  held  by  the  lessor 
of  the  plaintiff  in  his  own  possession. 
Heldt  affirming  the  judgment  of  the 
Queen's  Bench  and  Court  of  Error  in 
Ireland,  that  a  large  quantity  of  bog, 
which  Uy  within  the  boundaries  of  the 
demise  in  thd  said  lease,  passed  there- 
under^ in  addition  to  the  &ve  hundred  and 
nine  acres  of  arable,  meadow,  and  pasture 
land.     Dom.  Proc.      Jack  v»  M^Iniyre 

562 

DEMURRER. 
See  Pleading* 

DISTRESS. 
See  Landlobd  ahb  Tenant. 

DUBLIN. 
See  Ballast  Cobporatiom. 

DUPLICITY. 
See  Cbihinal  Law,  14. 


EASEMENT. 
See  Trespass. 

ECCLESIASTICAL  PROPERTY. 

1.  Where  an  order  of  the  Lord  Ueute- 
naot  and  Privy  Council^  aaade  under  the 
Church  Temporalities  Acts,  disappro- 
priating the  rectdry  of  E.  from  the  dig- 
nity of  the  treasurership  of  the  Cathedral 
Church  of  St.  M.,  contuned  a  recital 
distinguishing  the  rents  of  the  glebe 
lands  from  the  other  revenues  of  the 
rectory  ;  and  where  the  operative  words 
of  the  Order  in  Council  were — "the 
said  parish  or  rectory  of  £.,  together 
with  the  rectorial  tithes  thereunto  be- 
longing;*' Held,  that  according  to  the 
true  construction  of  the  Order,  the  word 
"rectory"  did  not  include  the  glebe 
lands,  and  that  therefore  they  did  not 
pass  to  the  Ecclesiastical  Commissioners, 
but  continued  annexed  to  the  treasurer- 
ship.  L.  E.  Lessee  ofForster  v.  Wilson 

197 
Affirmed,  in  Error,  see  ibid  231 

2.  The  Lord  Lietenant  and  Priry  Coqq- 
cil  have  the  power,  under  the  Church 
Temporalities  Acts,  to  make  a  partial 
disappropriation,  by  disuniting  the  tithes 
or  glebe  lands  from  the  rectory.       Ihii 

3.  Where  a  beneficed  clergyman  had  been 
discharged  as  an  insolvent  debtor,  the 
Court  held  that  a  judgment  creditor, 
whose  debt  had  been  returned  in  the 
schedule,  might  legaOy  issue  a  fieri 
faciaef  for  the  purpose  of  obtaining  a  re- 
turn of  nuUa  bona,  and  therevpen  istoe 
a  levari  de  bonis  ecelesiasticis.  CP. 
Executors  of  Mills  v.  Homer  212 

EJECTMENT. 
See  Er&ob,  2,  3. 
Service,  1. 

1.  The  Court  will  allow  a  demise  in  an 
ejectment  to  be  amended  before  defence 
taken,  without  prejudice  to  the  rules  to 
plead.     aB.    Bell  y.  Ejector         195 

2.  On  the  death  of  the  lessor  of  the  fUn- 
tiff  after  the  issuing  of  the  habere,  but 
belfore  ks  execution,  the  Court  will  grant 
a  renewal  of  the  habere.  Q.  B.  Leme 
Lord  Pdwerseourt  v.  Efect^r  196 
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3.  In  an  ejectment  for  non-payment  of 
rent,  and  judgment  against  the  casual 
ejector,  the  affidavit  Bled  pursuant  to  the 
4  (r.  1,  c.  5,  for  the  purpose  of  ascer- 
taining the  rent,  stated  that  there  was 
due  to  the  lessor  of  the  plaintiff,  the  sum 
of  £31.  2s.  6d.,  beinf?  the  balance  of  the 
six  years'  rent ;  Held,  that  the  affidavit 
was  defective,  in  omitting  to  state  that 
more  than  one  year's  rent  was  due ;  and 
the  Court  accordingly  set  aside  the 
habere  and  let  the  defendant  in  to  take 
defence  upon  terms,  notwithstanding  a 
subsequent  affidavit,  stating  that  the  sum 
of  £31.  2s.  6d.  was  more  than  five  years' 
rent  of  the  premises.  L.  E.  Lessee 
Doyle  V.  Casual  Ejector  383 

4.  Id  an  ejectment  on  the  title,  the  plain- 
tiff produced  and  proved  a  lease  of  the 
premises  bearing  date  in  1769>  purport- 
ing to  have  been  made  by  one  E.  D.  W. 
to  J.  A.,  "for  and  during  the  term 
of  sixty-six  years,  provided  the  said 
E.  D.  W.'s  lasted  so  long ;"  but  gave 
no  evidence  of  the  existence  of  the 
interest  of  E.  D.  W«  in  the  premises. 
There  was  some  evidence  of  a  verbal 
negociation  between  the  defendant 
and  plaintiff  for  a  new  lease  between 
1835  and  1838,  in  which  latter  year  the 
defendant  got  into  possession.  Held, 
that  notwithstanding  proof  of  the  death 
of  the  said  E.  D.  W.  in  1821,  the  Jury  | 
were  properly  directed  to  find  a  verdict  | 
for  the  plaintiff;  and  that  as  the  lease  | 
must  be  taken  to  have  expired  in  1 834, 
there  was  no  ground  for  the  operation  of 
the  Statute  of  Limitations.  C.  P.  Les- 
see Wilson  V.  Hendren  429 

ERROR,  COURT  OF. 
See  Criminal  Law. 

1.  The  Court  will  not  suspend  judgment 
in   a  criminal  case  pending  a  writ   of 

.  error.     Q.  B.  •  Regina  v.  O^Connell 

356 

2.  Where  on  a  writ  of  error  brought  on  a 
judgment  in  ejectment,  which  had  been 
commenced  in  the  county  of  D.,  the 
error  assigned  was,  that  before  and  at 
the  time  of  the  teste  of  the  venire^  and 
thence  until  and  at  the  time  of  the  trial, 

•  the  lands  in  question  were  situated  in 
the  county  of  L.  and  not  in  the  county 


D.,  without  stating  that  at  the  time  of 
the  ejectment  brought,  the  premises 
were  in  the  county  of  D. ;  Held, 
that  this  assignment  of  error  was  insuffi- 
cient.    Lessee    Heywood  v.  Reynolds 

409 

3.  Queers — Is  such  a  defect  cured  by  the 

Statute  of  Jeoffails  ?  Ibid 

EVIDENCE. 

See  Ejectment,  4. 

I.   Generally, 

1.  The  Court  is  bound  to  take  judicial 
notice  that  a  particular  day  of  the  month 
falls  on  Sunday.  Q.  B.  Pearson  v. 
Shaw  1 

2.  When  on  a  sale  by  auction  of  certain 
property  of  a  bankrupt,  the  conditions 
of  sale  referred  to  public  advertisements 
which  professed  to  contain  a  description 
of  the  property  to  be  sold — Held,  in  an 
action  of  assumpsit  by  the  vendee  against 
the  assignee  of  the  bankrupt  to  recover 
back  the  deposit  on  the  purchase-money, 
that  these  advertisements  were  admissi- 
ble evidence  to  show  that  the  conditions 
of  sale  misdescribed  the  premises.  (/>w- 
sentiente  Pennefather,  C.  J.)  Q.  B. 
Thompson  v.  Guy  6 

3.  Where  an  indictment  charged  a  conspi- 
I      racy  to  cause  the  Queen's  subjects  to 

meet  in  unlawful  and  seditious  assem- 
I  blies,  and  thereby  to  intimidate  the 
Government,  and  one  of  the  overt  acts 
laid  in  the  indictment  was  a  meeting  at 
I  M, ;  Held — that  a  ballad  *  publicly 
handed  about  and  sold  at  such  meeting 
was  evidence  against  the  parties  charged 
with  the  conspiracy  as  part  of  the  res 
gesUB,  and  showing  the  character  of  the 
meeting,  although  the  traversers  may 
have  been  individually  ignorant  of  its 
contents.     Q.  B.     Regina  v.  O'Connell 

261 

4.  The  statutable  proof  of  the  publicatioii 
of  a  newspaper  is  sufficient  evidence  not 
only  against  the  proprietor,  but  also 
against  any  person  affected  by  his  acts. 

Ibid 

5.  The  act  of  one  conspirator  done  in  pur- 
suance of  the  common  object,  is  evidence 
against  his  co-conspirators;  therefore, 
proof  of  the  publication  of  newspapers  by 
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EVIDENCE. 


HABERE. 


one  of  the  conspirators  in  furtherance  of 
the  common  object,  is  admissible  evi- 
dence against  the  rest ;  sed^per  Perrin, 
J.,  they  are  not  evidence  to  be  left  to 
the  Jury  to  establish  the  fact  of  the  con- 
spiracy.   Q.  B.  Regina  v.  CConnell  26 1 

6.  Admissions,  and  letters  written  by  an 
infant,  are  receivable  in  evidence  on  the 
part  of  the  plaintiff,  in  an  action  brought 
against  him  (the  infant)  after  attaining 
his  full  age,  for  necessaries  furnished  to 
him  during  infancy.  C.  P.  O'Neill  v. 
Read  434 

7.  In  an  action  of  libel  against  the  editor 
of  a  newspaper,  the  defendant  pleaded 
the  general  issue  and  the  special  plea 
given  by  the  6  &  7  Vic.,  c.  96,  s.  2. 
Heldt\\i9\.  libels  published  in  the  same 
newspaper,  and  during  the  same  editor- 
ship, more  than  six  years  before  the  pub- 
lication of  the  libel  complained  of,  were 
properly  received  in  evidence  on  the 
part  of  the  plaintiff;  the.  Judge  having 
directed  the  Jury  not  to  take  the  said 
prior  publications  into  consideration  in 
estimating  the  damages,  but  only  for  the 
purpose  of  ascertaining  the  antmt^  of 
the  defendant.     C.  P.    Long  v.  Barrett 

439 
11.   Competency  of  Witness. 

8.  If  a  man  is  incompetent  to  be  examined 
as  a  witness  on  the  ground  of  interest, 
the  evidence  of  his  wife  is  likewise  inad- 
missible. If  a  witness  is  incompetent  to 
be  examined  on  any  point,  on  the  score 
of  interest,  he  is  incompetent  to  be  ex- 
amined at  all.  Exch.  Ch.  Coffey  v.  Burriss 

509 
EXCEPTIONS,  BILL  OF. 

1.  A  junior  Counsel  must  always  open  a 
bill  of  exceptions.  Q.  B.  Hemphill  v. 
M'Kenna  395 

2.  A  motion  to  extend  the  time  for  mak- 
ing up  a  bill  of  exceptions,  must  be  upon 
notice.   L.  E.   Russell  v.  Whaley     492 

EXCISE. 
See  Revenue. 

An  appeal  does  not  lie  under  7  &  8  G^.  4, , 
c.  53,  s.  82,  from  a  dismissal  by  Justices  I 
at    Petty    Sessions  of    an    information 
brought  for  a    customs  offence  (under  | 


3  &  4  fF.  4,  c.  53,  8.  44)  by  an  excise 
officer,  by  virtue  of  4  &  5  fF.  4,  c.  52, 
s.  28.  Q.  B.   Regina  v.  M'Peely     395 

EXCLUSIVE  POSSESSION. 
See  Trespass,  5. 

EXECUTION. 
See  Bankrupt. 
Sheriff. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Executors,  plaintiffs  in  scire  facias,  prior 
to  the  passing  of  3  &  4  Vic.  c  105, 
cannot  be  he  held  liable  for  costs  when 
judgment  is  given  against  them.  Q.  B. 
Farran  v.  OttiweU  54 

2.  When  on  the  death  of  a  lessee  for  lives, 
his  heir-at-law  took  possession  of  pre- 
mises demised  to  the  lessee,  and  the 
rent  thereof  having  become  due  after 
the  death  of  the  lessee,  and  during  the 
possession  of  the  heir-at-law,  the  execu- 
tor of  the  lessee  was  compelled  to  pay  it 
to  the  lessor ;  Held,  that  the  heir-at- 
law  was  liable  to  the  executor  in  an  ac- 
tion for  the  money  so  paid  by  him. 
Q.  B.    Kirkwood  v.  Burke  387 

3.  Held  also — That  the  executor  was  not 
bound  to  sue  in  his  representative  capa- 
city. Ibii 

4.  Where  a  landlord  entitled  to  a  rent 
makes  a  distress,  and  dies  without  ap- 
pointing an  executor,  neither  a  detainer 
of  that  distress,  nor  an  original  distren 
made  by  a  party,  can  be  justified  in  aa 
avowry  by  that  party  subsequently  tak- 
ing out  administration  before  the  avowry. 
Q.  B.     Rogers  v.  Defoncourt  482 

GLEBE  LANDS. 
See  Ecclesiastical  Pbopsrtt. 

GROCER. 
See  Revenue. 

GUARDIANS. 
See  Poor  Laws. 

HABERE. 
See  Ejectment,  2. 
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JURY. 


H 


HOSPITAL. 
See  Apothecart. 

HUSBAND  AND  WIFE. 

If  a  man  is  incompetent  to  be  examined  as 
a  witness  on  the  ground  of  interest,  the 
evidence  of  his  wife  is  likewise  inadmis- 
sible. If  a  witness  is  incompetent  to  be  \ 
examined  on  any  point,  on  the  score  of 
interest,  he  is  incompetent  to  be  exa- 
mined at  all.  Exch.  Cham.  Coffei/  v. 
Burriss  509 

INCOMPETENCY. 
See  Evidence,  II. 

INDICTMENT. 

See  Nuisance. 

INFANT. 

Admissions,  and  letters  written  by  an  in- 
fant, are  receivable  in  evidence  on  the 
part  of  the  plaintiff,  in  an  action  brought 
against  him  (the  infant)  after  attaining 
his  full  age,  for  necessaries  furnished  to 
him  during  infancy.  C.  P.  O'Neill  v. 
Read  434 

INQUIRY. 
See  Stamp. 


INSOLVENT. 
See  Ecclesiastical  Property. 
Judgment   as  in  case   of 
Nonsuit. 

INTEREST. 
See  Evidence,  II. 

INTEREST,  PECUNIARY. 

Qtkpr^— Whether  the  following  clause  of 
statute  2  &  3  Vic.  c.  37,  *'  Any  contract 
for  the  loan  or  forbearance  of  money, 
above  the  sum  of  £10  sterling,"  is  to  be 
construed  as  a  general  clause  extending 
to  any  contract  for  the  loan  or  forbear- 
ance of  money  above  the  sum  of  £10; 
or  whether  it  is  to  be  restricted  to  con- 
tracts for  the  loan  or  forbearance  of 
money  upon  the  faith  or  security  of  bills 
or  notes  ?     L.  E.      Sawyer  v.  Maguire 

373 


IRREGULARITY. 
See  Motion. 

Setting    aside    Proceed- 
ings. 

JUDICIAL  NOTICE. 
See  Evidence,  1. 

JUDGMENT. 
See  Criminal  Law. 

Limitations,  Statutes  of. 
Setting    aside    Proceed- 
ings. 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

Where  a  plaintiff,  in  showing  cause  against 
a  conditional  order  to  enter  up  judgment 
as  in  case  of  a  nonsuit,  avers  his  belief 
that  the  defendant  is  in  insolvent  cir- 
cumstances, and  states  facts  from  which 
such  insolvency  might  be  inferred,  the 
defendant  must,  in  addition  to  a  denial 
or  explanation  of  such  facts,  aver  directly 
that  he  is  solvent.  C.  P.  0*Connor  v. 
Evans  210 

JUDGMENT,  ARREST  OF. 
See  Criminal  Law,  13,  14,  15, 
16,  17,  18,  19. 

JURISDICTION. 
See  Criminal  Law. 
Service. 
I.  The  Court  have  no  jurisdiction  to  pro- 
nounce any  rule  on  an  application  made 
by  a  party  who  had  held,  and  had  been 
dismissed  from  the  office  of  crier  of  the 
Court  by  the  Chief  Justice,  to  be  re- 
stored to  the  emoluments  and  duties  of 
said   office,  alleging  that  he  had  been 
illegally  and  improperly  dismissed  there- 
from.    C.  P.     In  re  Kennedy  217 

2.  The  Court  does  not  possess  a  jurisdic- 
tion to  entertain  such  an  application  in 
the  case  of  any  officer.  (JDissentiente 
TORRENS,  J.)  Ihid 

JURY. 
1.  Where  on  a  motion  for  a  new  trial  in  a 
case  of  misdemeanour  made  on  behalf  of 
a  traverser,  it  appeared  that  the  name  of 
one  of  the  Jurors  was  J.  J.  R.,  but  on 
the  jurors'  book  and  on  the  jury  panel, 
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JURY. 


LIMITATIONS,  STATUTE   OF. 


the  name  was  J.  R.,  and  by  that  name 
the  Juror  answered  and  was  sworn,  with- 
out any  objection  being  made  by  the 
traversers'  Counsel ;  Beld^  that  this  was 
no  ground  of  mistrial.  Q.  B.  Begina 
V.  O'ConneU  261 

2.  On  such  trial,  the  Jury  having  been 
allowed  to  separate  each  day  at  the 
adjournment  of  the  Court ;  Held,  that 
this  was  no  ground  of  mistrial.  Ibid 

3.  Under  the  provisions  of  3  &  4  W.  4, 
c«  91»  it  is  the  duty  of  the  Recorder  of 
Dublin  annually  to  revise  the  lists  of 
Jurors  of  the  county  of  that  city,  and  to 
cause  a  general  list  of  Jurors  to  be  made 
out)  and  delivered  over  to  the  Clerk  of 
the  Peace  of  the  said  city  for  the  pur- 
poses of  the  ensuing  year.  On  motion 
for  a  new  trial,  on  the  grounds  that  these 
general  jury  lists,  from  which  were 
framed  the  jurors'  book  and  the  special 
jury  list,  were  fraudulently  dealt  with, 
for  the  purpose  of  prejudicing  the  tra- 
versers in  their  defence ;  Held,  that  this 
was  not  proper  ground  for  a  motion  for 
a  new  trial.  Ibid 

4.  A  Town  Councillor  of  the  borough  of 
Dublin  is  exempt  and  disqualified  from 
serving  on  any  Special  Jury  summoned 
on  trials  in  the  Superior  Courts.  And 
the  objection  may  betaken  advantage  of, 
either  before  the  officer  at  the  striking 
of  the  Special  Jury,  or  by  a  challenge  to 
the  polls,  when  the  Juror  comes  to  be 
sworn.     C.  P.     Long  v.  Barrett      439 


LANDLORD  AND  TENANT. 

Where  a  landlord  entitled  to  a  rent  makes 
a  distress,  and  dies  without  appointing 
an  executor,  neither  a  detainer  of  that 
distress,  nor  an  original  distress  made  by 
a  party,  can  be  justified  in  an  avowry  by 
that  party  subsequently  taking  out  admi- 
nistration before  the  avowry.  Q.  B. 
Rogers  v.  Dejoncourt  482 

LEASE. 
See  Deeds  and  Conveyances. 

LETTERS. 
See  Evidence,  6. 


LICENSE. 
See  Reybnue. 

LIBEL. 

1.  In  an  action  of  libel  against  the 
editor  of  a  newspaper,  the  defendant 
pleaded  the  general  issue  and  the  special 
plea  given  by  the  6  &  7  Vic.  c.  96,  s.  2. 
Heldy  that  libels  published  in  the  same 
newspaper,  and  during  the  same  editor- 
ship, more  than  six  years  before  the 
publication  of  the  libel  complained  of, 
were  properly  received  in  evidence  on 
the  part  of  the  plaintiff;  the  Judge 
having  directed  the  Jury  not  to  take  the 
said  prior  publications  into  consideration 
in  estimating  the  damages,  but  only  for 
the  purpose  of  ascertaining  the  aninwu 
of  the  defendant.  C.  P.  Long  v.  Bar- 
rett 439 

2.  In  an  action  for  a  libel,  the  defendant 
having  pleaded  the  general  issue,  and 
the  special  plea  of  an  apology  under  the 
6  &  7  Vic.,  c.  96,  s.  2,  the  Court  refused 
to  allow  him  to  withdraw  the  latter  plea, 
the  plaintiff  having  sworn  that  he  would 
be  prejudiced  thereby  at  the  trial.  C.  P. 
Sullivan  v.  Lenihen  463 

LIBERTY  TO  TOT. 

In  an  action  of  covenant  on  an  annuity 
deed  by  the  executor  of  the  grantee, 
who  had  obtained  judgment  on  de- 
murrer, the  ordinary  rule  for  liberty  to 
tot  is  the  proper  one.  (Pennefathbb, 
C.  J.,  dissentienU.)  Q.  B.  Bruce  v. 
Lord  Ponsonby  422 

LIMITATIONS,  STATUTE  OF. 
See  Ejectment,  4. 
Pleading,  8. 

1.  A  plea  of  the  Statute  of  Limitations 
{ZkAW.  4,  c.  27,  s.  40)  is  no  answer 
to  a  scire  Judas,  in  which  a  judgment 
obtained  more  than  twenty  years  before 
the  issuing  of  the  scirefacias^  and  an 
award  of  execution  on  the  same  lo  the 
administrator  of  the  conusee  against  the 
conusor,  within  the  twenty  years,  are  set 
out.     C.  P.     Conlan  V.  Bodkin       467 

2.  A  judgment  was  obtained  in  1813,  and 
revived  by  scire  facias  at  the  suit  of  the 
executor  of  the  conusee  against  the  heir 
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and  tertenants  of  the  conusor  in  1829* 
A  bill  was  Gled  in  1838  in  the  Court  of 
Exchequer  in  Ireland,  against  the  repre- 
sentatives of  the  real  and  personal  estate 
of  the  debtor,  praying  for  an  account, 
and  payment  of  the  principal  and  inter- 
est due  on  the  judgment,  out  of  the 
debtor's  personal  or  real  estate.  Held, 
that  a  plea  of  the  Statute  of  Limitations 
(3  &  4  FF.  4,  c.  27,  s.  40).  by  a  defend- 
ant claiming  part  of  the  real  estate  under 
a  settlement  bearing  date  subsequent  to 
the  original  judgment,  but  prior  to  the 
judgment  of  revivor,  was  no  bar  to  the 
suit.     Dom.  Proc.     Farrell  v.  Gleeson 

478 

LOAN. 

See  Interest. 

LORD  LIEUTENANT. 

See  Ecclesiastical  Property. 

MALICIOUS  ARREST. 

1.  Case.^-The  declaration  stated  thit  B. 
(the  defendant),  wrongfully,  maliciously 
and  without  any  probable  cause,  pro- 
cured A.  (the  plaintiff)  to  be  arrested 
and  imprisoned  under  pretence  of  a  de- 
cree for  the  sum  of  £10  debt  and  six 
shillings  costs,  theretofore  obtained  in 
the  Court  of  the  Assistant  Barrister  of 
the  county  K.,  by  the  procurement  of 
defendant,  in  the  name  of  one  C.,  but 
without  the  authority,  consent  or  know- 
ledge of  said  C,  and  to  be  kept  and 
detained  in  prison  for  the  space  of  six 
months.  At  the  trial,  it  appeared  that 
B.  had  caused  A.  to  be  served  in  the 
name  of  C,  as  the  plaintiff  therein,  with 
a  civil  bill  for  "  £20  due  for  timber  and 
slates  sold  and  delivered  by  C.  to  A., 
which  A. promised  to  pay ;  and  other  £20 
due  on  foot  of  an  account  stated  and 
settled  by  and  between  Cand  A.,  which 
sum  A.  promised  to  pay."  A  decree 
was  obtained  thereon,  **  in  the  sum  of 
£10  for  timber  and  slates  sold  and 
delivered  by  C  to  A. ;"  under  which 
decree,  B.  procured  A.  to  be  arrested. 
For  the  defendant  B.  it  was  contended 
that  the  civil  bill  was  void,  as  it  included 
two  demands,  which  together  exceeded 
the  jurisdiction  of  the  Civil  Bill  Court ; 


that  the  decree  founded  thereon  was  also 
void  ;  and  that  th^  action  should,  there- 
fore, have  been  trespass  and  not  case. 
HeM^  that  (without  deciding  whether 
trespass  would  or  would  not  lie),  an  ac- 
tion on  the  case  might  also  be  sustained, 
irrespectively  of  the  question  as  to  the 
validity  of  the  civil  bill  process,  inasmuch 
as  the  decree  obtained  thereon  was  for  a 
sum  within  the  jurisdiction  of  the  Civil 
Bill  Court ;  and  as  it  was  not  competent 
to  B.  to  avoid  his  own  acts  by  setting  up 
the  nullity  of  the  civil  bill  proceedings. 
L.  E.     Rtfan  v%  Shee  636 

2.  Quare. — Whether  a  civil  bill  can  be 
maintained  which  includes  several  de- 
mands, separately  within  the  jurisdiction 
of  the  Assistant  Barrister's  Court,  but  in 
the  aggregate  beyond  it  ?  Ibid 

3.  Semble — That  any  objection  arising 
from  the  excess  of  demand,  apparent  on 
the  face  of  the  civil  bill,  in  such  cases, 
may  be  obviated  by  varying  the  grounds 
of  the  demand,  and  including  all  in  one 
sum,  not  exceeding  the  limit  of  the 
jurisdiction  of  the  Assistant  Barrister's 
Court.  Ibid 

4.  Upon  a  motion  in  arrest  of  judgment, 
it  having  been  objected  that  the  above 
declaration  was  defective ;  6rst,  because 
it  contained  no  averment  of  a  warrant 
having  been  granted  by  the  Sheriff,  under 
which  the  arrest  took  place;  and  se- 
condly, because  the  decree  was  not 
alleged  to  have  been  obtained  against  the 
plaintiff  in  the  present  action ;  Heldy 
overruling  both  objections;  first,  that 
the  Sheriff  was  not  bound  to  grant  a 
warrant,  and  non  constat  but  that  he 
may  have  executed  the  decree  in  person ; 
and  secondly,  that,  after  verdict,  the 
Court  was  bound  to  intend  that  the  de- 
cree proved  at  the  trial  was  one  obtained 
against  the  present  plaintiff.  Ibid 

5.  Qtuere. — Even  if  it  appeared  that  the 
decree  had  been  obtained  against  a  third 
person,  it  might  have  been  so  used 
against  the  plaintiff,  as  to  enable  him  to 
maintain  the  present  action  against  the 
defendant  ?  Ibid 

MISDEMEANOUR. 
See  Criminal  Law. 
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MISDIRECTION. 


PLEADING. 


MISDIRECTION. 
See  New  Tbiai^  2. 

MISTRIAL. 
See  Nbw  Trial. 

MOTION. 

1.  A  notice  of  motion  is  irregular  if  it  does 
not  state  the  grounds  on  which  it  is 
made ;  and  a  reference  to  an  affidavit 
6led  is  not  sufficient.  C.  P.  Jxirkin 
V.  Lawder  227 

2.  A  motion  to  extend  tlie  time  for  making 
up  a  bill  of  exceptions,  must  be  upon 
notice.   L.  E.  RuueU  v.  Whaley     492 

NECESSARIES. 
See  Infant. 

NEWSPAPER. 
See  Evidence,  4,  5,  ?• 

NEWSPAPER. 
See  Libel. 

NEW   TRIAL. 

!•  This  Court  will  entertain  a  motion  for 
a  new  trial  in  a  misdemeanour  case  after 
a  trial  at  bar.  Q.  B.  Regina  v.  (yCon- 
neU  261 

2.  The  expression  by  a  Judge  of  his  opi- 
nion as  to  the  facts  of  the  case,  without 
submitting  them  exclusively  to  the  Jur}', 
is  no  ground  for  setting  aside  a  verdict 
for  misdirection,  such  being  a  matter 
resting  with  the  discretion  of  the  Judge. 

Ibid 

NOTICE  OF  MOTION. 

See  Motion. 

NOTICE  OF  TRIAL. 

The  29th  Rule  of  this  Court,  requiring  a 
Term's  notice  before  going  to  trial  when 
the  cause  is  three  Terms  at  issue,  is  not 
now  acted  on.  Q.  B.  Condon  v.  Con- 
don  427 

NUISANCE. 

On  the  trial  of  an  indictment  at  common 
law  for  a  nuisance  in  a  public  navigable 


river,  by  erecting  weirs,  a  6nding  by  tbe 
jury,  that  such  weirs  obstructed  the  na- 
vigation but  to  a  very  trifling  degree, 
Heldy  to  amount  to  a  verdict  of  guilty. 
Q.  B.     Regina  v.  Haynes  2 

OCCUPATION. 
See  Trespass,  6. 

OFFENCES. 
See  CBimNAL  Law. 

ORDER. 
See  Conditional  Ordeb. 

PARTICULARS.  BILL  OF. 
See  Trespass,  1. 

PARTICULARS  OF  DISTRESS. 
See  Replevin. 

PETTY  SESSIONS. 
See  Appeal. 

PLEADING. 

I.  Declaration. 

See  Malicious  Arrest. 

1.  A  declaration  stated  that  the  defendaDt 
was  indebted  to  J.  C,  deceased,  in  a 
certain  sum  for  work  and  labour;  and 
in  another  sum  for  goods  sold  and  de- 
livered by  the  said  J.  C. ;  and  in  another 
sum  for  agisting  of  divers  cattle,  without 
averring  any  promise  to  pay ;  it  also  con- 
tained the  money  counts,  which  thus 
commenced :  <<  And  also,  the  said  de- 
fendant, on  the  same  day  and  year,  and 
at  the  place  aforesaid,  was  indebted,' 
&c.,  and  thus  concluded,  **  And  there- 
fore the  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  at 
the  place  aforesaid,  in  consideratioo  of 
the  premises,  then  and  there  promised 
to  pay  the  said  Uist  mentioned  several 
monies  respectively,  to  the  said  J.  C,  in 
his  lifetime,  on  request ;  yet  he  hath  dis- 
regarded his  promises,  and  hath  not  paid 
any  of  the  said  monies,  or  any  part 
thereof."  Held,  on  special  demurrer, 
that  the  first  set  of  counts  were  bad  as 
not  containing  a  promise.  Q.  B.  Con' 
don  v.  Condon  399 


Digitized  by 


Google 


PLEADING. 


PLEA  OF  CONFESSION,     15 


IL  Subsequent  Pleadings. 

2.  Trespass  against  a  SheriflF  and  others 
for  breaking  and  entering  plaintiff's 
house,  and  seizing  and  converting  his 
goods  ;  the  defendants  justified  under  a 

Ji.fa.  ;  to  which  the  plaintiff  replied  that 
the  defendants,  **  of  their  own  wrong, 
seized  and  took  the  goods  and  chattels 
in  the  introductory  p*rt  of  that  plea 
mentioned,  to  a  greater  extent  and  much 
more  than  was  necessary  for  the  purpose 
in  that  plea  mentioned,  in  manner  and 
form  as  the  plaintiff  had  in  and  by  his 
declaration  complained  against  them  the 
said  defendants;"  Heldy  on  demurrer, 
that  the  replication  was  bad,  a  Sheriff 
not  being  liable  in  trespass  for  an  exces- 
sive seizure.    L.  E.    Hughes  v.  Browne 

492 

3.  The  plaintiff  having  fallen  back  upon 
the  defendants'  plea  as  defective,  for 
omitting  to  aver  that  one  of  the  defend- 
ants had  done  any  act,  or  in  any  way 
participated  in  the  seizure  or  sale  of  the 
goods,  and  that  the  plea  was  therefore 
bad  as  not  amounting  to  a  confession  by 
all  the  defendants  of  the  charges  con- 
tained in  the  declaration;  Held^  that 
the  plea  was  cured  by  pleading  over,  the 
plaintiff  having,  by  his  replication,  ad- 
mitted that  all  the  defendanU  had  joined 
in  the  seizure  of  the  goods.  Ihid 

4.  Trespass. — Plea,  that  after  the  commit- 
ting of  the  trespass,  and  before  the 
exhibiting  of  the  bill,  it  was  agreed  be- 
tween plaintiff  and  defendant,  that  the 
latter  should  do  and  perform  certain 
work  which  was  then  agreed  upon,  and 
furnish  materials  for  the  same,  for  the 
plaintiff,  in  satisfaction  and  discharge  of 
the  trespass.  Averment,  that  in  pur- 
suance of  the  agreement,  the  defendant 
did  and  performed  the  work,  and  found 
and  provided  materials  for  the  same  for 
the  plaintiff,  and  that  the  plaintiff  ac- 
cepted and  received  such  work  and 
materials  in  full  satisfaction  and  discharge 
of  the  trespass.  Demurrer,  upon  the 
grounds  that  neither  the  nature  of  the 
agreement,  nor  particulars  of  the  work 
performed  had  been  stated  with  sufficient 
certainty.  Held^  that  the  plea  was 
good;  first,  because  the  statement  of 
the  agreement  was  immaterial,  and  could 


not  have  been  traversed  by  the  plaintiff; 
and  secondly,  that  a  statement  of  the 
particulars  of  the  work  would  have  beea 
objectionable,  as  falling  within  the  rule 
prohibiting  the  introduction  into  plead- 
ings of  matters  of  evidence.  L.  £• 
Craig  V.  Byrne  500 

6.  To  a  plea  of  the  Statute'of  Limitations, 
plaintiff  replied  a  writ  sued  out  with 
continuances.  After  stating  the  defend* 
ant's  appearance  to  the  last  writ,  the 
replication  contained  a  prout  patet  in 
the  following  form  : — <<  As  by  the  record 
and  proceedings  thereof  remaining  in 
the  Court  of,  &c.,  may  more  fully  and 
at  large  appear."  Rejoinder,  that  there 
was  ''  not  any  record  remaining  in  said 
Court,  in  manner  and  form  as  plaintiff 
had  in  his  replication  alleged."  Held^ 
on  special  demurrer,  that  inasmuch  as 
the  several  proceedings  set  forth  in  the 
replication,  constituted  but  one  record, 
the  rejoinder  was  sufficient  in  law.  L.  £• 
Brennan  v.  Monahan  545 

6.  Quare. — If  the  replication  was  bad  on 
general  demurrer  as  not  having  been 
framed  in  compliance  with  3  &  4  Vtc. 
c.  105,  S.7?  Ibid 

III.  Practice  as  to  Pleadings. 

7.  A  declaration  by  the  bye  must  be  filed 
in  Term,  and  a  copy  of  it  served  on  the 
opposite  party  in  the  Term  in  which  it 
is  filed.     Q.  B.     Hunt  v.  Lane         56 

8.  Amendment  of  a  plea  of  the  Statute  of 
Limitations  will  be  allowed  after  special 
demurrer,  and  before  argument,  without 
any  affidavit  of  merits.  C.  P.  Meyler  v. 
Morton  229 

9*  In  an  action  for  a  libel,  the  defendant 
having  pleaded  the  general  issue,  and  the 
special  plea  of  an  apology  under  the 
6  &  7  Vic.  c.  96, 8.  2,  the  Court  refused 
to  allow  him  to  withdraw  the  latter  plea, 
the  plaintiff  having  sworn  that  he  would 
be  prejudiced  thereby  at  the  trial.  C.  P. 
Sullivan  v.  Lenihen  463 

PLEAS  OF  CONFESSION. 

1.  The  practice  of  requiring  pleas  of 
confession  to  be  given  contempora- 
neously with  securities  by  bills  or  note8» 
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16      PLEA  OF  CONFESSION. 


REVENUE. 


18  an  improper  practice,  and  one  which 
is  itrongly  discountenanced  hy  the 
Court.      L.  E.      Satffver  v.  Maguire 

373 

2.  A  plea  of  confession  given  by  an  attor- 
ney before  action  brought,  is  not  invalid, 
and  a  judgment  entered  thereon  will  not 
be  set  aside.  Ihid 

3.  QuiBve — If  it  would  be  otherwise  in  the 
case  of  an  ordinary  individual  giving  a 
plea  of  confession,  previously  to  a  writ 
sued  out,  or  an  action  commenced  against 
him  ?  I^d 

POSTEA. 

A  motion  to  amend  the  postea  ought  to  be 
made  within  the  first  four  days  of  the 
Term  succeeding  the  verdict,  ft.  B. 
Regina  v.  0*ConneU  337 

POSSESSION. 

See  Trespass,  5. 

PRISONERS. 
See  Criminal  Law. 

PRIVY  COUNCIL. 
See  EccLBSiASTiCAii  Peoperty. 

PUBLIC  COMPANY. 
See  Apothecaries'  Hall,  Com- 
pany OF. 

PUBLICAN. 
See  Revenue. 

RECOGNIZANCE. 

1.  In  a  scire  facias  on  a  Crown-bond  or 
recognizance ;  Heldt  on  plea  of  nul  tiel 
record^  that  it  is  unnecessary  to  set  forth 
the  condition  of  the  bond  or  recogni- 
zance, it  appearing  from  the  uniform 
course  of  precedents  in  the  office,  to  be 
the  practice  to  omit  the  condition.  R.E. 
Attomey'General  v.  Upton  605 

2.  SemhU — ^that  such  practice  is  borne  out 
by  the  authorities.  Ibid 

RECORD. 
See  Pleading,  5,  6. 

RECORDER. 
See  Jury,  3.  | 


RECTORY. 
See  Ecclesiastical  Property. 

RENT-CHARGE. 

Covenant  to  pay  a  rent-charge  does  not 
run  with  the  rent  to  the  assij^nee  of  the 
rent^-charge.  ft.  B.  Kennedy  t. 
Stewart  421 

REPLEVIN. 

The  extent  of  the  jurisdiction  given  to  the 
Assistant-Barrister  by  the  6  &  7  W,  4, 
c.  76,  in  replevin  cases,  is  to  be  governed 
by  the  amount  of  the  reserved  annual 
rent ;  and  not  by  the  amount  of  the  rent 
distrained  for.  £xch.  Cham.  Darnel 
V.  Bingham  29 

REVENUE. 
See  Excise. 
Stamps. 

1.  A  grocer  obtaining  the  license  specified 
in  the  6  &  7  W.  4,  c.  38,  s.  3,  to  retail 
spirits  in  quantities  not  less,  at  one  tinoe» 
than  one  pint,  and  to  be  consumed  else- 
where than  in  the  house  or  on  the 
premises  of  such  retailer,  is  liable  to  the 
higher  rate  of  duty  imposed  upon  retttl 
spirit  licenses  by  the  2nd  section  and 
schedule  of  the  6  G.  4,  c.  81.,  viz. : 
from  £9.  9s.  to  £13.  13s.  according  to 
the  value  of  the  premises.  (Brady,  C.B., 
dissentiente,)   L.  E.     Dickson  v.  Pape 

74 

2.  The  effect  of  the  6  &  7  W.  4,  c.  38, 
s.  3,  is  that  a  licensed  publican  is  not 
entitled  to  a  grocer's  license  fbr  the  nle 
of  coffee,  tea,  &c.,  on  the  same  premises  ; 
and  a  person  holding  a  gprocer's  license  is 
not  entitled  to  any  other  license  for  the 
sale  of  spirits,  but  that  mentioned  in  the 
6  &  7  FF.  4,  c.  38,  s.  3.  Exch.  Cham. 
M^Kenna  v.  Pape  98 

3.  The  higher  duty  imposed  on  grocers 
taking  out  spirit  licenses  by  the  schedule 
to  the  6  Cr.  4,  c  81,  s.  2,  is  not  the  duty 
chargeable  on  the  license  specified  in  the 
6  &  7  FT.  4,  c.  38,  s.  3 ;  and  therefore 
when  the  collector  of  excise  refused  to 
grant  such  a  license  to  a  duly  licensed 
grocer,  without  the  payment  of  the  said 
higher  duty  imposed  by  the  6  G.  4,  which 
was    accordingly   paid    under    protest; 
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Held,  reversing  the  decision  of  ilie 
Court  of  Exchequer,  that  the  grocer 
could  maintain  an  action  against  the  col- 
lector for  the  difference  between  the 
said  rate  of  duty  and  the  duly  imposed 
on  publicans'  retail  spirit  licenses  by  the 
same  Act  o(  6G.  4,  c.  8 1 .  (^Dissentien- 
tibus  Lefroy,  B.,  Richards,  B.,  Tor- 
REM8,  J.,  and  Penxefather,  B.)  Exch. 
Cham.     Dickson  v.  Pape  107 

SCIRE  FACIAS. 
^ee  Judgment. 

1.  In  a  scire  facias  on  a  Crown- bond  or 
recognizance  ;  Jleld,  on  plea  of  nul  tiel 
record,  that  it  is  unnecessary  to  set  forth 
the  condition  of  the  bond  or  recogni- 
zance,  it  appearing  from  the  uniform 
course  of  precedents  in  the  office,  to  be 
the  practice  to  omit  the  condition.  Tlie 
Attorney  General  ?.  Upton  505 

2«  SemhUy  that  such  practice  is  borne  out 
by  the  authorities.  Jbid 


SERVICE. 

1.  In  an  ejectment  at  common  law  for  non- 
payment of  rent,  where  a  party  could 
not  be  served  with  the  summons,  the 
Court  deemed  a  service,  by  posting  on 
the  premises  and  by  service  of  the  sum- 
mons and  declaration  on  another  person, 
who  had  the  key  of  the  premises,  and 
who  stated  she  was  authorised  to  let  or 
treat  for  them,  good  service  on  that 
party,     L.  E.      Doe  v.  Ejector       498 

2.  The  Court  has  authority,  under  43  G, 
4,  c«  53,  to  order  service  of  process  to 
be  substituted  on  a  defendant  resident 
out  of  the  jurisdiction :  and  it  is  a 
question  of  discretion,  depending  on 
the  particular  circumstances  of  each  case, 
whether  the  Court  will  make  such  order. 
L.  E.     Phelanv,  Johnson  527 

SETTING  ASIDE  PROCEEDINGS. 

Where  a  judgment  of  revivor,  and  execu- 
tion thereon,  had  been  set  aside,  on  al- 
legations of  non-service  and  of  payment, 
on  the  terms  of  the  plaintiff  issuing  ano- 
ther scire  facias,  and  trying  an  issue  on 
a  plea  of  payment  at  the  next  Assizes, 
the  defendant  undertaking  not  to  bring 
any  action  whatever  ;  the  plaintiff  having 


omitted  to  issue  said  scire  facias,  the 
Court  conBrmed  the  setting  aside  of  the 
scire  facias  and  the  execution,  and 
struck  out  the  undertaking  on  the  part 
of  the  defendant  not  to  bring  an  action. 
C.  P.     Tuthitl  V.  Unthank  205 

SHERIFF. 
See  Ballast  Corporation. 

A  Sheriff  seizing  and  selling  under  &fi,fa., 
more  than  sufficient  to  satisfy  the  amount 
of  the  execution,  does  not  thereby  ren- 
der himself  liable  to  an  action  of  tres- 
pass,    L.  E.     Hughes  v.  Browne     492 

SPIRIT  LICENSE. 
See  Revenue. 


STAMPS. 

1.  A.  being  in  arrear  with  his  landlord  B., 
who  had  distrained  his  goods  for  such 
arrears;  by  a  deed  executed  between 
them,  it  was  witnessed,  that  in  considera- 
tion of  B.  releasing  and  discharging  A. 
from  the  payment  of  such  arrears,  and  in 
consideration  of  6ve  shillings,  A.  assigned 
and  surrendered  to  B.  the  said  premises 
for  the  remainder  of  the  term  unexpired ; 
and  also  the  goods  and  chattels  so  dis- 
trained, to  hold  the  same  as  bis  own 
proper  goods  and  chattels  for  ever ; 
Held,  in  an  ejectment  on  the  title,  that 
such  deed  only  required  a  surrender 
stamp,  and  that  an  ad  valorem  duty  on 
the  sale  of  the  goods  was  not  necessary 
to  render  it  admissible  evidence  in  that 
particular  action.  Q.  B.  Lessee  White 
V.  White  50 

2.  A  ten  shilling  stamp  on  a  bond  for 
£140.  93.  8d.,  conditioned  for  the  pay- 
ment of  one  half  year's  rent  of  certain 
premises  before  the  other  became  due 
(the  half  year's  rent  being  £70.  4s.  lOd.), 
is  insufficient ;  and  the  said  bond,  with 
the  condition,  having  been  produced  by 
the  plaintiff  on  a  writ  of  inquiry  to  assess 
damages,  the  verdict  for  the  plaintiff  was 
set  aside  with  costs,  and  a  new  inquiry 
directed.     C.  P.     Kearney  v.  Power 

465 
STATUTES. 

I.  The  Lord  Lieutenant  and  Privy  Coun- 
cil have  authority,   under   the    Church 
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STATUTES. 


STATUTES. 


Temporalities  Acts,  to  make  a  partial 
disappropriation  of  a  rectory  or  vicarage, 
by  disuniting  the  tithe  or  the  glebe 
lands  from  it.  (Dissentienie  Crampton, 
J.)  Exch.  Cham.  Wilson,  in  error,  v. 
Lessee  of  Forster,  231  ;  affirming  the 
judgment  of  the  Court  of  Exchequer, 
for  which  see  197 

2.  »*  I  admit  the  principle,  that  a  duty  is 
not  to  be  imposed  upon  the  subject  by 
ambiguous  words  in  an  Act  of  Parlia- 
ment ;  but  where  a  duty  is  imposed  by 
clear  and  plain  language  upon  the  public 
generally,  and  where  a  difierent  duty  is 
imposed  by  as  plain  and  clear  words  upon 
a  particular  class  excepted  out  of  the 
general  public  and  not  deemed  entitled 
to  as  favourable  terms  as  the  general 
public, — I  am  of  opinion,  that  I  ought 
not,  unless  upon  reasonably  plain  and 
clear  grounds,  to  hold  that  it  was  the 
intention  of  the  Legislature  at  a  subse- 
quent period  to  free  such  class  from  all 
duty,  that  is,  from  a  liability  to  pay  any 
duty  whatsoever  (for  that  is  the  ques- 
tion), leaving  the  duty  still  on  the  public 
generally  as  originally  imposed.'*  Per 
Richards,  B.,  in  Dickson  v.  Pape       90 

3.  "  I  quite  agree,  that  if  the  matter  be  so 
doubtful  that  the  intention  of  the  Legis- 
lature cannot  be  fairly  made  out,  or  if 
the  words  be  so  ambiguous  that  a  sound 
construction  cannot  be  arrived  at,  the 
subject  should  have  the  benefit  of  such 
doubt,  and  that  a  duty  ought  not  to  be 
levied  which  does  not  clearly  appear  to 
have  been  intended  by  the  words  of  the 
Act  of  Parliament.  That  principle  has 
been  laid  down  by  most  eminent  Judges; 
and  it  is  a  principle  from  which  1  would 
be  very  sorry  to  depart.  It  is,  however, 
the  duty  of  the  Court  carefully  to  ex- 
amine the  enactments,  in  order  to  ascer- 
tain if  there  be  such  doubt,  or  whether 
a  plain  intention  is  not  to  be  inferred.*' 
Per  Pennefather,  B.,  in  Dickson  v. 
Pape  91 

4.  "  I  find  that  special  license  prohibited 
and  repealed  and  a  new  license  substi- 
tuted in  its  place.  Therefore,  without 
drawing  inferences,  which  I  cannot  do, 
I  do  not  think  that  it  was  the  intention 
of  the  Legislature  to  impose  upon  this 


license  the  higher  rate  of  duty ;  if  it  was 
their  intention,  they  ought  to  have  ex- 
pressed it :  they  have  not  done  so,  and 
it  is  not  within  the  province  of  the 
Court,  or  consistent  with  the  decided 
authorities,  to  rely  upon  inferences  in 
order  to  impose  a  burthen  upon  the  sub- 
ject. Let  those  whose  duty  it  is  to  see 
that  the  excise  laws  are  properly  admi- 
nistered, go  to  the  Legislature,  and  get 
them  to  express  their  intention  in  plain 
language  so  as  to  remove  all  doubt  and 
ambiguity."  Per  Brady,  C.  B.,  in  Dick- 
son V.  Pape  97 


PARTICULAR  STATUTES   CITED    OS 
COMMENTED   UPON. 


55 


55 


485 
30 


Edward  /. 
6,     Executors,  Costs 

Henry  VIII. 
23,  c.  15,  Eng.     Executor,  Costs 

Charles  I. 

1 0,  Sess.  2.  c.  6,  Ir,     Distress 
10,  Sess.  2,  c.  25,  Ir.     Replevin 

William  III. 

6,  9,  c.  3,  Eng.     Executors,  Costs        55 

9,  c.  10,  Ir.     Executors,  Costs  55 

Anne. 
6,  c.  20,  Ir.     Dublin  Ballast  Office        63 

George  I. 

2,  c.ll,/r.  Civil  Bills  30 
4,  c.  5,  Ir.     Ejectment  for  non-payment 

of  rent  383 

4,  c.  13,  Ir.  Costs,  Demurrer  55 
6,  c.  16,  Ir.     Dublin  Ballast  Board  63 

10,  c.  3,  Ir.  Dublin  Ballast  Board  63 
12,  c.  29,  Eng.     Service  of  Process  531 

George  II. 

3,  c.  9,  Ir.     Replevin  30 

5,  c.  27,  Eng.  Service  of  Process  531 
15,  c.  8,  Ir.  Distress  487 
23,  c.  8,  Ir.  Dublin  Ballast  Board  64 
25,  c.  13, /r.  Distress  487 
33,  c.  16,  Ir.     Dublin  Corporation  64 


Digitized  by 


Google 


STATUTES. 


TERM'S  NOTICE. 


19^ 


George  III. 

3,  c.  25,  Eng,     Special  Juries  448 

1 7,  1 8,  c.  45.  /r.     Special  Juries  448 

19,20,0.7,  Ir.     Dublin    Ballast  Board 

64 

21,  22,  c.  20,  Ir.  Crown  Bonds  507 
26,  c  19,  Ir.     Dublin  Ballast  Board     57 

31,0.  34,  Ir.     Apothecaries  390 

32,  0.  19,  Ir.     Excise  Licenses  79 

43,  c.  53,  Ir.     Service  of  Process  527 

46,  c.  50,  Ir.     Excise  Licenses  101 

46,  c.  70,  /r.     Excise  Licenses  1 0 1 

47,  0.  12,  Ir.     Excise  Licenses  101 

54,  c.  62,  Ir.  Infirmaries  391 
65,  0.  19,  Ir.  Excise  Licenses  83 
^^y  c  184,  Eng.     Stamps  51 

55,  0.  194,  Eng.  Apothecaries  392 
^^  52 


56,  0. 56,  Ir. 
56,  c.  81,  Ir. 

58,  0.  47,  Ir. 
58,  0,  57,  Ir. 


Stamps 

Grand   Jury,    Witnesses 

267 
Infirmaries  391 

Excise  Licenses      83,  101 


George  IV. 

1,0.  41, /r.     Civil  Bills  30 

1,  2,  c.  53,  Ir.     Law  Courts  218 

6,  0.  51,  ir.     Venue— Jury  293 

6,  0.  81,  Ir.    Excise  Licenses 

75,  100,  107 

7,  8,  0.  53,  Ir.     Customs  and  Excise   395 
7,  8,  c.  69,  Ir.     Distress — Magistrates  31 

WiUiam  IV. 

1,  0.  21,  Ir.     Mandamus — Costs  408 

1,  0.  31,  /r.     Trials  at  Bar  285 

2,  c  45,  8.  39>  Eng.     Corporation — Bur- 
gess 17 

3,  4,  0.  27,     Limitation  of  Suits 

472,  478 

Church  Temporalities 

197,  231 
Customs  and  Excise  395 
Excise  Licenses 

87,  99,  108 
Juries  261,  293,  445 
Customs  and  Excise  395 
Excise  Licenses  83,  101 
Church  Temporalities 

197,231 
Sheriffs  65 

Excise  Licenses 

77,  99,  107 
Civil  Bills  29i  539 


3,  4,  0.  37,  Ir. 

3,  4,  c.  53,  Ir. 
3,  4,  c.  68,  Ir. 

3,  4,  0.  91,  Ir. 

4,  5,  c.  52,  Ir. 
4,  5,  c.  75,  Ir. 

4,  5,  c,  90,  Ir. 

5,  6,  c.  55,  Ir. 

6,  7,  c.  38,  Ir. 

6,  7,  c.  75,  Ir. 


3,  4,  c.  101,  Ir. 

3,  4,  c.  105,  Ir. 
3,  4,  c.  105,  Ir. 

tress 
3,  4,  c.  105,  Ir. 
3,  4,  c.  105,  Ir. 
3,  4,  c.  107,  Ir. 

3,  4,  c.  108,  Ir. 


6,  7,  c.  99,  Ir.     Church  Temporalities 

197,231 

Victoria. 

1,  c.  80.     Bills  of  Exchange — Interest  377 
1,  2,  c.  37,  Ir.     Grand  Jury — Indictment 

357 

1,  2,  c.  56,  Ir.     Poor  Laws  403 

2,  3,  c.  37.     Bills  of  Exchange— Interest 

373 

Church  Temporalities 

197,  231 
Executors — Costs  54 
Executors,   &c.  —  Dis- 

487 
Judgments  214 

Limitations  of  Suits  549 
Insolvent — Clergyman 

212 
Corporations  Act 

16,21,44,57,  144 

5,  6,  c.  82.     Stamps  51 

6,  7,  c.  96.     Libel— Apology       439,  463 

7,  8,  c  107,  //•.     Law  Courts  218 


SUGGESTIONS  ON  THE  ROLL. 

The  Court  will  not  allow  the  execution  to 
issue,  without  suggestion  of  breaches,  on 
a  bond  conditioned  to  pay  over  to  the 
treasurer  of  a  county  the  county  cess  to 
be  levied  by  the  high  constable  off  a 
barony,  before  the  next  assizes.  Q.  B. 
Montgomery  v.  Blackwood  428 

SURETY. 
See  Bill  of  Exchange.     * 

SUNDAY. 
See  EviOBNC£,  1. 


TAKING  OFF  THE  FILE. 

This  Court  will  not  entertain  a  motion  to 
take  a  demurrer  off  the  file  as  frivolous. 
L.  E.     Anontfmous  3^2 

TERM'S   NOTICE. 

The  29th  Rule  of  this  Court,  requiring  a 
Term's  notice  before  going  to  trial  when 
the  cause  is  three  Terms  at  issue,  is  not 
now  acted  on.  Q.  B.  Condon  v.  CW- 
don  427 
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TITHES. 


TRIAL. 


TITHES. 
See  Ecclesiastical  Propebty. 

TOWN  COUNCILLOR. 

See  Corporation. 

TRESPASS. 

1.  A  plaintiff  in  trespass  is  ordered  to  fur- 
nish a  bill  of  particulars  of  the  time 
when,  and  the  place  where,  the  particu- 
lar acts  of  trespass  complained  of  were 
committed,  specifying  the  boundaries  by 
a    map.      C.  P.      Larkin   v.   Laudei^ 

227 

2.  A   Sheriff  seizing  and  selling   under  a 
Ji^fa^t  more  than  sufficient  to  satisfy  the 

amount  of  the  execution,  does  not 
thereby  render  himself  liable  to  an  action 
of  trespass.     L.  E.    Hughes  v.  Browne 

492  1 

.3.  Trespass  against  a  Sheriff  and  others  for 
breaking  and  entering  plaintiff  *s  house, 
and  seizing  and  converting  his  goods ; 
the  defendants  justified  under  a^.  fa.; 
to  which  the  plaintiff  replied  that  the 
defendants,  "  of  their  own  wrong,  seized 
and  took  the  goods  and  chattels  in  the 
introductory  part  of  that  plea  mentioned, 
to  a  greater  extent  and  much  more  than 
was  necessary  for  the  purpose  in  that 
plea  mentioned,  in  manner  and  form  as 
the  plaintiff  had  in  and  by  his  declara-  I 
tion  complained  against  them  the  said 
defendants  ;'*  Heldf  on  demurrer,  that 
the  replication  wa^  bad,  a  Sheriff  not 
being  liable  in  trespass  for  an  excessive 
seizure.  Ibid 

4.  The  plaintiff  having  fallen  back  upon 
the  defendants'  plea  as  defective,  for 
omitting  to  aver  that  one  of  the  defend- 
ants had  done  any  act,  or  in  any  way 
participated  in  the  seizure  or'sale  of  the 
goods,  and  that  the  plea  was  therefore 
bad  as  not  amounting  to  a  confession  by 
all  the  defendants  of  the  charges  con- 
tained in  the  declaration  ;  Held,  that  the 
plea  was  cured  by  pleading  over,  the 
plaintiff  having,  by  his  replication,  ad- 
mitted that  all  the  defendants  had  joined 
in  the  seizure  of  the  goods.  Ibid 

5.  To  a  declaration  in  trespass  q,  c.  f,^  for 
breaking,  &c.,  the  plaintiff's   close,  and 


erecting   pens   and    tables    there,    the 
defendant    pleaded    the  general     issue. 
At  the  trial  the  plaintiff  proved  a  demise 
for  a  term  of  years  of  the  locus  in  quo  in 
these    terms  : — *<  All    that     and    those 
that  part  of  the  house   known  as    119 
North  King-street,  corner  of  Smithfield, 
consisting  of  the  small  room  of  the  bar 
of  said  house  fronting  Smithfield,   &c^ 
together  with  the  front  part  of  said  pre- 
mises extending  from  said  office  to  the 
centre  of  Smith6eld  market,  &c.,  and  to 
be  used  by  said  R.  B.  (the  plaintiflT)  as 
a  stand  for  the  sale  of  cattle  and   haj, 
according  to  the   usage    of   Smithfield 
market ;"  and  also  gave  evidence    of  a 
custom    for   the   owners   of    houses    in 
Smithfield  to  let  their  frontage  to  sales- 
masters  at  a  rent ;  and  of  the  commis- 
sion of  the  trespass  complained  of.      On 
the   other   hand,    the    defendant    gave 
evidence    of  rto    such    usage   being   in 
existence    in    Smithfield,    which    was   a 
public  market ;   and  some  evidence  of 
the  lessor  of  the  plaintiff  having  no  title 
to  demise  the  frontage :  and  the  Judge 
directed  the  Jury,  that  if  they  believed 
that  on  a  market  day,  the  plaintiff   had 
taken  possession  of  the  locus  in  quoj  and 
was  in  the  actual  possession  of  the  said 
frontage  demised  to  him  ;  and  while  so 
in    possession,   the    defendant    entered 
thereon  against  the  will  of  the  plaintiff, 
they  should  find  for  the  plaintiff.     Held, 
that    the  said  direction  was  incorrect ; 
and  that  the  Judge  ought  to  have  ex- 
plained   to    the    Jury    the    distinction 
between  a  right  to  exclusive  possession, 
which  would  have  enabled  the  plaintiff  to 
maintain  this  action,  and  such  a  right  of 
occupation   as    was    necessary   for    the 
enjoyment  of  an  easement,  which  was 
not  sufficient  to  maintain  an  action  of 
trespass  ;  and  to  have  directed  the  Jurjs 
that   if  they  believed   that  the  plaintiff 
had  a  right  to  the  exclusive  possession, 
they  were  to  find  a  verdict  for  him;  but 
if  they  believed  that  he  had  only  a  right 
to  an  easement,  they  ought  to   find  for 
the    defendant,    the     action    not   being 
maintainable.     Exch.  Cham.      Coffhf  v. 
Burriss  609 

TRIAL. 
See  Notice  of  Trial. 
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TRIAL  AT  BAR. 
See  Criminal  Law. 

Where  after  issue  joined  on  an  indict- 
ment for  a  misdemeanour,  a  venire  was 
awarded  returnable  in  Hilary  Term,  and 
on  the  issue  so  joined  a  trial  at  bar  was 
fixed  for  a  certain  day  in  that  Term; 
and  it  was  ordered  that  in  case  the  trial 
so  fixed  should  not  terminate  on  or  be- 
fore the  last  day  of  that  Term,  then  that 
every  succeeding  day  (if  necessary)  until 
the  following  Term  should  be  appointed 
for  the  continuation  of  the  trial;  and 
that  the  days  so  fixed  should,  for  the 
purpose  of  such  trial,  be  taken  to  be  part 
of  such  Term  ;  Held,  that  this  order  was 
within  the  scope  of  the  statute  1  &  2 
PT.  4,  c.  31,  and  that  the  trial  was  pro- 
perly  continued  in  Vacation.  Q.  B. 
Regina  v.  O'Connell  261 

VENDORS  AND  PURCHASERS- 
See  Evidence. 
Stamps. 

VENUE. 

1.  Slight  eyidence  of  venue  is  sufficient  in 
a  case  of  misdemeanour.  Q.  B.  Regina 
V.  (yConnell  261 

2.  The  Court  will  not  allow  a  plainliflF  to 
change  the  venue,  without  some  special 
grounds  being  slated.  C  P.  Aungier 
V.  English  226 

See  in  a  B.,  King  v.  Sharrtfy  ibid,  twte 

3.  Where  the  venue  has  been  changecl 
upon  the  usual  affidavit,  and  the  plaintiff 
can  give  the  undertaking  required  by  the 
47th  General  Rule — viz.,  to  produce 
material  evidence  in  the  county  where 
the  venue  was  originally  laid,  the  venue 
will  not  be  brought  back  except  upon 
the  terms  of  his  giving  such  undertaking  ; 
it  not  being  sufficient  in  that  case  merely 
to  falsify  the  defendant's  affidavit.  L.  E. 
Letcis  v.  NiXon  359 

4.  But  where  the  plaintiff  can  so  far  falsify 
the  defendant's  affidavit  as  to  show  thai 
the  cause  of  action  has  partly  arisen  out 
of  the  realm,  the  plaintiff  is  entitled  to 
retain  the  venue  in  the  county  where  it 
is  laid,  without  an  undertaking  to  give 
material  evidence  there,  because  in  such 
case,  it  would  be  impossible  to  comply 


with  the  undertaking  required  by**  the 
47th  Rule.  Ibid 

5.  Where,  however,  the  cause  of  action 
arises  in  different  counties  in  Ireland, 
and  the  plaintiff  has  laid  the  venue  in  a 
county  where  no  part  of  the  cause  of 
action  has  arisen,  he  cannot  bring  back 
the  venue,  by  showing  that  the  defend- 
ant's affidavit  is  false.  Ibid 

6.  Where  the  venue  had  been  changed 
upon  the  usual  affidavit,  and  a  motion 
was  made  to  bring  it  back,  upon  the 
ground  that  the  cause  of  action  partly 
arose  in  England,  but  that  fact  did  not 
appear  with  sufficient  distinctness  upon 
the  plaintiff's  affidavit;  the  Court  re- 
fused to  make  the  order,  except  on  the 
terms  of  plaintiff's  undertaking  to  give 
material  evidence  in  the  county  where 
the  venue  was  originally  laid,  or  out  of 
the  jurisdiction.  Ibid 

7.  Where  on  a  writ  of  error  brought  on  a 
judgment  in  ejectment,  which  had  been 
commenced  in  the  county  of  D.,  the 
error  assigned  was,  that  before  and  at 
the  time  of  the  teste  of  the  venire,  and 
thence  until  and  at  the  time  of  the  trial, 
the  lands  in  question  were  situated  in 
the  county  of  L.  and  not  in  the  county 
of  D.,  without  stating  that  at  the  time 
of  the  ejectment  brought  the  premises 
were  in  the  county  of  D. ;  Held,  that 
this  assignment  of  error  was  insufficient. 
Q.  B.     Lessee  Heywood  v.  Reynolds 

409 

9*  QtMP}*^— Is  such  a  defect  cured  by  the 

Statute  of  Jeoffails  ?  Ibid 

10.  Venue  changed  upon  terms,  from  the 
county  of  L.  to  the  city  of  Dublin,  in  an 
action  of  covenant,  before  issue  joined, 
upon  an  affidavit  of  the  defendant,  that 
it  would  be  necessary  for  him  to  ex- 
amine on  the  trial  several  witnesses,  all 
of  whom  resided  in  Dublin,  and  some  of 
whom  were  medical  men  in  practice 
there;  defendant  undertaking  to  pay 
plaintiff's  extra  costs  of  bringing  from 
L.  to  Dublin  a  person  who  was  sworn  to 
be  a  material  witness  for  the  plaintiff,  if 
on  the  trial  he  should  appear  to  be  so ; 
also  undertaking  to  rejoin  gratis,  and 
take  short  notice  of  trial.  L.  E.  Shegog 
v.  Murphy  650 
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22                VERDICT.  WEIRS. 

VERDICT.  2.  It  H  no  defence  to  such  indictmenl,  that 

1.  On  the  trial  of  an  indictment  at  com-  i  •'."'?''«*'  '''•  '[«"  be  in  some  degree  a 

mon  law  for  a  nuisance  in  a  public  n.vi- 1  *»''<'7*=«  .  ?u'^.u"'"«'"""i  °^  T 

gable  river,  by  erecting  wei^,  a  finding  ,  '«»?«'«'  ?«*  ♦*•"  '\^y  were  advantageoo. 

by  the  Jury,  that  »uch%eirs  obstructed  '  '^^^^^^^^  '««*•••  ^^  P^'-^^K  '>^' j'^^ 
the  navigation,  but  to  a  very  trifling  de-  i 

gree;  HM^  to  amount  to  a  verdict  of  WPIR^ 

guilty.     Q.B.    Reginav.Hayne,      2  5«  V..WCT 
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